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The  references  are  to  the  Nos.  given  to  the  cases  in  the  "  Record." 


A. 


No. 


Abandonment  of  worldly  affairs. — Custom — Succession — Abandonment  of  worldly 
affairs — Gossains. — A  broad  distinction  is  to  be  drawn  as  regards  the 
powers  of  inheriting  property  between  faqirs  or  members  of  a  religions 
order  who  have,  and  those  who  have  not,  entirely  renounced  the  world, 
the  latter  class  not  being  disqualified  from  succession  in  their  natural 
families.  In  a  case  where  it  appeared  that  the  plaintifF,  though  he 
left  his  village^  aud  joined  a  religious  order  (fjnssains),  had  not  re- 
nounced the  world,  but,  on  the  contrary,  was  the  father  of  three 
children  who  appeared  to  be  grown  up,  held,  that  plaintiff  had  never 
reached  the  stage  of  complete  asceticism  which  would  disqualify  him 
from  inheritance,  and  that  he  was  entitled  to  succeed  to  the  estate  of 
his  nephew  in  preference  to  the  defendant,  who,  if  a  relation  at  all, 
was  a  distant  one    ...  ...         ...         ...         ...         ...         ...         ...         9.3 

Abattment  of  Suit. — Suit  for  pre-emption— Death  of  claimant  pendente  lite — 1/m- 
hammadan  Law. — See  Pre-emption,  No.  12. 

Aequieicence. — Suit  for  poaseision  on  ground  that  a  certain  sale  ivns  invalid  , at 
against  plaintiff — Plea  by  defendant  that  plaintiffs  acquienced  in  sole  — 
^^  Acquiescenre" —  Estoppel. — Plaintiff  sued  for  possession  of  certain 
land  and  houses  which  had  been  sold  in  1876  by  their  near  collateral, 
one  K.,  a  childless  proprietor,  in  favour  of  defendant.  The  defendant, 
pleaded,  and  the  lower  Court  found,  acquiescence  in  the  sale  on 
the  part  of  plaintiffs  disentitling  them  to  set  aside  the  alienation,  and 
dismi.ssed  the  suit.  It  was  proved  that  plaintiffs,  whether  or  not  they 
knew  of  the  alienation  at  the  time  it  was  effected,  had  knowledge  of  it 
in  1878,  when  they  gave  evidence  on  behalf  of  defendant  in  a  case  in 
which  he  sued  a  certain  tenant  of  his  for  damages  for  cutting  a  tree  ; 
that  they  made  no  mention  of  their  rights,  though  present  on  each 
occasion,  when  the  defendant  twice  applied,  in  ]880  and  1886,  for 
partition  on  the  strength  of  bis  deed  of  purchase  ;  that  they  also  rais- 
ed no  objection  to  his  acquiring  the  rights  of  certain  hereditary  ten- 
ants, and  that,  finally,  many  years  after  the  sale  they  took  up  some 
land  from  the  defendant  for  the  purpose  of  cultivation  and  tilled  it 
almost  up  to  the  date  of  suit.  In  the  last  case  it  appeared  that  plaint- 
iff, subsequently  to  partition  proceedings,  exchanged  certain  lands 
allotted  to  them  for  others  which  had  fallen  to  the  share  of  defendant, 
and  executed  certain  documents,  in  one  of  which  they  expressly  stated 
that  they  accepted  the  purchase  by  defendant  in  1876,  and  waived  all 
rights  to  object  thereto,    On  behalf  of  plaintiff  it  was  contended  that 
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inasmuch  as  all  the  above-specified  acts  look  place  after  the  sale, 
plaintiffs  were  not  thereby  estopped  from  attacking  the  said  transfer 
as  they  had  not  by  any  such  act  misled  the  defendant  or  induced  him 
toenterinto  the  sale  transaction. 

Held,  that  plaintiffs  were  precluded  by  their  acquiescence  and  ex- 
press woi'ds  from  making  the  present  claim,  and  that  their  suit  had 
been  rightly  dismissed 


Acts : — 


Act /of  1868.— See  General  Clauses  Act,  1868. 
Act  I  of  1872.-  See  Evidence  Act,  1872. 
•  Act  IV  of  1872.- See  Punjab  Laws  Act,  1872. 
Act  IX  0/1872.— See  Contract  Act,  1872. 
Act  X of  187:i-See  Oaths  Act,  1873. 
Act  I  of  1877.— See  Specific  Belief  Art,  1877. 
Act  III  of  1877.  — See  Eegistration  Act,  1877. 
Act  XV  of  1877.— See  Limitation  Act,  1877. 
Act  I  of  1879,— See  Stamp  Act,  1879. 
Act  IV  of  1882.— See  Transfer  of  Froperty  Act,  1682. 
Act  XIV  of  1882.- See  Civil  Procedure  Code,  1882. 
AH  XV II I  of  1884.— See  Pimjab  Courts  Act,  L8S4. 
Act  IX  of  1887.— See  Small  Cause  Courts  Act,  1887. 
Act  X7/ of  1687.— See  Punjab  Tenancy  Act,  1887. 
Act  XVII  of  1887.— See  Punjab  Land  Revenue  Act,  1887. 
Act  VII  of  1889.— See  Succession  Certificate  Act,  1889  . 
Act  Vlllof  1890— Sec  Guardian  and  Wards  Act,  1890. 
Act  IX  of  1890. -See  Railways  Act,  1890. 
Act  XX  of  1891,-  See  Pnvjob  Muuic/'pal  Act,  1891. 
Act  XII  of  1896.— See  Kvgise  Act,  1896. 
Act  F  0/1898.— See  Criminal  Procedure  Code,  1898. 
^'Additional  District  Jud/;*?."— See  Punjab  Courts  Act,  1884,  Section  75. 
Adna  and  Ala  Malik. — See  Custom  III—  Inheritance. 

Adoption. — See  Custom  I — Adoption, —  Occupancy  rights,  succession  to — Adopted 
son — Punjab  Tenancy  Act.  1887,  Stctions  5,  59.  See  Occupancy  Bights, 
No.  1. 

Adverse  postession.—  ScQ  Limitation  Act,  1877,  2nd  Schedule,  Article  141. 

„  M  Adverse  possession — Murtgar^ee  in  possession — Adverse  possession 

as  regards  mortgagee,  effect  of,  upon  riifhta  of  mortgagor. 

Held,  that  inafimnch  as  a  mortgngor,  who  has  transferred  possession 
of  the  mortgaged  land  to  the  mortgagee,  has  no  right  to  possession 
thereof  until  Ik-  has  redeemed  the  mortgage,  the  possession  of  a  third 
party,  though  nH verse  as  regards  the  mortgagee  whom  he  has  ousted, 
does  not,  when  unaccompanied  by  further  acts  of  aggression  upon  the 
mortgagor's  rights,  give  any  cadtio  of  atiidn  to  the   latter  during   the 
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continuance  of  the  mortgage,  and  that,  therefore,  the  burden  of 
proving  that  his  possession  was  adverse  as  against  the  mortgagor  no 
less  than  as  against  the  mortgagee  rests  npon  such  third  party. 

I.  L.  R.,  XVIII,  Bern.,  51,  followed. 

Held,  upon  the  facts  of  the  case,  that  defendants  had  failed  to  prove 
that  their  possession  was  adverse  as  against  the  plaintiff-mortgagor   ...  6 

Adverse  pnsssesion. — Limitation  Act,  1877,  Articles  XH,    142 — Adverse  possession — 

Suit  by  reversioners  on  death  of  widow. — In  a  ease  in  which  it  was  proved 

^  that  adverse  possession  had  begun  against  a  certain   widow,   in    1882, 

that  the  said  widow  died   in  1888,  and  that  her  reversioners  sued  in 

1895  for  possession. 

Held,  that  the  reversioners'  cause  of  action  accrued  on  the  death  of 
the  said  widow,  and  that  their  suit,  instituted  within  twelve  years  of 
that  event,  was  within  time. 

Vundravandas  v.  Carsondas,    I.  L.  Ji.,  XXI  Bom.,  646,  approved...         79 

Agent.     See  Principal  and  Agent. 

"  Agricultnral  tribe." — Sikh   Khatris  of    h'atvalpindi — "  Agricultural   <W6e." — See 
Hindu  Late — Adoption,  No-  1. 

Ala  and  Adna  Malik. — See  Custom  III. — Inheritance,  No.  3- 

Alienalion. — See  Custom  II. — Alienation. — Hindu  Law — Alienation. 

Alluvion  and  diluvion. — Title  to  land  acquired  by  accretion — Land  subse- 
quently re- trannf erred  by  avulsion — Llentification  of  site. — Owing  to 
changes  in  the  course  of  the  river  Chenab,  certain  land,  which 
was  identified  as  having  originally  belonged  to  plaintiffs,  after 
being  submerged,  gradually  re-appenred  on  the  Muzaffargarh  side 
as  the  river  receded,  but  was  subsequently  bodily  transferred  to  the 
Mooltau  side  by  a  sudden  change  in  the  course  of  the  river.  While 
the  land  was  on  the  Muzaffargarh  side,  the  defendants  brought  a  few 
detached  plots  under  cultivation,  and  were  still  cultivatiug  them 
at  the  time  of  suit.  The  burden  of  suing  for  possession  of  the 
said  land  was  in  consequence  upon  plaintiffs.  The  latter  instituted  a 
suit  and  obtained  a  decree  in  the  first  Court,  which  was,  however, 
reversed  on  appeal  by  the  Divisional  Judge. 

Held,  in  accordance  with  the  principle  laid  down  in  Itoptz  case 
(5  B.  L.  R.,  521),  that  inasmuch  ns  the  site  of  the  land  in  question  had 
been  duly  identified  as  plaintiffs',  llie  latter  were  entitled  to  succeed, 
and  that  the  mere  facts  that  they  did  not  follow  the  land  when  it  went 
to  the  Muzaffargarh  side,  and  that  the  defendants  had  brought  a  few 
scattered  plots  thereof  under  cultivation,  did  not  affect  plaintiffs' 
rights  as  OAvners  of  the  site. 

L  L.  R.,  XIX  AIL,  288,  not  followed  ...  ...  ...         36 

"  Ancestral  property.'' — See  Custom  II. — Alienation,  No.  7. 

•'  Antecedent    debt  " — Meaning  of,    in  Hindu  Liw, — S(:g  Hindu    Law — Alienation, 
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Appeal  in  Civil  cases. — Res  judicata — Cross-mits  relating  to  same  subject-matter 
and  involving  identical  issues  tried  togetJier — Finding  on  issues  in  both 
judgments  identical — Appeal  from  judgment  in  one  case  only. — See  Civil 
Procedure  Code,  1882,  Section  13. 

„  „  „     Civil  Procedure   Code,    1882,  Section    136 — "  Decree  " — 

Appeal. — See   Civil  Procedure  Code,  Section  136. 

„  „  „        Civil  Procedure  Code,  IS82,  Sections2Sl,'2,4i4<— Application 

for  execution  of  whole  decree  hy  one  of  several  joint  decree-holders — 
Dismissal  of  application — Appeal. — See  Civil  Procedure  Code,  1882, 
Section  23 1 . 

„  „  „       Civil    Procedure    Cod*^,    1882,     Section    562 — Erroneous 

orders  of  reviahd — Powers  and  duties  of  Chief  Court  when  hearing  appeal 
from,  such  order. — See  Civil  Procedure  Code,  1882,  Section  562. 

„  „  „    Order   of    Appellate  Court  returning   plaint — J^eaZ.— See 

Civil  Procedure  Code,  1882,  Section  588  (6). 

„  „  „        Civil  Procedure  Code,  \SS2,  Sections  ^li>,Q22 — Offer  made 

hy  defendant  pendente  lite  to  settle  case — Compromise — Decree  based  on 
plaintiff^ s  acceptance  ofofer  repudiated  by  defendant — Appeal — Revision. 
— See  Civil  Procedure  Code,  1882,  Section  622. 

,j  »  „        Omission  hy  guardian    ad  litem   to  appeal  on    behalf  of 

minor  against  decree — Gross  negligence  on  part  of  guardian — Res 
judicata. — See  Guardian  and  Ward. 

„  ,)  ,,        Land-Suit  — Right  in  tank  used  for   watering  cattle  and 

excavating  earth  for  bricks — Appeal. — See  Land-suit. 

M  i»  »       Pre-emption — Cotiditional  decree — Payment    of  purchase 

money— Appeal—Decree  of  Appellate  Cotcrt  confirming  'decree  of  first  Court, 
but  silent  as  to  time  for  payment  of  purchase  money, — See  Pre-emp- 
tion, So.  10. 

>»  )j     .     >»       Appeal  and  cross-objections— Power  of  appellant  to  defeat 

croiH-objectiona  by  withdrawing  from  appeal— Case  remanded  to  lower 
Appellate  Court  under  Section  562,  Civil  Procedure  Code—Default  of 
appellant— Proper  order  for  lower  Appellate  Court  to  pass.— The  first 
Court  having  decreed  plaintiffs'  suit  for  pre-emption  at  Rs.  492, 
plaintifE  appealed  to  the  Divisional  Court  as  to  the  price,  and  de- 
fendant cross-objected  that  plaintiff's  suit  had  not  been  filed  bj 
a  duly  qualified  agent.  The  Divisional  Court  dismissed  the  suit 
on  the  latter  ground,  whereupon  plaintiffs-  appealed  to  the  Chief 
Court,  which  remanded  the  case  to  the  lower  Appellate  Court, 
under  Section  562  of  the  Civil  Procedure  Code,  for  decision  as 
to  whether  plaintiffs*  alleged  agent  had  been  duly  authorised  to 
institute  the  suit,  and  for  disposal  of  the  appeal  if  the  suit  weie 
found  to  be  within  limitation.  At  the  date  fixed  for  hearing  on  the 
remand,  plaintiff  failed  to  appear,  whereupon  the  lower  Appellate 
Court  passed  an  ordci-  to  the  eifect  that  the  anpeal  must  be  dismissed 
for  plaintiff's  default,  and  that,  therefore,  defendant's  cross-objection 
failed,  and  could  not  be  entertained. 


No. 
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Held,  that  inasmuch  as  the  case  had  been  remanded  by  the 
Chief  Court  merely  in  order  to  give  plaintiff  an  opportunity  of 
proving  that  his  alleged  agent  was  duly  authorized  to  institute 
the  suit,  the  lower  Appellate  Court  should  have  held,  on  plaintiff's 
default,   that  the  previous   order  of  the  Divisional  Court  stood. 

Held,  further,  that  when  once  an  appeal  has  come  to  a  hearing, 
the  Court  is  seised  of  the  appeal,  and  an  appellant  cannot  in  such  a 
case  defeat  a  cross -object  ion  by  withdrawing  from  the  appeal...  ...         86 

Appellate  Court.  —  Plea  raised  in  Appellate  Court  for  first  time — Question  of  latp. — 
See  Occupancy  Bights,  No.  1, 

Arbitration. — Power    of    Court    to   inquire   into   objection    denying   validity   rf  a 
reference  to  arbitration —Civil  Procedure  Code,    1882,   Sections   520,    521 
622,  523,  525,  622.— See  Civil  Frcccdure  Code,  1882,  Section  525. 

,,  Suit  to  set  aside  award  of  arbitrators  appointed  by  Revenue    Officer  in 

partition  proceedings — AlUijation  of  fraud,  but  no  dispute  as  to  title. — See 
Partition,  No.  2. 

Arrest. — Civil  Procedure  Code,\1882,  Sections  SS6,  3S7  A— Arrest  and  imprison- 
ment tn  execution  of  decree — Subsequent  application  stating  judgment- 
debtor'' s  intention  to  apply  to  be  declan'd  insolvent — Eejection  of  applica- 
tion— Illegal  confinement — Duress. — See  Civil  Procsdure  Code,  1882 
Section  336. 

Attachment  in  execution  of  decree.— -See  Civil  Procedure  Code,  1882,  Section  274i. 

Attornment. — See  Landlord  and  Tenant,  No.  1. 

Award. — See  References  under  Arbitration, 

B. 

Benami  Transaction. — Plaintiff  in  pre-emption  suit  acting  benami. — See  Pre- 
emption, No.  5. 

Burden  of  proof. — Custom — Adoption  of  daughter's  sou — Jhumman  Jats  of 
Sialkot  District — Perversion  of  next  collaterals  to  Muhammadanism. — See 
Custom  I. — Adoption,  No.  2. 

„  Adiption  of  brother-in-law's  son — Hindu  law  or  custom — Sikh 

Khatris  of  Bawalpindi  District — "  Agricultural  tribe  "— Burden  of  proof. 

See  Hindu  Law — Adoption,  No.  1. 

„  Adoption  of  daughter  i  son — Banias  of  Jagraon — Burden    of 

proof. — See  Hindu  Law — Adoption,  No.  2. 

,,  Promissory       Note — Consideration — Inequitable      bargain. See 

Promissory  Note. 

„  Punjab  Caurts  Act,  1884,  Section  40  (i),    (ii) —  "   Point    of   law 

involved  " — Question    as   to  burden    of   proof—  Separation    deed   between 

husband  and  wife — 'Allegations  of  misconduct   on  part   of  wife — Revision 

Civil  Procedure  Code,  Section  622. — The  Divisional  Judge  granted  a 
certificate  of  appeal,  under  Section  40  of  the  Punjab  Courts  Act,  to  the 
effect  that  "  a  question  of  law  is  involved,  namely;  Avhether  a  child 
"  born  in  the  lifetime  of  its  father  is  not  presumed  to  be  'a   legitimate 
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"  oue,  and  whether  the  o)ws  probamU  was  not  on  the  defendant-appel- 
"  lant  to  prove  the  nnchastity  of  his  wife,  and  whether  it  is  not  a 
"  (|uestioti  of  '  no  proof  '  about  the  finding  of  unchastity  of  the  plaintifF- 
"  respondent,  and  that  the  case  is,  in  my  opinion,  of  sufficient  impor- 
"  tance  to  justify  a  further  appeal." 

Held,  that  the  certificate  on  the  question  of  onvs  prohandi  and  the 
mode  of  decision  was  not  one  contemplated  in  the  Act,   and   was   bad. 

Semhie  :  The  right  construction  of  the  word  "involved"  is  tlmt  it 
applies  to  the  case  rather  than  to  the  appeal  which  is  to  be  certified 
under  sub-section  (i)  (d),  or  admitted  under  sub-section  (a)  of 
{Section  40  of  the  Act,  and  includes  points  which  may  be  raised  by 
way  of  defence  in  an  appeal. 

Bat  held,  that  the  Divisional  Judge  had  acted  with  material  irregu- 
larify,  within  the  meaning  of  Section  622  of  the  Civil  Procedure  Code, 
inasmuch  as  (1)  he  had  started  a  new  ground  of  defence  not  pleaded 
by  the  defendant,  viz.,  that  the  agreement  for  separation  between  the 
defendant  and  his  wife  (the  plaintiff)  was  obtained  under  pressure, 
and  should  not  be  enforced;  (2)  he  had  absolved  the  defendant  from 
liability,  although  finding  that  defendant  had  committed  a  breach 
of  the  agreement  from  the  beginning  ;  ('A)  he  had  wrongly  decided  the 
question  of  onus  of  proof  as  regards  breach  of  the  terms  of  the  agree- 
ment, and  (4)  he  had  dealt  in  generalities  and  conjectures  about  plain- 
tiff's general  bad  conduct  instead  of  giving  definite  finding  on  the 
evidence  as  regards  specific  misbehaviour  on  her  part. 

Although  Hindu  Law  does  not  recognize  divorce,  the  marriage  tie 
being  indissoluble,  yet  where  the  finding  of  a  Court,  in  a  suit  by  the 
wife  for  maintenance,  would  put  an  end  to  the  plaintiff's  conjugal 
rights,  make  her  an  outcast,  and  probably  drive  her  into  the  streets 
for  her  livelihood,  the  evidence  as  to  adultery  and  immorality  on  her 
part  should  be  of  a  definite  character  as  well  as  cogent  and  reliable, 
before  the  Court  acts   upon  it  for  the  purpose  of  dismissing   her  suit. 

Section  G22  of  the  Civil  Procedure  Code  lays  down  the  conditions 
under  which  the  Court  may  revise  the  proceedings  of  subordinate  Co:irts, 
and  its  powers  of  interference  is  subject  to  these  conditions.  But  once 
the  joi'isdiction  to  ri^vise  is  established  on  any  of  the  grounds  specified 
in  the  first  part  of  the  said  section,  there  is  no  limitation  imposed  on 
the  power  of  the  Court  as  to  the  mode  of  disposal.  The  section  is 
intended  to  arm  the  Court  with  the  power  of  remedying  injustice  in 
cases  not  subject  to  appeal  under  certain  specified  circumstauces,  and, 
therefore,  when  the  grounds  of  jurisdiction  are  established  and  a  fit 
case  shown  for  the  exercise  of  its  powers,  there  is  nothing  in  the 
section  to  preclude  the  Court  from  finally  disposing  of  the  case 
itself   because   points   of  fact,   and  not  points   of  law,   are  involved. 

The  Court  finding  that  defendant  had  entirely  failed  to  prove 
breach  of  the  conditions  of  the  agreement  between  him  and  plaintiff 
on  the  part  of  pin intiff,  or  that  the  latfer  had  been  guilty  of  any 
immorality,  sot  aside  the  order  of  the  Divisional  Court,  and  restored 
the  decree  which  plaintiff  had  obtained  in  the  first  Court       ...         ...         41 

Burden  of  proof . — Punjab  Courts  Act,  1884,  Section  40 — Questionaof  law  involved — 
Harden  of  i>ninf — Cunstruttion  of  deed — Contradictory  Jlnding  by  luwer 
Appellate  Court — Materiil  irregularity. 
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Held,  that  the  proper  allocation  of  the  burden  of  proof  and  the 
construction  of  a  deed  which  merely  affected  the  parties  to  the  suit 
and  concerned  no  one  else,  were  not  "  questions  of  law  involved  in  the 
case  "  within  the  meaning  of  Section  40,  of  the  Punjab  Courts  Act,  1&S4. 

No.  45,  Punjab  Becord,  1894,  and  No.  68,  Puvjah  Becord,  1897, 
followed, 

Ifc  was  further  contended,  on  behalf  of  appellant,  that  inasmuch 
as  the  Divisional  Judge  had  held  that  Article  127  of  the  Limitation 
Act  was  applicable  to  the  case,  his  subsequent  Cmdiiig  that  the  pro- 
perty in  dispute  was  not  "joint  farailj'  property"  amounted  to  an 
eiTor  of  law  or  at  least  to  a  material  irregularity  within  the  meaning 
of  Section  622  of  the  Civil  Procedure  Code. 

HeZcZ  that,  even  upon  the  assumption  that  such  findings  were  erro- 
neous and  contradictory,  they  would  not  amount  to  "questions  of 
law  involved  "  within  the  said  section  of  the  Punjab  Courts  Act. 

Held,  further,  that  all  that  was  decided  by  the  Divisional  Judge  was 
that  if  the  allegations  in  the  plaint  were  correct  and  the  property 
were  to  be  held  to  be  "  joint  family  property,  then  under  these  con- 
ditions Article  127  of  the  Limitation  Act  would  be  applicable,  and  that 
this  did  not  amount  to  holding  that  the  property  was  in  fact  "joint 
family  pi-operty,"  so  as  to  throw  the  burden  of  proving  that  it  Avas 
not  on  the  other  side,  or  preclude  the  Court  from  finding  on  the 
merits  that  it  was  not  in  fact    "  joint  family  property." 

It  not  being  contended  that  the  parties  were  members  of  a  joint 
Hindu  family,  and  it  being  admitted  that  all  the  house  j^roperty 
other  than  that  in  dispute  had  been  partitioned,  though  some  pro- 
perty consisting  of  agricultural  land  was  still  held  jointly,  held,  that 
the  bui-den  of  proving  that  the  property  in  dispute  was  joint  family 
property  was  at  the  outset  rightly  placed  on  plaintiffs,  and  that  there 
was  nothing  in  the  findings  of  the  Divisional  Judge  as  above  ex- 
plained which  shifted  the  burden  to  the  other  side. 

Held,  therefore,  that  the  Divisional  Judge  had  not  acted  with  mate- 
rial irregularity  in  dismissing  plaintiffs'  claim  on  the  ground  that 
they  had  failed  to  discharge  the  onus  which  rested  on  them    ...  ...         66 

c. 

Cause  of  Ad  inn. — See    Custom  II. — Alienation,  Nos.    3,   4,6   avd    8 — Occupovcy 
nights,  Nos.  2  and  .3. 

,,  ,,  ,,  Civil  Prncedure  Code,  1S82,  Sectwns  19,  48,  45 — Suit  for  possession 
(if  immovahle  property  situate  in  different  distiic.ta — Joint  suit  hij  rever- 
sioners against  'persrm  in  wrongful  possession -■  Misj oinder  of  anises  of 
action — "  Oaii,te  of  action,"  meaning  of. 

Held,  that  under  Section  19  of  the  Civil  Procedure  Code,  when 
immovable  properties  are  situate  in  several  districts,  a  suit  in  respect 
of  the  whole  of  the  properties  can  be  brought  in  any  one  of  these 
districts. 

I.  L.  E.,  XIV  Gale,  661,  followed. 
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Where  on  the  death  of  the  survivor  of  two  widows,  all  the  rever- 
sioners, fourteen  in  number,  brought  a  joint  suit  for  possession  of  pro- 
perty which  was  alleged  to  be  wrongfully  withheld  from  them  by 
the  defendant,  and  which,  was  admittedly  undivided. 

Held,  that  though  the  rights  of  the  plaintiffs  might  be  divisible 
and  have  accrued  to  them  undivided  on  the  death  of  the  said  widow, 
the  substance  to  which  those  rights  attached  being  undivided,  plaint- 
iffs' title  and  property  was  still  joint,  and  that  they  were  therefore 
entitled  to  jointly  sue  defendant  whose  wrongful  holding  of  possession 
of  the  property  was  the  single  act  which  infringed  those  rights. 

Held,  further,  that  even  if  the  words  "  cause  of  action "  were 
construed  in  the  limited  sense  of  including  merely  the  facts  constitut- 
ing the  infringement  of  the  right,  but  not  those  constituting  the 
right  itself,  tjie  plaintiffs  were  nevertheless  entitled  to  sue  jointly,  as 
it  was  the  same  wrongful  act  of  the  defendant  which  infringed  these 
rights,  whether  joint  or  distinct  in  the  property  in  dispute. 

It  appeared  that  during  the  lifetime  of  the  widows  the  reversioners 
had  brought  several  suits  for  declaratory  decrees  in  respect  of  various 
alienations  effected  by  the  said  widows  in  favour  of  the  present 
defendant  from  time  to  time,  but  that  they  had  not  sued  for  certain 
houses  which  were  now  included  in  their  claim. 

Held,  that  inasmuch  as  the  reversioner's  right  to  possession  of  the 
houses  could  not  accrue  during  the  f^o  time  of  the  widows,  their  suit 
for  possession  thereof  on  the  death  ol  the  survivor  of  the  widows, 
was  not  barred  nnder  Section  43  of  tlie  Civil  Procedure  Code  ...         91 

Certiiicate  Succession  Act,  1889. — See  Joinder  of  Parties,  No.  2. 

Chaddar   Andazi — Proof  of  Marriage  by.— See  Custom  HI. — Inheritance,  No.  4. 

Chundavand  or  Pagvaud. — See  Custom  III. — Inheritance,  No.  7. 

Oit-il  Procedure  Code,  1882,  Section  13.— See  Res  Judicata. 

„  „  „         „        Section  ]3. — Res  judicata — C rots  avits  relating  to  same 

nuhject-matter  and  involvinrf  identical  inxnes  tried  together — Findings  ort 
issues  in  both  judgments  identical  — Appeal  frovi  judgment  in  one  case  only 
— Civil  Procedure  Code,  1882,  Section  13.  —  Where  two  eross-suits,  rela- 
ting to  the  same  subject-matter  and  giving  rise  to  identical  issues  are 
tried  by  the  same  Court,  and  it  cannot  be  ni'ged  that  there  is  a  bar 
to  the  trial  of  the  issues  by  the  Court  in  either  case,  an  Appellate 
Court  is  not  precluded  from  adjudicating  on  those  issues,  if  one  jiidg- 
ment  is  appealed  and  he  other  is  not,  by  the  operation  of  the  latter 
judgment  under  the  rale  of  res  fudicatu,  though  the  findings  on  the 
issues  in  both  judgments  are  identical. 

I.  L.  h'.,  XVI  Oolc,  233,  followed ;  I.  L.  U.,  VI  Calc,  319,  not 
followed;    /.  L.  U.,  XI  All,  148,  distinguished 

A  decision  on  a  point,  which  is  decided,  but  which  is  not  neces- 
sary for  the  decision  of  the  suit,  which  is  disposed  of  on  another  point, 
cannot  operate  as  r's  judicata. 

Where  a  plaintiff  brought  her  own  suit,  in  which  the  question  of 
her  right  uecessarily   and   directly   arose,  held,   that   she    could    not 
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be  held  to  have  .acquiesced  in  the  same  issue  being  treated  as  a 
material  one  in  another  suit,  in  the  same  Court,  in  which  she  was 
impleaded  onJy  as  a  member  of  the  family,  the  two  suits  being  tried 
together         ...         ...  ...  ...         ...  ...         ...         ...  ...         31 

Civil  Procednre  Code,  1882.  — Section  13. — Res  judicata — House  and  land  sold  by 
one  deed  nf  sale — Suit  in  respect  of  house —Subsequent  svit  in  respect  of 
land — Fittding  in  fiml  suit  that  deed  of  salt  loas  void,  effect  of,  as  regards 
subsequent  svit. — A.  had  a  decree  agaiust  B.,  and  in  execution  thereof 
attached  a  house  belonging  to  B.,  whereupon  C.  objected  that  B. 
had  conveyed  the  house  to  him  by  a  deed  of  sale  which  covered 
the  hoijse  in  dispute,  and  also  a  building  site.  The  objection  was 
disallowed,  and  C.  was  referred  to  a  suit  which  he  bi-ought,  and  in 
which  it  was  lield  that  the  sale  by  B.  to  C.  was  fictitious  and  in 
fraud  of  creditors,  and  was  therefore  invalid.  Subsequently  A. 
nttachcd  thf  building  site,  and  C.  again  objected  on  the  same  ground 
as  before.  The  objections  having  been  again  disallowed,  U.  tiled 
the  present  suit  to  establish  his  right  to  the  building  site.  The 
question  referred  to  the  Full  Bench  was  whether  the  decision  in 
the  first  suit  as  to  the  validity  of  the  sale  was  binding  on  the  parties 
in  the  second  suit. 

Held,  by  the  Full  Bench,  that  though  the  subject-matter  of  the 
second  suit  was  different,  in  the  sense  that  in  the  one  suit  a  plot 
of  land  and  in  the  other  a  house  was  claimed,  yet  the  material  issue, 
whether  the  sale-deed  conveyed  a  title  or  was  fictitious  and  fraudulent, 
was  identical  in  both  suits,  i"  that,  therefore,  the  finding  thereon 
in  tlie  first  suit  operated  as  res  judicata,  and  precluded  the  issue 
which  it  had  decided  being  raised  again  between  the  same  parties 
in  a  subsequent  suit,  the  latter  suit  being  within  the  jurisdiction 
of  the  Court  which  decided  the  prior  suit  ...  ...  ...         ...       100 

,,  ,,         ,,       Section  19. — Suit  fur  possession  of  immovable  property 

situote  in  dijfertnt  districts — See  Cause  of  Action. 

,,  ,,         ,,       Section  4:3. — Suit  for  possession  of  immovable  property 

situate  in  different  didricls — Joitit  suit  by  reversioners  against  ptrson  in 
wrongful  possession — Misjoinder  of  causes  of  action — ^' Cause  of  action." 
— See  Cause  of  Acti(>n, 

,,  „         „       (Set'/to?i  43. — Civil  Procedure  Cade,  1882,  Section  4:3 — 

Application  to  Eevenue  Officer  for  partition  of  land — Question  of  title 
decided  hij  said  officer — Subsequent  suit  for  pn^session  of  house — Title  to 
land  and  house  identical — Punjab  Land  Revenue  Act,  18b7,  Section 
J 17. — In  previous  partition  proceedings,  relating  to  certain  land  and 
between  the  parties  to  the  present  suit,  the  Revenue  Officer,  before 
whom  the  proceedings  were  instituted,  passed  an  order  under 
Section  117  of  the  Land  Revenue  Act,  to  the  effect  that  he  would 
himself  inquire  into  and  determine  the  question  of  title  that  had 
been  raised.  Subsequently  the  present  plaintiffs  filed  an  application, 
upon  which  they  paid  the  full  stamp  necessary  for  a  civil  suit,  but 
which  was  not  in  the  form  of,  or  verified  as,  a  plaint,  and  contained 
no  statement  of  claim  beyond  a  reference  to  the  said  order,  and  a 
statement  that  a  separate  suit  would  be  brought  for  possession  of 
a  house  connected   with   the   land.     The   application    was,  however, 
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registered  in  the  reg'ister  of  civil  suits,  the  ordei'  tliat  it  should  be  so 
repfistered  and  the  summons  issni'd  beinj^  signed  by  the  said  officer, 
who  was-an  Extra  Assistant  Commissioner,  as  ''  Munsif,  1st  chiss." 
The  officer  then  proceeded  under  Section  117  (2)  (h)  of  the  Land  Rev- 
enue Act,  and  gave  pl-aintilf  a  decree  in  respect  ot  the  land,  the  judg- 
ment being  signed  by  him  as  "  Assistant  Collector,"  and  the  decree  as 
"  Munsif,  1st  class."  Plaintiffs  having  subsequently  sued  for  possession 
of  the  house  mentioned  in  their  said  application,  defendants  pleaded 
that  the  suit  was  barred  under  Section  43  of  the  Civil  Procedure 
Code,  on  the  ground  that  the  decree  in  the  partition  proceedings  had 
been  passed  by  the  Extra  Assistant  Cominissioner,  pui'ely  in  the  exer- 
cise of  his  civil  powers  as  a  Munsif,  1st  class,  and  that  therefore  the 
claim  to  the  house  could  have  been  made  before  him  and  determined 
in  those  proceedingvS.  It  was  admitted  that  plaintiffs'  title  to  the 
land  and  to  the  house  was  the  same. 

LT'-W,  that  the  Extra  Assistant  Commissioner  had  clearly  intended 
in  the  partition  proceedings  to  act  under  Section  117  (2)  (b)  of  the 
Land  Revenue  Act,  as  a  Revenue  Officer,  and  that  iiis  jurisdiction 
was  confined  to  the  question  of  title  to  the  land  which  alone  Avas 
the  subject  of  those  pi"oceedings. 

Held,  therefore,  that  inasmuch  as  no  claim  to  the  house  could 
have  been  included  in  the  former  proceedings,  the  present  suit  was 
not  bai-red  under  Section  43  of  the  Civii  Procedure  Code         ...  ...         30 

Civil  Procedure  Code,    1882,     Section   45. — See    Cause  of    Action. 

,,  ,,  „  ,,  Section  53. — Appeal  from  order  of  Appelhite    Court 

returning  plaint  for  amendment  or  for  presentation  to  proper  Court. — See 
Civil  I'rocedure  Cod,  1882,  Section  588  (6). 

„  „  „  „         Ssction  108. —  Civil  Procedure  Code,    1882,   Section 

108— Money  paid  into  Court — Ex-parte  decree  upheld — Application  hy 
decreed-holder  for  payment  of  deposit — Execution  of  decree —Limit  it  ion 
Act,  1877,  2nd  Schedule,  Artile  179. — When  a  sum  of  money  is 
paid  into  Court  under  Section  108,  Civil  Procedure  Code,  in  order 
to  bo  delivered  to  plaintiffs,  should  the  ex-pinte  decree  be  upheld, 
8uch  sum  becomes  the  decree-holder's  money  as  soon  as  the  ex-purle 
decree  is  upheld,  and  it  is  not  necessary  for  him  to  apply  for 
execution  of  the  decree  in  order  to  obtain  paymtnt  of  the  moiiej-. 

Where,  therefore,  in  such  a  case  the  decree-holder  applied  for 
payment  of  the  deposit  moi-e  than  three  years  after  the  decree  was 
passed 

JJfdd,  that  such  application  could  not  bo  considered  an  application 
for  execution  of  decree,  aud  was  not  barred  under  Article  179  of 
the  2nd  Schedule   to   the   Limitation  Act         ...         ...         ...  ...  8 

„  ,,  ,,  ,,  Section     111. —  Partnership — Lien — Contract     Act, 

1872,  Sections  60,  61,  217,  2G2— Set-off— Civil  Procedure  Code,  ISS'J, 
Section  111. — The  rule  as  to  the  equitable  lien  possessed  by  each 
partner  on  the  partnership  property  cnnnot  be  applied  so  as  to 
enable  a  managing  partner  to  appropriate  money  due  to  another 
partner  out  of  the  assets  of  a  firm  in  liquidation  of  a  debt  due  from 
that  partner  to  hirr self  and  entiiely  unconnected  with  the  business 
of  the  firm. 
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Neither  at  coramon  law  nor  in  equity  is  there  any  right  of  set-off 
between  parties  mutually  indebted  m  the  absence  of  an  agreement  to 
that  effect.  Nor  do  the  provisions  of  Section  111  of  the  Civil  Proce- 
dure Code  apply  where  the  debt  sought  to  be  set-off  was  barred  by 
litnifation  before  the  suit  was  filed  ...  ...  ...  ...  ...  53 

Civil  Procptlnre  Code,  1882,  Section  130. — Civil  Procedure  Code,  1882,  Sections 
130,  i;^C,  138,  139 — Faxlure  to  comply  with  order  directing  defendant  to 
produce  documents  by  specified  d'lte — Defence  struck  out  and  case  heatd 
ex-parte. —  Plaintiff's  plaint  was  filed  in  the  District  Court  on  th9 
23id  December  1895,  and  the  9th  February  1896  was  fixed  for 
defendant's  appearance.  The  latter  appeared  on  the  said  date,  but 
the  case  v?as  put  off'  to  the  24th  February,  on  which  date  defendant 
filed  bis  defence.  After  several  adjournments,  issues  were  drawn 
and  the  parties  examined  on  the  2nd  April,  and  at  the  close  of  the 
day's  proceeding  the  District  Judge  recorded  an  order  to  the 
following  effect :"  Case  for  evidence  on  the  19th  and  20th  May. 
"  Defendant  must  file  the  documents  he  has  in  his  possession  and 
"copy  of  his  account-book  by  5th  April."  On  all  the  adjourned 
dates,  except  one,  defendant  was  present  in  person  in  Court. 

On  the  2nd  April  plaintiff  had  a  notice  served  on  defendant  for 
the  production  of  his  books  and  certain  letters,  and  on  the  9th 
April  defendant  gave  plaintiff  notice  under  Section  132  of  the  Civil 
Procedure  Code,  offering  inspection  at  a  certain  place  on  the  19th. 
On  the  21st  April,  after  inspection  by  the  plaintiff,  defendant 
applied  for  leave  to  remove  his  books  to  his  shop,  and  on  the 
following  day  the  District  Judge  gave  the  required  permission. 
Plaintiff  called  defendant  as  his  witness  for  the  19th  May,  but  the 
notice  was  returned  unserved  with  the  endorsement  that  defendant 
had  gone  away.  Thereupon  plaintiff's  pleader  complained  that 
defendant  had  kept  out  of  the  Avay  to  evade  service,  and  had  not 
complied  with  the  order  of  the  2nd  Apnl.  The  Court  was,  there- 
fore, asked  to  proceed  under  Section  136  of  the  Code,  by  striking  out  de- 
fendant's defence,  and  to  decide  the  case  ex-parte.  The  Court  held  that 
the  said  order  was  one  under  Section  130  of  the  Code,  struck  out 
the  defence  under  Section  130,  and  after  taking  some  evidence  for 
the  plaintiff,  decreed  the  claim  in  full.  The  decree  having  been 
upheld  by  the  Divisional  Court  on  appeal,  defendant  appealed  to 
the  Chief  Court. 

Held,  that  the  lower  Courts  had  erred  in  treating  the  order  of 
the  2nd  April  as  one  passed  under  Section  130  of  the  Code,  and 
that  the  District  Court  was  not  justified  by  defendant's  non-com- 
pliance with  the  said  order  in  striking  out  the  defence  and  deciding 
the  case  ex-parte. 

Section  130  of  the  Code  does  not  apply  to  a  general  direction,  with- 
out any  particular  object  in  view,  to  a  party  to  produce  all  documents 
in  his  possession  by  a  certain  date,  alld  (sen^hle)  tlie  order  therein 
referred  to  is  meant  to  be  sei  ved  on  the  party  to  whom  it  is  given, 
and  not  merely  to  be  verbally  announced,  so  that  compliance  would 
depend  on  his  memory  or  his  nndei\standing  of  it. 

Held,  further,  that  even  if  the  order  in  question  had  been  one  under 
Section  130,  it  could  not  be  legally  given  in  respect  of  the  copy  of  de- 
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fendant's  accounts  as  they  were  not  in  existence,  and  therefore  not  in 
the  possession  or  power  of  defendant,  when  it  was   passed. 

Section  136  of  the  Code  requires  to  be  worked  with  caution  ard 
should  be  made  use  of  only  as  a  last  resort,  and  it  is  always  proper 
to  make  the  order  a  conditional  one,  and  to  grant  a  little  farther  time 
for   compliance         ...  ...         ...         ...         ...         ...  ...         ...         58 

Civil  Procedure  Code,  18ii2— Section  136.— See  Section  130,  supra. 

„  „  „         „         Section  136 —  "  Decree  " — Appeal. — An  order  under 

Section  136  of  the  Civil  Procedure  Code,  dismissing  a  suit,  is  a  decree 
from  which  an  appeal  lies   ...         ...  ...  ...  ...  ...  ...         43 

„  „  „         ,,         Sections  138,  139. — See  Sectimi    1.30,  sujti'a. 

„  ,,  „         ,,         Section  230. — sExecutton  of  decree — Limitation — Civil 

Procedure  Code,  1882,  Sections  2S0, '2!ih-- Limitation  Act,  1877,  2ud 
Schedule,  Article  179  (tv). — The  decree  of  which  execution  was 
sought,  was  passed  on  the  15th  July  1880,  and  an  application  for 
execution  by  attachment  and  sale  of  movable  property  was  made  on 
the  27th  October  1882,  but  as  no  movable  property  could  be  found, 
the  proceedings  were  infructuous  and  terminated.  Sabsequently,  on 
the  18th  October  1883,  on  a  fresh  application  for  execution,  the 
judgment-debtor  was  arrested  and  imprisoned,  and  a  small  sum  of 
money  was  realised  by  sale  of  a  document.  On  the  29th  Jannary  1884 
an  application  was  made  for  execution  by  attachment  and  sale  of 
immovable  property  of  the  judgment-debtor.  The  executing  Court 
dealt  with  this  application  as  one  for  a  farm  of  the  property,  but  the 
error  was  amended  by  the  Divisional  Court  on  appeal,  and  proceed- 
ings were  protracted  until,  on  the  31st  October  1891,  the  Commis- 
sioner of  the  Division  refused  to  sanction  sale  of  the  property.  On 
the  31st  October  1892  the  decree-holder  filed  an  application,  setting 
forth  the  refusal  of  the  Commissicmer  to  sanction  the  said  sale  and 
his  own  fruitless  endeavours  to  realise  his  decree,  and  praying  that 
the  land  be  sold  or  a  receiver  appointed  under  Section  503  of  the 
Civil  Procedure  Code.  An  order  for  the  appointment  of  a  receiver 
having  been  made,  the  judgment-debtor  appealed  to  the  Chief  Court, 
and  it  was  contended  on  his  behalf  that  execution  of  the  decree  was 
barred  under  the  provisions  of  Section  230  of  the  Code,  and  Article 
179  (tr)  of  f  he  2nd  Schedule  to  the  Limitation  Act,  1877.  It  was 
urged  that  the  application  of  1892  was  "  a  sxibsequent  application  " 
within  the  meaning  of  the  said  section  of  the  Code. 

rifihl,  that  the  said  application  was  merely  a  petition  to  the  Courl, 
seised  of,  and  already  executing,  the  decree  on  the  application  of  1884, 
to  take  a  step  in  aid  of  the  execution  on  that  application,  and  was, 
therefore,  not  barred  under  Section  230  of  the  Code,  which  does  not 
apply  to  applications  or  petitions  asking  the  Court  to  give  effect  to 
previous  petitions  still  pending. 

Held,  further',  tlrit  inasmuch  as  proceedings  in  execution  had  been 
pending  ever  since  1884,  execution  was  not  b9,rred  by  reason  of  "  steps 
"  in  aid  of  exccufion  "  not  liaving  been  t£vken  eyei;y>three  years         ...         40 

„  .,         „         Serfitm  2:U. —  Civil  Prrcedure  Code,  1SS2,  S^rf ions  2^1, 

244 — Application  for  execulvn  •>/  wholt  decree  by  one  of  ScVftral  ynut  decree- 
hold^rt — Diimiisal  ol"  applicntion — Appeal. — An  application   for   execu- 


INDEX  TO  CIVIL  JUDGMENTS. 


The  references  are  to  the  Nos.  given  to  the  cases   hi  the  "  Record." 


No. 

tion  of  the  whole  decree  was  made,  under  Section  231  of  the  Civil 
Procedure  Code,  by  one  of  four  joint  decree-holders,  but  was  dismissed 
by  the  District  .Tud^e  on  the  prronnd  that  the  decree  could  not  be  exe- 
cuted until  all  the  decree-holdeis  joined  in  the  application.  It  appear- 
ed that  the  judgment-debtor  was  not  summoned  to  defend  the  appli- 
cation, but  on  appeal  fi'om  the  District  Judge's  order  he  was  implead- 
ed as  well  as  the  other  co-decree-holders.  The  Divisional  Judge 
ordered  that  the  execution  should  proceed  on  the  applicant  joining 
with  him  such  of  his  co-sluirers  as  were  willing  to  execute  the  decree 
jointly  with  him,  snid  impleading  the  rest  who  objected  and  declined 
to  take  out  execution,  >ind  tlnit  the  Court  should  take  possession  of 
the  entire  land  decreed,  and  separate  off  the  shares  of  the  applicants 
from  those  of 'the  otiiers  through  the  agency  of  the  Collector.  The 
judgment-debtor  appealed  to  the  Chief  Court,  and  it  was  contended  on 
ills  behalf  that  the  (»ider  of  the  District  Judge  under  Section  231  of 
the  Code  was  not  appejilable,  and  that,  therefore,  the  order  of  the 
Divisional  Judge  wns  without  jurisdiction  and  void. 

WeM,  following /.  L.  R,  XVll  Mad.,  394,  that  the  Divisional  Judge 
had  jurisdiction  to  hear  the  appeal. 

Although,  if  an  application  under  Section  231  of  the  Code  is  dis- 
missed without  summoning  the  judgment-debfor  or  issuing  process, 
and  the  latter  is  not  made  a  party  to  the  appeal,  the  question  may  be 
one  beyond  the  province  of  the  Appellate  Court  to  adjudicate  upon, 
vet  if,  as  in  the  present  case,  the  judgment-debtor  is  impleaded  on  the 
appeal,  the  question  then  becomes  one  under  Section  24'4;  of  the  Code, 
and  an  appeal  lies. 

The  Court  refustd,  under  the  circumstances  of  the  case,  to  interfere 
with  the  order  of  the  Divisional  Judge  on  the  merits     ...  ...  ...  28 

Civil  rioce'inre  Code,  .1882,  Section  235. — See  Section  230,  supra. 

,,  „  „         „       Section  244 — See  Section  231,  supra. 

•    J,  „  ,,  „        Ser /?>)»«  244  —  Decrtfi  for  pre-emption — Question  whether 

decree-hnhler  has  pod  mdwy  into  Court  within  time.  —  On  the  19th  May 
1897,  Hyat  obtained  a  decree  against  Saghar  Mai,  vendee,  for  pre-emp- 
tion of  certain  land,  and  it  was  ordered  that  on  payment  by  him  of  Ks. 
2,000,  purchase-money,  by  the  28th  June  1897,  for  payment  to  Saghar 
Alal,  vendee,  togetlit^r  with  Rs.  29,  cost  of  sale-deed  and  registration, 
he  should  be  put  in  possession  of  the  land,  and  that,  in  default  of 
deposit  of  the  said  sums,  the  decree  shf)uld  become  void.  The  decree 
holder,  by  mistake,  paid  into  Court  only  Us.  2,000,  by  the  28th  .fune, 
and  on  the  1st  July  the  vendee  submitted  an  application  nrging  that 
the  decre^e  had  become  void  in  consequence  of  the  failure  of  the  decree- 
holder  to  pay  in  the  whole  amount  specified  in  the  decree.  This 
application  having  been  rejected,  the  judgment-debtor  (vendee)  appeal- 
ed to  the  Divisional  Judge,  but  his  appeal  was  dismissed  on  the  ground 
that  no  appeal  lay. 

Held,  that  the  question  whether  the  purchase-money  had  been  depos- 
ited in  time  was  one  arising  between  the  parties  to  the  suit,  in  which 
the  decree  was  passed,  and  relating  to  the  execution  thereof,  within 
the  meaning  of  Section  244  of  the  Civil  Procedure  Code. 

Held,  therefore,  that  an  appeal  lay  to  the  Divisional  Judge  from  tha 
order  rejecting  the  applicatiou       ...         ...         ...         ...         38 
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Civil  Procedure  Code,  1882,  Section  263. — Snle  of  residential  house  by  one  of  four 
Hindu  co-sharers — House  occupied  by  tenant — Bight  of  vendee  to  joint 
physical pos'iession — Civil  Procedure  Code,  1882,  Section  268. --Appellant 
parclmsed  from  one  of  four  Hindu  brothers  his  share,  being  one-fonrth 
of  a  dsvelling-house,  in  the  Civil  Lines,  Rawalpindi,  which  had  for 
some  years  previously  been  rented,  for  residential  purposes,  by  the 
J*olitical  Officer  for  the  time  being  with  Saidar  Ayub  Khau,  It 
appeared  that  the  appellant  wished  to  nccup}'  the  whole  house,  and 
purchased  the  share  of  his  vendor,  but  was  unable  to  come  to  terms 
with  the  three  other  co-sharers.  The  respondent,  tenant  of  the  house, 
originally  from  all  the  four  co-sharers,  and  tinaliy  from  three  of  them, 
having  refused  to  vacate  any  part  of  it,  appellant  filed  a  suit  against 
him  and  his  three  lessors  for  "  joint  possession  of  one-fourth  share  of 
"the  said  house,  Rs.  260  arrears  of  rent  and  costs,"  and  on  the  19th 
November  1897  obtaiiied  a  decree  against  respondent  "  for  possession 
"  of  a  joint  quarter  share,  and  for  Rs.  60  rent  and  for  costs."  Sub- 
sequently appellant  applied  for  execution  of  the  said  decree,  and 
prayed  that  "possession  of  a  one-fourth  share  of  a  house  situate  in  the 
"  Civil  Lines,  in  which  the  judgment-ilebtor  lives,  be  given."  This 
application  having  been  dismissed  on  the  ground  that  an  order  for 
physical  possession,  if  passed,  could  not  be  carried  out,  having  regaid 
to  the  fact  that  the  respondent  was  in  possession  as  tenant  of  a 
majority  of  the  co-sharers,  the  decree-holder  appealed  to  the  Chief 
Court. 

Held,  that  appellant  having  confined  his  application  to  physical 
possession  of  the  house  in  suit,  and  having  refused  to  accept 
possession  through  receipt  of  rent,  the  application  had  been  ricrhtly 
rejected,  on  the  ground  that  the  house  having  been  enjoyed  by 
the  co-sharers  only  through  receipt  of  rent,  it  was  not  open  to 
one  co-sharer  to  transfer  to  his  vendee  the  right  to  interfere 
with  the  rights  of  the  other  co-sharers  in  such  a  manner  as  to 
deprive  them  of  the  enjoyment  of  their  shares  in  the  joint 
property         ...         ...         ...  ...         ...         ...         ...         ...  .„ 

„  „  „     Section  274-.- Civil  Procedure  Code,  18S2,  Sections  274>,  276 

—  Validity  of  attachment. — On  the  8tli  October  1888,  the  decree-holder 
applied  for  execution  of  his  decree  by  attachment  and  sale  of  the 
whole  of  the  judgment-debtor's  immovable  property,  and  the  report 
of  the  attaching  officer  was  that  attachment  hail  been  effected  on 
the  22nd  October  1888  by  beat  of  drum  on  the  spot  and  by  affixing 
a  notice,  under  Section  274  of  the  Civil  Procedure  Code,  on  the 
house  of  the  judgment-debtor,  situate  on  the  spot.  It  did  not,  how- 
ever, appear  from  the  report  that  a  copy  of  the  notice  was 
affixed  in  the  Court-house  or  in  the  office  of  the  Collector  of  the 
,  District,  and  no  evidence  was  adduced  on  this  point.  The  plaintiff 
I  purchased  the  land  in  dispute  fiom  the  said  judgment-debtor  on 
the  18th  March  1891,  and  it  was  contended  on  his  behalf  that, 
in  order  to  render  the  sale  to  him  invalid,  the  decree-holder  was 
bound  to  })r()ve  that  all  the  conditions  of  Section  27-4  had  been 
duly  complied  with.  It  was  proved  that  theie  had  been  litigation 
about  the  attachmeTit  before  plaintiff's  purchase,  and  that  the 
latter's  sale-deed  was  executed  at  Lahore,  and  not  at  Amritsar, 
where  it  would  ordinarily  have  been  execated. 
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Held,  having  regai  d  to  tlio  circnmstanccs  of  the  case,  that  plaintiff 
had  notice  aliunde  of  the  attacliment,  and  that  there  was  no  reason 
to  liold  that  tlie  condition  of  Section  274  had  not  been  complied 
Avith,  or,  in   any  case,  that   the  attachment  was  not  valid  as  against 

Bplaintiif. 
Tlie  rule    laid    down  in    7.   /"/.  L.  E.,  (S.  N.),  20    and    /.  L.    i?.,    77 
All,    5H,  should  not  be  strictly  applied  in  this  Province         ...         .,,         83 

Civil  Procednre  Code,  1882,  Section  276 — See  Section  2741,    supra. 

,,  ,,  ,,  ,,  l^eition    .336. — Civil    Procedure  Code,  1882,  Sections 

336,  387  A — Arrpst  and  trnprincumeut  in  execution  of  di-cree. — Suhscquent 
application  stafnuj  judgim-nt-dehlor's  intention  to  apply  to  be  declared 
an  insolvent  —  Reject  ion  of  apfdication — IUey(d  von  fine  in'utt — Dnress. — 
Where  a  debtor,  on  being  arrested  and  brought  before  a  Court 
in  execution  of  a  decree,  expresses  his  intention  to  apply  to  be 
declared  an  insolvent,  under  Section  336  of  the  Civil  Procedure 
Code,  the  Court  must  release  him  on  his  furnishing  security  to 
appear  when  called  upon,  and  to  apply  within  one  month  under 
Section  344  of  the  Code. 

Where,  however,  the  debtor  did  not  apply  under  Section  336  on 
being  hist  brought  before  the  Court,  bat  made  such  application 
after  proceedings  under  Section  337  A  had  terminated,  and  it  did 
not  appear  that  he  had  furnished  the  requisite  security. 

Held,  that,  without  holding  that  an  application  under  Section  336 
cannot  under  any  circumstances  be  made  after  proceedings  under 
Section  337  A,  the  Court  in  the  present  case  was  not  bound  to 
release  the  petitioner,  and  that  his  confinement  in  j.iil  was  not 
illegal  by  reason  of  such  application. 

Held,  therefore,  that  a  mortgage  and  bond  executed  by  such 
debtor  while  in  jail  for  the  purpose  of  securing  his  release  were 
not  void  on  the  ground  of  duress       ...  ...  ...  ...  5 

,,  „         ,,         Section 'dS7  A.  -See  tSech'oji  336,  supra. 

,,  „         ,,         Section  365. — Death  of  sole  plaintiff  after  conclusion 

ryf  case,  hut  before  delivery  of  judgment — Decree  drawn  up  in  favour 
of  deceased  pliiint iff — Material  irregularity — Civil  Procedure  Code,  1882, 
Sections  365,  366. — In  a  certain  case  after  evidence  had  been  taken 
and  arguments  heard  on  the  28th  and  29th  September  1897,  the  District 
Judge  on  the  2nd  November  1897  gave  the  (sole)  plaintiff  a  decree 
for  the  property  claimed,  and  at  the  foot  of  his  judgment  recorded 
the  following  note  :  — 

"  It  having  been  brought  to  my  knowledge  that  plaintiff  has 
"  died  in  the  interim,  1  deliver  judgment  notwithstanding,  being 
"  guided  by  1.  L.  /?.,  XXI  Bom.,  314.  and  the  authorities  quoted 
"  therein,  defendant's  counsel  agreeing."  Defendant  applied  to  the 
Chief  Court   on   the  Revision  Side  to  set  aside  the  said  decree. 

Held,  that  under  the  circumstances  of  the  present  case,  there 
had  been  a  disregard  of  the  provisions  of  the  Civil  Procedure  which 
had  materially  pi-ejudiced  the  defendant,  inasmuch  as  she  could 
not  appeal   against  a  dead  person,  and  had  no  right  of  appeal  against 
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his   heirs   who  were  not   on  the  record,  and  was,  moreover,  deprived 
of  the  possibility  of  the   suit  being  allowed  to  abate  in    consequence 
of    no   application  under    Section   865,    Civil    Procedure  Code,  being 
made  within  the  time  allowed  by  law. 

Held,  therefore,  that  the  decree  of  the  District  Court  must  te  set 
aside  and  the  case  remanded  for  disposal  in  accordance  with  law  with 
reference  to  Sections  365  and  366  of  the  Code. 

Roe,  C.  J.  —  a  decree  passed  in  favour  of,  or  against,  a  dead  person 
is  not  ipno  facto  a  nullity,  and  all  that  can  be  said  in  such  a  case  is 
that  there  has  been  a  disregard  of  the  provisions  of  the  Civil  Proceduio 
Code.  Each  case  must  be  decided  on  its  merits,  and  the  decree  should 
be  set  aside  or  maintained,  as  if  the  death  occurred  after  decree,  accord- 
ing as  the  disregard  of  procedure  has  or  has  nob  materially  prejudic- 
ed the  parties. 

1.  L.  I?.,  XXI  Bom.,  SU  ,  I.  L.  R,VI  Mad,,  180  ;  7.  L.  JL,  XV  Mad., 
399;  i.  L.,  R.,  XVII  All ,  478  ;  No.  31,  Punjab  Record.,  1886  ;  No.  7, 
Punjab  Record,  1889;  and  No.  78,  Punjab  Record,  1891,  referred  to.     ...         20 

Civil  Procedure  Code   1882,    Section  366, — See  Section  365,  supra. 

jj  „         „         Section  375. — Appeal — Civil  Procedure    Code,    1882, 

Sections  375,  622 — Offer  mnde  by  defendant  pendente  lite  to  settle  cnse — 
"  Compromise" — Decree  based  on  plaintiff's  acceptance  ff  off'er — Offer  repu- 
diated by  defendant — Power  of  pleader  to  compromise  suit — Plaintiff's 
suit,  which  was  tiled  on  7th  ^Mny  1895,  was  in  respect  of  one-third 
of  the  estate  of  one  F.  J.,  deceased,  which  plaintiff  claimed 
as  F.  J.'s  sister.  On  the  18th  Jane  the  pleas  of  a  co-defendant,  who 
had  taken  part  of  the  disputed  property  in  mortgage  from  the  real 
defendant,  Mussammat  W.B.,  deceased's  widow,  were  filed,  and  the 
hitter's  advocate  applied  for,  and  obtained,  an  adjonrntnent  in  order 
thata  compromise  might  be  come  to.  After  another  adjournment  the  case 
was  fixed  for  the  15th  October,  on  which  date  Mussammat  W.  B.  was 
represented  by  a  pleader  who  stated  his  oral  pleas  on  her  behalf  and 
concluded  with  the  words "  If  plaintiff  is  still  willing  to  receive 
"  Rs.  2,000  in  satisfaction  of  all  claims,  defendant  No.  1  is  willing  to 
"  pay.     If  not  she  cannot  recognize  any  claim  of  the  plaintiff." 

Thereupon  the  parties  appear  to  have  applied  for  a  further  postpone- 
ment in  order  that  the  case  might  be  settled  out  of  Court,  and  the  23rd 
October  was  fixed  for  the  next  hearing.  On  that  date  nothing  was  said 
on  either  side  about  any  compromise  or  defendant's  offer,  but  defend- 
ant's pleader  got  additional  pleas  on  the  merits  recorded.  The  case 
was  then  adjourned  (for  no  special  reason)  to  the  following  day, 
when  plaintiff's  recognized  agent,  acting  on  a  fresh  power-of-attorney, 
dated  the  day  before,  and  in  supersession  of  a  previous  power  in  his 
favour,  stated  that  plaintiff  was  willing  to  take  Rs.  2,500  in  full 
Batisfaction  of  her  claim  and  to  forego  costs.  Defendant's  pleader 
(who  was  other  than  the  pleader  through  whom  the  offer  of  the  15th 
October  had  been  made)  replied  that  he  had  that  day  been  instructed 
to  say  that  his  client  did  not  agree  to  pay  Rs.  2,500,  and  that  if  the 
Coni't.  gave  a  decree,  it  mast  bo  against  the  estate.  To  this  plaintiff'a 
pleader  objected.     The  Court  held  that  the  offer  of  I5th  October  was 
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subject  to  nosncli  qualification,  and  gave  a  decree  in  plaintiff's  favour 
for  Rs.  2,500  on  "  the  pleadings  as  they  stand."  This  decree  was 
at  first  modified  by  the  Divisional  Judge,  on  appeal,  but  was  subse- 
quently restored  by  him  on  review.  Defendant  appealed  to  the  Chief 
Court,  and  it  was  objected,  on  plaintiff's  behalf,  that  the  decree  fell 
within  the  purview  of  Section  375  of  the  Civil  Procedure  Code,  and 
was  therefore  final. 

Held,  that,  whether  or  not  the  decree  in  the  present  case  fell  under 
the  said  section,  the  procedure  of  the  District  Judge  was  snflBciently 
tainted  with  material  irregularities  to  justify  interference  under  Sec- 
tion 622  of  the  Code. 

Semhle :  Under  the  circumstances  of  the  case  an  appeal  was  com- 
petent. 

Seld,  that  the  material  irregularities  committed  by  the  District 
Judge  were  (i)  in  stating  that  his  decree  was  based  on  the  pleadings 
when  in  fact  the  said  decree  was  not  made  with  reference  to  any 
material  allegation  of  fact  or  proposition  of  law  relating  to  the  sub- 
ject-matter of  the  suit  made  or  affirmed  by  one  side  and  admitted  by 
^  the  other;  (it)  even  assuming  that  the  Court  had  power  to  pass  such 
a  decree,  in  not  enquiring,  as  it  was  bound  to  do,  into  the  objections  of 
defendant,  whose  pleaders  should  have  been  asked  whether  repudiation 
meant  that  the  original  offer  had  not  been  made  with  authority  or 
merely  that  it  was  withdrawn  and  the  acceptance  too  late  ;  (Hi)  in  not 
making  any  inquiry  as  to  whether  defendant's  pleader  had  express 
authority  to  make  the  offer  of  the  15th  October;  (iv)  in  assuming  that 
the  said  offer  was  still  binding  on  the  24th  October,  and  in  proceeding 
to  pass  a  decree  in  accordance  with  its  terms  without  further  inquiry. 

Eeld,  therefore,  that  the  decrees  of  the  lower  Courts  must  be  set 
aside. 

A  pleader  has  not  power  without  express  authority  from  his  client 
to  bind  him  by  a  compromise         ...  ...  ...       '  ...         ...  ...         50 

Civil  Procedure  Code,  1882,  Sections  520,  521,  522,  52.3,  5'25.— Civil  Frocedicre 
Code,  1882,  Sections  520,  521,522,523,525,  622.- Power  of  Com t  to 
inquire  into  objection  denying  validity  of  a  reference  to  arbitration — Revi- 
sion—Practice. 

Held,  by  the  Full  Bench,  that  it  is  not  competent  to  a  Court,  upon 
an  application,  under  Section  525  of  the  Civil  Procedure  Code,  to  file 
an  award,  to  inquire  into  and  decide  objections  other  than  those  speci- 
fied in  Sections  520  and  521  of  the  Code. 

Jtis  not  the  invariable,  though  it  is  the  usual,  practice  for  a  High 
Court  to  refuse  to  interfere,  under  Section  622  of  the  Code,  when  the 
party  professing  to  be  injured  has  another  remedy  open  to  him. 

No.  134,  Pmijab  Record,  1888,  and  No,  49,  Ptmjab  Record,  1893, 
overruled       ...         ...         ...        21 

„  „  „         ,,         Section  562.— Oaths  Act,  1S73,  Sectio7i  \1— Evidence 

given  by  person  on  oath,  effect  of,  as  regards  person  offering   to  be   bound 
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thereby— Civil  Procedure  Code,  1882,  Section  662. — Under  Section  11  of 
the  Oaths  Act,  1873,  the  evidence  given  by  a  person  on  oath  is,  as 
regards  the  party  who  offered  to  be  bound  thereby,  conclusive  proof 
merely  of  the  matter  stated  and  of  nothing  further. 

Where,  therefore,  in  a  suit  by  plaintiff  for  Rs.  550  profits  lost  by 
plaintiff  through  the  default  of  N.  C.  and  another,  defendants,  to  deliver 
gram  during  one  montli  at  contract  rate,  and  for  Rs.  80  earnest-money 
paid  to  N.  C.,  it  appeared  that  one  D.  D.,  defendant,  who  made  the 
contract  as  a  broker  and  was  alleged  to  have  been  a  surety  for  its  due 
performance,  challenged  N.  C.  to  the  oath,  saying  that  if  N.  C.  would 
swear  that  he  (N.  C.)  had  not  received  the  earnest-money,  he  himself 
would  be  responsible  for  the  plaintiff's  claim,  and  the  said  N.  C.  there- 
upon swore  that  he  had  not  received  the  said  earnest-money, /leZJ,  that 
such  statement,  on  oath,  merely  conclrlded  the  question  whether  N.  C. 
had  or  had  not  received  such  earnest-money. 

Held,  therefore,  that  the  first  Court  had  erred  in  regarding  the  oath 
so  taken  as  per  se  sufficient  ground  for  decreeing  the  suit  as  against 
D.  D.  and  dismissing  it  as  against  the  other  defendants. 

Eeld,  further,  that  inasmuch  as  the  first  Court  had  decreed  the  suit 
merely  on  the  oath  taken,  and  had  not  decided  any  of  the  five  issues 
which  it  had  fran::ed,  the  lower  Appellate  Court  had  rightly  remanded 
the  case  under  Section  562  of  the  Civil  Procedure  Code  ...         ...         45 

Civil  Procedure  Code,  1882,  Section  562. — Order  of  remn^id  tender  Section  562, 
Civil  Procedure  Code,  1882 — Erroneous  order — Powers  and  duties  of  Chief 
Court  when  hearing  appeal  from  such  order. 

3eld,  that  when  a  certain  fact  is  the  basis  of  a  suit  and  there  is  no 
suggestion  that  the  inquiry  into  that  fact  by  the  first  Court  has  been 
insufficient  or  imperfect,  and  the  lower  Appellate  Court,  differing 
from  the  Court  of  fii-st  instance  as  to  the  existence  of  that  fact,  has 
remanded  the  suit  under  Section  562  of  the  Code  of  Civil  Procedure 
the  Chief  ('ourt,  when  hearing  an  appeal  from  the  order  of  remand  is 
entitled,  when  it  finds  that  the  order  of  remand  should  not  have  been 
made  under  that  section,  to  itself  consider  and  decide  upon  the  truth 
of  such  fact,  and  is  not  bound  to  return  the  appeal  to  the  lower  Appel- 
late Court  for  decision  thereon      ...  ,.^ 


,,  ,,         „  Section  562. — sAppeal  and  cross-objections — Power  of 

appellant  to  defeat  cross  objections  by  withdrawing  from  appeal — Case  re- 
manded to  lower  Appellate  (Jourt  under  Section  562,  Oivil  Procedure  Code 
—  Default  of  appellant — Proper  order  for  lower  Appellate  Court  to  pass. — 
The  first  Court  having  decreed  plaintiff's  suit  for  pre-emption  at  Rs.  492, 
plaintiff  appealed  to  the  Divisional  Court  as  to  the  price,  and  defendant 
cross-objected  that  plaintiff's  suit  had  not  been  filed  by  a  duly  qualified 
agent.  The  Divisional  Court  dismissed  the  suit  on  the  latter  ground, 
whereupon  plaintiff  appealed  to  the  Chief  Court,  winch  remanded  the 
case  to  the  lower  Appellate  Court,  under  Section  562  of  the  Civil 
Procedure  Code,  for  decision  as  to  whether  plaintiff's  alleged  agent  had 
been  duly  authorised  to  institute  the  suit,  and  for  disposal  of  the 
appeal  if  the  suit  were  found  to  be  within  limitation.  At  the  date 
fixed  for  hearing  on  the  remand,  plaintiff  failed  to  appear,  whereupon 
thg  lower  Appellate  Court  passed  au  order  to  the  effect  that  the  appeal 
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must  be  dismissed  for  plaintiffs'  default,  and  that,  therefore,  defendant's 
cross-objection  failed,  and  could  not  be  entertained. 

Held,  that  inasmnch  as  the  case  had   been  remanded  by  the  Chief 
Court  merely  in  order  to  give  plaintiff  an  opportunity  of  proving  that 
his  alleged  agent  was  daly   authorized  to  institute   the  suit,  the  lower 
Appellate   Court  should    have   held,  on  plaintiff's    default,   that    the 
previous  order  of  the  Divisional  Court  stood. 

Held,  further,  that  when  once  an  appeal  has  come  to  a  hearing,  the 
Courtis  seised  of  the  appeal,  and  an  appellant  cannot  in  such  a  case 
defeat  a  cross-objection  by  withdrawing  from  the  appeal         ...         ...         86 

Civil  Procedure  Code,  1882,  Section  582.  See  Section  588  (6),  infra. 

,,  „         „         Section  588  (6).— Appeal  from  order  of  Appellate  Gotirt 

returning  plaint  for  amendment  or  for  presentation  to  proper  Court — Civil 
trocedure  Code,  1882,  Section  53,  582,  588  (6). 

Held,  following  /.  L.  R.,  Ill  All,  456,  that  an  order  of  an  Appellate 
Court  returning  a  plaint  for  amendment  or  for  presentation  to  the 
pi'oper  Court  is  not  appealable  under  Section  588  (6)  of  the  Civil 
Piocedure  Code,  that  clause  being  applicable  only  to  orders  passed  by 
Courts  of  first  instance         ...  ...  ...  ...  ...  ...  ...         15 

„  „         „         Section  591. — Guardian  and  Wards  Act,  1890,  Sectim 

12  (8)  (fc),  47 — Prelimrnary  order  as  to  custody  of  property — Revision^ 
Civil  Prnredure  Code.  1882,  Section  5'd\. — At  the  hearing  of  an  apjjli- 
cation,  unHer  Act  VIII  of  1890,  for  the  custody  of  the  person  and 
])roperty  of  a  minor  at  the  time  living  with  his  step-mother,  the  Court 
by  an  interlocutory  order  issued  a  commission  to  a  certain  Munsif 
to  make  a  list  of  the  property  of  the  minor  and  to  lodge  it  in  Court 
for  safe  custody,  care  being  taken  that  the  step-mother  was  given  the 
necessary  utensils,  clothes,  &c.,  for  her  support  and  maintenance. 
The  step-mother  applied  to  the  Chief  Court  on  the  Revision  Side  to  set 
aside  the  order,  but  it  was  objected  on  behalf  of  the  respondent  that, 
inasmuch  as  an  appeal  from  the  final  order  of  the  lower  Court  in  this 
case  lay  to  the  Cliief  Court,  the  order  in  question  was  not  open 
to  revision.  On  behalf  of  petitioner  it  was  contended  that,  the  prop- 
erty affected  being  in  her  possession,  no  order  passed  in  appeal  conld 
remedy  the  injury  caused  by  the  order,  which  was  ultra  vires  with 
reference  to  the  provisions  of  Section  12,  sub-section  (3),  clause  (6), 
of  Act  VIII  of  1890,  and,  further,  that  the  petitioner  was  not  bound 
to  appeal  against  an  order  appointing  the  respondent  guardian,  while, 
in  the  event  of  his  application  being  dismissed,  she  could  not  appeal 
against  the  order  in  question,  which  in  any  event  did  not  affect  the 
decision  of  the  case,  in  the  terras  of  Section  591  of  the  Civil  Procedure 
Code. 

Held,  that  the  order  in  question  being  passed  by  the  Court  for  the 
temporary  custody  and  protection  of  the  minor's  property,  and  the 
custody  of  the  Munsif  being  in  effect  the  custody,  of  the  Court,  did  not 
violate  the  rule  contained  in  Section  12  (3)  (6)  of  Act  VIII  of  1890, 
and  that  the  words  "  any  person  "  in  the  said  clause  could  not  be  ivXeip-, 
preted  to  include  the  words  "  the  Court." 
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The  Court  being  satisfied  that  this  was  not  a  case  in  which  the 
revisional  powers  of  the  Court  should  be  exercised,  dismissed  the  ap- 
plication       ...         .,.         ...         ...         ...         ...         ...         ...         ...         10 

Civil  Pfoccdurc  Code,  1882,  Section  622.— Sec  Civil  Procedure  Code,  1882,  Sections 
520  and  623,  Revision. 

„         „  „         „         Sect{on623.— Small  Cause  Court  Act,  1887,  Section  26 

— Second  application  for   revision   after   rejection   of  first  application—^ 
—Civil  Procedure  Code,  1882,  t^ections  622,  623  (h). 

Held,  that  there  is  nothing  in  the  Civil  Procedure  Code,  or  in  the 
Small  Cause  Courts  Act,  1887,  to  prevent  the  Court  entertaining  a 
fresh  petition  under  Section  25  of  the  latter  Act  after  dismissal  of  a 
previous  petition  under  the  same  section. 

Held,  further,  that  even  if  the  former  order  on  the  previous  petition 
could  be  held  to  be  a  bar  to  the  Court  entertaining  the  subsequent 
petition,  the  latter  could,  and  ought  to  be  treated  as  one  for  review  of 
judgment,  falling  under  clause  (6)  of  Section  623  of  the  Civil  Proced- 
ure Code,  which  is  wide  enough  to  include  unappealable  orders  of 
the  Court  hearing  the  application,  whatever  may  be  the  status  of  the 
Court. 

The  Court  has  inherent  power  to  remedy  injustice  by  a  re-considera- 
tion of  an  order  passed  by  it,  unless  precluded  by  a  rule  of  procedure 
or  practice      ...         ...         ...         ...         ...         ...         ...         ...         ...         23 

Compensation  for  improvements  by  mortgagee. — See  Mortgage,  No.  6. 

Compromise. — Appeal — Civil  Procedure  Code,  1882,  Sections  375,  622 — Offer 
m,ade  by  defendant  pendente  lite  to  iettle  case — "  Compromise^'  ~ -Decree 
based  on  plaintiff's  acceptance  of  offer — Offer  repudiated  hy  defendant  — 
Power  of  pleader  to  compro-nise  suit. — See  Civil  Procedure  Code,  ]  882, 
Section  375. 

Concealment — Fraudulent,  of  sale. — See  Limitation  Act,  1877,  Section  18. 

Confinement — Illegal. — See  Civil  Procedure  Code,  1882,  Section  336. 

Consideration. — Contract  Act,  1872,  Section  52 — Reciprocal  promises — Written 
Contract — Consideration  extraneous  to  term*  of  contract, — See  Contract 
Act,  1872,  Section  52. 

„  Promissory    Nate — Consideration — Inequitable     bai  gain —  Burden    of 

proof. — See  Fromiisnry  Note,  No.  1. 

„  Document,   construction  of — Promissory  Note   or    acknowledgment   of 

liability — Suit  based  on  document  stamped,  with  anna  stamp  —  Admissibi- 
lity of  document  in  evidence — Right  of  plaintiff  to  fall  back  on  original 
C'>nsideratio7i — Evidunce  Act,  1872,  Section  91 — Stamp  Act,  1879, 
Section  34. — See  Promissory  Note,  No.  2. 

Oonitruetion  of  Document.— Pun/ab  Courts  Act,  1884^,  Section  40— '' Questions  of 
law  involved  " — Burdin  of  proof — Construction  of  deed, — See  Burden  nf 
proof.  No.  6. 

»>  M         M  Construction  of  document — Provision  in   mortgage-de«d 

regarding  interest. Seo  Interest. 
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Construction  of  Document. — Suif  for  pre-emption — Sale  or  contract  to  sell — Construc- 
tion of  deed. — See  Pre-emption,  No.  6, 

,,  ,,  „  Construction  of  document — Promissory  note   or  acknow- 

ledgment of  liahility — Suit  based  on  document  stamped  with  anna  stamp 
— Admissibility  of  document  in  evidence — Right  of  plaintiff  to  fall  back 
upon  original  consideration.     See  Promissory  Note,  No.  2. 

,,  ,,         „  Construction  of  document — Registration  Aot,  1877,  Sec- 

tions 17,  49 — Partnership  ir  co-ownership. — See  Registration  Act,  1877, 
Section  17. 

,.  „         ,,  Construction  of  will — Bequest  to  Hindu  widow  asTaaMk — 

Presumption  as  to  nature  of  bequest. — See  Will,  No.  3. 

Contract  Act,  1872, — Section  23 — Contract  Act  1872,  Section  2ii— Immoral  con- 
tract— Suit  for  rent  for  huuse  let  to  prostitute. —  Plaintiff,  who  was  the 
owner  of  a  house  which  he  had  let  to  defendant,  a  prostitute,  in  the 
ordinary  way  of  business,  sued  for  recovery  of  the  rent.  It  appeared 
that  plaintiff  probably  knew  that  defendant  was  a  prostitute,  but  it 
was  not  shown  that  the  house  was  let  for  the  express  purpose  of  being 
used  as  a  brothel,  or  that  plaintiff  was  to  have  any  share  in,  or  receive 
rent  out  of,  defendant's  earnings  as  a  prostitute. 

Held,  that  the  agreement  was  not  immoral,  and  that  plaintiff  was 
entitled  to  recover  the  rent  due  thereunder 

,  „       „  Section  2S. — Suit  for  recovery  of  money   paid    to  agent   for 

utilawful  purpose — Suit  instituted  before  execution  of  unlaivful  object — 
Principal  and  agent  —Contract  Act,  1872,  'Section  23 — Locus  penitentioe. 
Plaintiff  sued  on  the  allegations  that  he  paid  a  sura  of  Rs.  300  to 
the  defendant,  a  friend  of  his,  to  procure  him  a  bride;  that  defendant 
had  represented  that  this  sum  was  to  be  paid  to  the  bride's  father  in 
advance,  and  the  betrothal  performed  on  the  9th  Nauratra ;  that  no 
betrothal  had  taken  place,  and  that  defendant  on  being  asked  to  refund 
had  denied  the  receipt  of  the  money.  Defendant  denied  the  trans- 
action altogether.  The  first  Court  found  that  plaintiff's  allegations 
were  proved,  and  that  he  was  entitled  to  recover,  but  the  Divisional 
Judge,  on  appeal,  held  that  the  defendant  had  undertaken  to  act  as  a 
mere  procurer,  that  the  contract  was  opposed  to  morality  and  public 
policy  and,  following  No.  116,  Punjab  Record,  1880,  dismissed  the 
suit  without  going  info  the  facts.  Plaintiff  appealed  to  the  Chief 
Court. 

Held,  that  inasmuch  as,  upon  the  true  construction  of  the  transaction, 
defendant  was  merely  a  go-between  or  agent  of  the  plaintiff  for  pay- 
ing the  money  to  the  bride's  father,  the  property  in  the  money  did  not 
pass  to  the  defendant,  but  remained  with  the  plaintiff  so  long  as  it 
continued  in  defendant's  hands,  or  until  it  was  paid  over  to  the  father 
of  the  intended  bride. 

Held,  therefore,  that  the  suit  was  maintainable. 

A  person  who  pays  money  to  his  agent,  whether  on  the  agent's 
representation  or  of  his  own  motion,  for  an  unlawful  purpose  is  en- 
titled to  a  locus  penitentioe,  and  can   call  back  his   money  at  any  time 
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before  the  purpose  is  executed,  nor  in  such  a  case  can  the  agent, 
merely  because  he  was  entrusted  with  an  unlawful  commission,  re- 
pudiate his  liability  to  refund  and  appropriate  the  money  to  his  own 
use. 

7.  L.  B.,  XXlll  Gale,  962;  I.  L.  R.,  XVIIJ,  Mad.,  388 ;  No.  106, 
Punjab  Record,  1S19 ;  No.  50,  Punjab  Eecord,  1 880  ;  No.  116,  Punjab 
Record,  1880;  No.  128,  Punjab  Record,  1889;  Taylor  v.  Bowers  (L.  fi. 
/.,  Q.  B.  D.,  291)  and  Kearley  v.  Thomson  (L.  B.,  XXIV,  Q.  B.  D.,74>7), 
referred  to        .„  ...  ...  ...  ...  ...  ...  ...         ...       63 

Contract  Act,  \S72.  Seoiion  SO.  — Provincial  Small  Oause  Court  Act,  1887,  Sec- 
tion 25 — Revision — Wagering  transaclinn—  Written  contract — Admissibili- 
ty of  evidence  to  prove  that  contract  was  void  under  Section  30  of  the 
Contract  Act — Evidence  Act,  1872,  Section  92. — See  Revision,  No,  6. 

„  „  „         Section   52. — Contract  Act,    1872,    Section  52 — Reciprocal 

promises — Written  contract — Extraneous  conaideration.  Plaintiff  had  a 
money  decree  against  one  L.  S.,  Jagt'rdar  of  Majra,  and  had 
possession  of  the  village,  the  revenue  being  then  payable  in  kind, 
by  virtue  of  a  pa^ia  from  the  said  L.  S.  On  the  30th  May  1891, 
the  latter  granted  a  lease  of  his  fagir  rights  for  twenty  years  to  his 
son,  R.  D.,  and  the  defendant,  T.  S.,  in  equal  shares,  stipulating  to 
receive  Rs.  500  a  year  from  them,  and  they,  in  their  turn,  undertak- 
ing to  pay  Rs.  225  annually  on  account  of  cesses  and  the  nazrana  due 
to  Government  from  the  jagirdar  into  the  tahsil.  Of  the  balance 
Rs.  275,  one-half  was  to  be  paid  by  the  lessor  to  R.  D.,  and  out  of  the 
other  half  the  defendant,  T.  S.,  was  to  pay  Rs.  100  annually  to  the 
plaintiff  in  liquidation  of  his  decree  against  the  lessor,  and  Rs.  37-8-0 
to  the  lessor  himself.  On  the  31st  May  1891,  T.  S.  executed  the  bond, 
now  sued  upon,  in  favour  of  plaintiff,  whereby  be  agreed  to  pay  the 
amount  of  the  plaintiff's  decree,  which  was  fixed  at  Rs.  1,400  in 
yearly  instalments  of  Rs.  100  each,  payable  before  Jeth  each  Sambat 
year  from  1948.  In  case  of  default,  the  whole  amount  due  at  the 
time  was  to  be  realizable  at  once.  On  the  said  date  plaintiff  wrote  a 
document  (called  a  receipt)  in  favour  of  T.  S.  and  R.  I).,  by  which 
he  declared  that  he  had  given  up  possession  of  the  village  which  he 
had  been  holding  under  the  jagirdar's  paita,  and  stipulated  that  he  would 
pay  the  revenue  due  on  account  of  the  lands  held  by  him,  as  owner  or 
mortgagee,  to  them.  Plaintiff  having  sued  to  recover  Rs.  1,250 
on  the  bond  upon  the  allegation  that  T.  S.  had  paid  him  Rs.  150 
only  of  the  stipulated  instalments,  and  had  failed  to  pay  the  rest,  T.  S. 
pleaded  that  the  consideration  for  the  bond,  viz.,  tha  lease  of  his  jagir 
by  L.  S.,  had  failed  as  it  was  incapable  of  enforcement,  and  that  plaint- 
iff by  his  own  conduct,  in  paying  the  jagir  dues  to  L.  S.  contrary  to 
his  agreement,  was  precluded  from  suing  on  the  bond.  It  was  proved 
that  plaintiff  had  paid  the  revenue  of  his  lands  direct  to  L.  S.  since 
Rabi  1892,  and  not  to  the  lessees  as  agreed  upon,  and  that  T.  S,  had 
realized  batai  for  Kharif  1891.  The  first  Court  accepted  T.  S.'s  plea 
and  diHraissed  the  claim  so  far  as  it  was  based  on  the  bond,  but  the 
Divisional  Judge,  on  appeal,  decreed  ])laintiff's  suit  in  full  on  the 
ground  that  the  bond  was  an  independent  contract,  the  consideration 
being  the  release  of  L.  S.  from  his  liability  under  the  decree.  T.  S. 
appealed  to  the  Chief  Court. 
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Held,  upon  the  facts  as  above  stated,  that  the  contract  between  plaint- 
iff and  T,  S.  was  contained  in  the  bond  and  the  so-called  receipt  read 
together,  and  not  in  the  bond  alone,  and  that  plaintiff's  failure  to  pay 
thejagfr  dues  to  T.  S.  and  R.  D.,  as  he  had  agreed  to  do,  was  a 
sufficient  ground  for  T.  S.  avoiding  his  contract  as  contained  in  the 
bond. 

The  consideration  for  a  contract  is  extraneous  to  its  terms,  and  there 
is  no  legal  objection  to  proof  being  given  that  the  recital  of  the  con- 
sideration in  a  written  contract  is  incomplete  or  is  in  reality  something 
different         17 

ontract  Act,  1872. — Sections  60,  61. — See  Partnership,  No.  '2. 

,,         „        Section  217. — See  Partnership,    No.   2. 

„        „        Section    262. — See   Partnership,   No.    2. 

9ntradictory    Findings — Material  irregularity. — See  Burden  of  proof,  No.  6. 

•ownership  or  Partnership. — See  Partnership,  No.  1. 

o-sharers — Sale   of  share   in  residential  house    by    one  cf    several. — See    Civil 
Procedure  Code,  1882,  Section  268. 

Cross  Objections.— See  Appeal  in    Civil  Cases,  No.  9. 

Cttstody  of  minor's  person    or   property.— See  Guardian  and    Wards  Act,    1890, 
Section         Minor,  No. 

Custody  of  Wife.— See  Husband  and  Wife,  No.  2. 

Cuitom — I.  Adoption. — See   Hindu  Law — Adoption,  Nos.  1,  2. 

jj         ,,         ,,         Custom — Adoption  of  sister's  son — Muhammadan  Jats  of  Zira 
tahsil,   Ferozepore    District. 

Found,  that  defendants,  upon  whom  the  onus  rested,  had  failed  to 
prove  that  by  custom  among  Muhammadan  Jats  of  the  Zira  tahsil, 
Ferozepore  District,  the  adoption  of  a  sister's  son  is  valid  in  the 
presence,  and  without  the  consent,  of  the  adoptive  father's  agnates         ,„     1 

Custom — Adoption  of  daughter  s  son — Ghumman  Jats  of  Sial- 
iot  District— Perversion  of  next  collaterals  to  Muhammadanism.— 
According  to  the  Biwaj-i-am  of  the  Sialkot  District,  it  is  competent 
to  a  Ghumman  Jat  to  adopt  his  daughter's  son,  but  a  nephew 
has  a  prior  right  to  be  adopted.  Where,  however,  the  nephews 
had  perverted  to  Muhammadanism,  held,  that  it  lay  upon  them  to  prove 
that  they  were  entitled  to  be  adopted  in  preference  to  a  daughter's 
son,  ana  that  their  existence  rendered  the  adoption  of  such  daughter's 
son  invalid,  and  that  they  had  failed  to  prove  this. 

Found,  under  the  circumstances  of  the  case,  that  the  factum  of 
adoption  had  been  sufficiently  proved      ...         25 

Cuttom--IL  Alienation.— See  Occupancy  Bights,  Nos.  2,  3 

„  Custom — Alienation — Distinction  between  gifts  inter  vivos 

"and  wills— Onus  probandi— Pa^/mns  of  Peshawar   District.— Although 
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a  proprietor  has,  by  custom,  a  plenary  power  of  alienatiou 
inter  vivos,  it  does  not  follow  that  he  has,  by  custom,  a  power  of 
alienation  by  will,  and  the  onus  of  proving  that  he  has  the  latter 
power  rests  upon  the  party  taking  his  stand  on  the  will,  especially 
when  an  alienation  by  will  is  void  under  the  personal  law  of  the  pro- 
prietor. 

The  distinction  between   gifts   inter  vivos   and    wills   discussed  by 
Chatterji,  J.    ...  ...  ...  •••  ...  ...  ...  

Custom — II-  Alienation. — Custom— Alienation — Gift  hy  sonless  proprietor  to  iirst 
cousin  wJio  was  also  his  uterine  brother  —  Awans  of  tahsil  Khushah,  Shahpur 
District. — One  M.,  a  full  proprietor,  before  his  death  executed  a  deed 
of  gift  of  his  land  in  favour  of  his  first  cousin,  who  was  also  his 
uterine  brother,  and  put  him  in  possession.  The  parties  were  Awans 
of  mauza  Mardwal,  Khushab  tahsil,  Shahpur  District, 

Found,  that  the  said  gift  was  valid  by  custom 

jj  „  Custom — Alienation — Suit  by  remote  reversioner   in  pres- 

' ence  of  nearer  reversioner — Speculative  suit. — The  rule  that  where  a 
nearer  reversioner  is  precluded  from  suing  to  contest  an  alienation, 
or  colludes  with  the  alienor,  a  more  remote  reversioner  can  sue,  has 
no  application  to  a  purely  speculative  claim  with  only  the  remotest 
chance  of   ever   having  any  practical  effect. 

In  the  present  case  the  plaintiffs,  according  to  the  genealogical 
table,  had  only  a  very  remote  chance  of  succeeding  to  a  small  portion 
of  the  estate  in  dispute. 

Held,  that  plaintiffs  were  not  entitled  to  sue  for  a  declaration  that 
an  alienation  should  not  affect  their  reversionary  rights. 

No.  7,  Punjab  Record,  1893,  and  No.  81,  Punjab  Record,  1896, 
followed         ...         ...         ...         ... 

J,  ,,  Custom — Alienation — Escheat — B/ight  of  proprietary  body 

to  contest  alienation  hy  widow  of  childless  proprietor — Kangra  District- 
Bight  to  sue. 

Found,  that  there  is  no  custom  by  which  in  the  Kangra  District,  the 
estate  of  a  childless  proprietor  escheats  (after  the  death  of  the  widow 
of  such  proprietor)  to  the  village  community  or  the  owners  of  the  sub- 
division in  which  the  land  is  situate. 

Although  under  the  existing  revenue  system  two  ingredients  of 
^ointness  have  been  introduced  among  artificially  created  village  com- 
munities, VIZ.,  (i)  joint  right  in  the  waste  attached  to  each  village, 
and  (it)  joint  liability  for  the  revenue  assessed  on  the  village,  the 
right  of  escheat  is  not  a  necessary  consequence  of  such  jointness,  nor 
has  it  been  declared  to  bo  so  by  any  statutory  provision. 

Held,  further,  that  even  if  by  custom  tho  widow  of  a  childless  pro- 
prietor was  incompetent  to  alienate,  or  to  give  a  valid  title,  except 
for  necessity,  it  was  not  open  to  one  who  was  not  a  reversioner  to 
sue  to  set  aside  her  act,  and  that  in  such  a  case  the  plaintiff  must 
succeed  on  the  strength  of  his  own  title  and  cannot  derive  help  fi:om 
the  widow's  incapacity  to  alienate. 
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The  question  as  to  the  reversionary  rights   of  the   proprietary  body 
in  such  oases  discussed  historically  by  Chatter/i,  J. 

CustOH^r^lI,  Alienation. —  Custom — Alienation — Gift  by  widow  171  favour  of  daugliter 
married  after  death  cf  ioidow's  A.i<s?)a»,cZ  — Khanadamadi — Gnjars  of 
Gujiat — Riwaj-i-am. — In  a  case  in  which  the  parties  were  Gujars  of 
Gujrat  District, /oi/ji(Z,  that,  the  right  which  a  landowner  has  to  make  his 
daughter  and  her  issue  heirs  u\  Khanadamadi  cases  cannot  be  extended 
in  favour  of  such  landowner's  widow,  and  that  the  widow  is  not 
entitled  by  custom  to  gift  her  late  husband's  land  to  her  daughter  ... 

)i         )>  M  Custom — Alienation  hy  sonless  proprietor — Locus    standi 

of  remote  collaterals  to  ohjecl  to  ulienatwn — JJhillon  Jafs,  Lahore  Distnct. 
— The  right  of  male  agnates  to  contest  alienations  by  sonless  propri- 
etors is  founded  on  the  fundamental  principles  on  which  land  is  held 
among  agricultural  tribes  in  the  Punjab,  arid  so  far  from  there  being 
any  a  priori  presumption  against  the  locus  standi  of  male  agnates 
beyond  a  certain  degree  of  relationship  to  object  to  such  alienations, 
the  presumption  is  exactly  the  reverse. 

Held,  therefore,  in  a  case  in  which  the  parties  were  Dhillon  .Jats  of 
the  Lahore  District,  that  plaintiffs  who  were  related  to  the  alienor  in 
the  ninth  degree  were  competent  to  object  to  the  alienation  in  question. 

The  mere  facts  that  the  property  in  dispute  was  situate  in  a  large 
place  {mavza  Basin),  which  was  almost  a  town  ,  that  land  was  held 
there  by  various  tribes,  and  that  numerous  alienations  had  taken  place 
therein  (but  almost  all  subsequently  to  1893)  without  objection  by 
male  agnates,  heJd  not  to  be  per  se  sufficient  to  establish  the  right  of  a 
sonless  proprietor  to  alienate  without  necessity 

„  ,,  Guttom — Alienation — Gift     to     sisters    son  followed    by 

possession  and  mutation  of  names — "  Ancestral  property." — In  a  case  in 
■which  the  property  in  dispute  had  been  acquired  by  one  K.  jointly 
with  his  brothers,  but  had  never  been  held  by  their  father,  held,  that 
the  said  property  was  not  ancestral  property  qua  K.'s  collaterals. 

Eeld,  therefore,  that  a  gift  of  such  property,  followed  by  possession 
and  mutation  of  names,  by  K.  in  his  lifetime  to  his  sister's  son  was  not 
invalid  by  custom. 

Mutaiion  of  names  by  itself  does  not  in  every  case  constitute  a  valid 
transfer,  but  it  is  good  evidence  of  such  transfer 

„  „  Custom — Alienation — Suit     by    son    in     pri'senee     of 

his  father  to  contest  an  alienation  by  an  agnate — Locus  standi  of  plaintiff 
— Sodhi  Khatris  of  tahsil  Zira,  Ferozepore  DislritL — Jn  a  suit  by  plaintiff 
to  contest  an  alienation  by  his  father's  uncle,  it  appeared  that  plaintff's 
father  was  alive,  but  refused  to  join  in  the  suit.  The  question 
referred  to  the  Full  Bench  was  whether,  under  such  circumstances, 
plaintiff  had  any  locus  standi  to  sue. 

Eeld,  that  under  Customary  law  by  which  the  parties  were  governed, 
plaintiff  was  entitled  to  sue  to  set  aside  the  alienation  in  question,  and 
that  the  District  Judge  had  erred  in  dismissing  his  suit  on  the  ground 
that  he  had  no  locut  standi  
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Custom — III.  Lzheritance. — See  Abandnnment  of    Worldly   Affairs. 

J,  J,  „  Custom — Succession  — ICight  of   daughter  to   succeed    to 

her   father's  first  cousin — Kanets  of   Kavgra    District. 

Fo?m£Z,  that  plaintiff  had  failed   to   prove   that,  by   custom   among' 
Kanets  of  Kangra  District,  a    woman   is   entitled    to   succeed   to    the 
estate  of  her  father's  first  cousin  after  the  succession  and  subsequent 
death  of  the  latter's  widow,  to  the  exclusion  of  the  agnatic  heirs. 

Semlle :  Among  Kanets  of  the  Kangra  District,  a  daughter  is 
entitled  to  succeed  to  her  father's  estate  to  the  exclusion  of  remote 
collaterals  ■    ...         ...         ...         ...         ...         ...         ...         ... 

„         „  „  Limitation   Ad,   1877,    2nd   Schedule,    Article   93 — 

Suit  for  drclaration  that  an  alleged  7cill  teas  a  for  geiy,  and  that  testator 
hid  no  p'^wer  to  makf.  such  will — Custom — Succession  af  daughter. — On 
the  death  in  1866  of  one  M.  M.,  who  left  a  widow  and  three 
daughters,  mutation  of  names  in  respect  of  his  property  was  effected 
in  favour  of  the  widow,  who  applied  in  1877  to  have  mutation  in  re- 
spect of  three-fourths  of  the  said  property  effected  in  favour  of  the 
daughters,  in  virtue  of  a  will  purporting  to  have  been  executed  in  their 
favour  by  M.  M.  shortly  before  his  death.  This  application  was 
resisted  by  the  present  plaintiffs,  collaterals  of  M.  M.,  and  rejected  on 
the  ground  that  the  will  was  probably  a  forgery.  In  1872  and 
1887  the  widow  dealt  with  the  property  in  suit  as  her  own,  and  on 
the  second  occasion  plaintiffs  obtained  a  decree  declaring  that  her 
dealings  with  the  property  did  not  affect  their  reversionary  rights. 
In  1894-  the  daughters  sued  the  widow  for  possession  of  three-fourths 
of  the  said  estate  and  obtained  a  decree  on  a  confession  of  judgment. 
Plaintiffs,  who  were  no  parties  to  the  said  suit,  in  November  1894, 
instituted  the  present  suit  for  a  declaration  that  (i)  the  said  will  was 
a  forgery  ;  (ii)  M.  M.  had  no  power  to  make  such  a  will,  and  that  if 
genuine,  it  was  never  acted  on  and  was  inoperative ;  and  (Hi)  that  the 
decree  in  favour  of  the  daughters  was  collusive  and  inoperative 
against  their  rights  as  reversioners.  Defendants  pleaded  that  plaint- 
iff's' suit  was  barred  by  limitation  ;  that  the  will  was  genuine  ;  and 
that,  in  any  event,  the  daughters  were  entitled  to  succeed  in  preference 
to  male  collaterals  such  as  the  plaintiffs. 

Tlfld,  (i)  that  the  proceedings  in  1894  gave  rise  to  a  fresh  cause  of 
action,  and  that  the  suit  was  within  limitation;  (ii)  that  the  alleged 
will  had  not  been  proved  to  be  genuine ;  and  (uV)  that  no  special 
oufitom  had  been  proved  to  exist  among  the  parties  whereby  daughters 
were  entitled  to  succeed  in  the  presence  of  male  collaterals 

„         „  „  Custom — Succession — Ala    and    adna   maliks— Alauza 

Manabad,  tahsil  Moga,  Ferozepore  District. 

Tlehi,  that  in  ma^iza  Manabad,  tahsil  Moga,  Ferozepore  District,  an 
ala  mulik  is  merely  entitled,  as  a  taltiqdar,  to  5  per  cent,  on  the  rev- 
enue, and,  further,  that  on  the  death  of  nn  adna  malik  without  issue, 
the  latter's  estate  does  not  revert  to  the  ala  maliks,  but  to  the 
collaterals  of   the  deceased. 

Semhle:  In  the  said  villngo,  which  is  divided  into  pattis,  on  the 
death  of  an  adna  malik  his  land  would,  for  default  of  nearer  heirs, 
become  ihamilat  of  the  patti,  and  be  divided  among  the  pattidars     ,,, 
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Custom — ///.  Inheritance — Oustom. — Succession — Legitimacy — Chaddar-audazi 
marriage,  p-oof  of. — Plaintiff  claimed  to  succeed  to  part  of  the  estate  of 
one  K.,  on  the  ground  that  he  was  the  legitimate  son  of  K.  by  one 
Mussammat  R.  D.,  who,  he  alleged,  had  been  married  by  chaddar- 
andazi  to  K.  after  the  death  of  her  former  husband,  one  M.  Defend- 
ants denied  that  Mussammat  R.  D.  had  ever  been  married  to  K., 
and  that  plaintiff  was  K.'s  son,  It  appeared  that  after  the  death 
of  M.,  K.  and  Mussammat  R  .D.  lived  together,  and  were  regarded 
by  the  baradari  as  man  and  wife,  and  that  plaintiff  after  K.'s 
death  was  entered  in  the  revenue  records  as  K.'s  son.  The  parties.  ,  v 
were   residents   of  the  Garshankar  tahsil,    Hoshiarpur  District. 

Held,  that  under  the  circumstances  abovemeutioned  it  had  been 
sufficiently  proved  that  the  ceremony  of  chaddar-andazi  had  actually 
been  performed,  and  that,  therefore,  plaintiff'  was  entitled  to  succeed 
as  prayed. 

Quaere  :  Whether  in  the  said  district  the  ceremony  of  chaddar-andazi 
is  necessary  to  validate  marriage  ...         ...         ...         ...         •••         •••         13 

,  „  Custom — Succession — Eespeciive    rights     of    daughters 

and  collaterals— Sahzani    Lund    Bilochis,  Dera  Ghazi    Khan  District — 
Riwaj-i-am. 

Founds  that  defendants  had  failed  to  prove  that,  by  custom 
among  Sabzani  Lund  Bilochis  of  Dera  Ghazi  Khan  District,  daugh- 
ters are  entitled  to  succeed  in  preference  to  collaterals. 

In  such  cases  the  mere  fact  that  the  daughter  has  married  in 
the  tribe  and  is  in  actual  possession  of  the  land  gives  her  no  right 
of   succession   superior  to  that  of  the  collaterals         ...         37 

)  ,,  Custom — Succcfsion  to   childless  proprietor — Exclusion 

of  near  collaterals  by  proprietors  of  village— Village  founded  within 
boundaries  of  old  village — Right  of  collaterals  residing  i)i  latter  to  succeed 
to  land  informer — Succesi>ion  of  adopted  son  in  his  natural  family — 
Riwaj-i-am. — In  the  present  case  it  appeared  that  mxttza  Ferozabad 
had  been  founded  by  the  grandfather  of  the  two  deceased  proprietors, 
the  succession  to  whose  lands  was  in  dispute,  Avithin  the  boundaries 
of  mauza  Rania.  The  two  proprietors  having  died  childless,  the 
proprietors  of  maw aa  Ferozabad  claimed  to  exclude  the  near  collaterals 
who  lived  in  mauta  Rania,  and  based  their  claim  on  an  entry  iu 
the  Wajih-ul-arz  to  the  effect  that  on  the  death  of  a  landowner 
without  issues  his  near  collateral  should  succeed  provided  he  lived  in 
the  same  patti ;  otherwise  the  landowners  of  iha.t  patti  should  succeed. 
There  was  no  such  entry  in  the  Wajih-ul-arz  of  mauza  F'erozabad, 
but  it  was  contended  that  the  entry  in  question  applied  equally  to  that 
village   inasmuch  as  it  had  been  founded  from  the  other. 

Eeld^  that  the  said  entry  was  very  unusual  and  not  very  reasonable, 
and  should  not,  therefore,  be  extended  to  mauza  Ferozabad  so  as 
to  give  the  proprietors  of  that  village  a  preferential  right  over  the 
near  collaterals. 

S"eW,  further,  that  the  decision  of  the  Court  in  No.  64,  Punjab 
Record,   1893,  did  not  apply  to  the  present  case,   inasmuch  as  the 
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founder  of  mama  Ferozabad  did  not  go  and  acquire  land  in  a 
remote  village,  but  merely  assisted  in  founding  a  new  village  within 
the  boundaries  of  his  old  village,  and  also  because  the  collaterals, 
as  descendants  of  the  founder,  Avere  claiming  property  which,  so  far 
as  they  were  concerned,   was  ancestral  property. 

Held,  also,  as  regards  the  conflicting  claims  of  the  collaterals  inter 
se,  that  an  adopted  sou  and  his  descendants  are  entitled  to  succeed 
in  the  natural  family  of  such  adopted   son 

Cuitom — III.  I>iheritanc9. — Custom — Succession — Chundawand  or  Pagwand  rule 
— ijindhn  Jats  "f  Bagiana  Kalan,  Chunian  tahsil,  Lahore  District-— 
Burden  of  }>rcof. — In  a  case  in  which  the  parties  were  Sindhu  Jats 
of  Bagiana  Kalan,  Chunian  tohsil,  Lahore  District,  fi>tind,  that 
plaintiffs,  upon  -whom  the  onus  rested,  had  failed  to  prove  that  in 
questions  of  succession  the  parties  Avere  governed  by  the  Chundawand 
and  not  by  the  Pagwand  rule 

,j  .,  Custom — Succession — Suit  between   co-proprietors  of  vil- 

lage in  which  the  land  toas  situate  and  deceased's  near  agnates  residing  in 
another  village — Finding  in  a  previous  suit  that  one  of  the  co-pmpriefors 
was  deceased's  eoUatsrnl,  effect  of — Res  judicata — Dhillon  Jatsnf  Narain- 
garh,  Aviritsar  District. — Plaintiffs,  Avho  were  residents  of  Bhutiwala 
in  the  Ferozepore  District,  claimed  certain  land  left  in  Naraingarh, 
Amritsar  District,  by  one  Mussammat  Prerai,  widow  of  Attar  Singh, 
a  Dhillon  Jat,  on  the  ground  that  they  were  descendants  of  Bndh 
Singh,  grandfather  of  Attar  Singh,  one  plaintiff'  being  his  son  and 
the  others  grandsons  and  great-grandsons.  The  defendants  were 
Dillon  Jats  of  Naraingarh,  but  claimed  no  relationship  with  the  de- 
ceased and  belonged  to  a  different  taraf  to  that  of  Attar  Singh.  On 
the  death  of  Mcssammat  Premi,  defendants  obtained  mutation  of  names 
in  their  favour  dei^pite  the  objections  of  plaintiffs,  who  therefore 
instituted  the  present  suit.  In  the  first  Court  defendants  pleaded, 
inter  aha,  that  plaintiffs  were  not  the  agnates  of  the  deceased's  hus- 
band, and  that  being  residents  of  another  village  and  district,  and 
having  had  no  connection  with  Naraingarh  or  the  family  of  the  de- 
ceased, they  were  excluded  by  law  and  custom.  The  first  Court  drew 
issues,  in  accordance  Avith  the  pleading^s,  and  decided  them  all  in 
favour  of  plaintiffs.  Defendants  appealed  to  the  Chief  Court  on  the 
same  grounds  as  were  urged  in  the  lower  Court,  and  at  the  hearing  ifc 
Avas  also  contended  on  their  behalf  that  plaintiffs'  claim  was  barred 
by  a  judicial  decision  of  the  then  Assistant  Commissioner  of  Amritsar 
dated  25th  Auf^ust  1871,  by  which  defendants  Avere  declared  rever- 
sioners of  the  deceased  widow,  and  obtained  a  decree  setting  aside,  as 
far  as  their  interests  Avere  concerned,  a  certain  mortgage  effected  by 
her  of  part  of  the  land  left  by  her  husband.  The  ground  upon 
which  the  defendants'  contention  Avas  based  Avas  that  in  the  former 
suit  the  widow  represented  the  interests  of  the  reversioners,  and  that 
the  decision  that  one  of  the  defendants  was  her  reversioner  bound 
the  present  plaintiffs  if  they  Avere  the  persons  by  agaatic  descent 
entitled  to  succeed  to  the  estate  left  by  her. 

Eeld,  ovcrruliDg  the  said  contention,  that  the  finding  in  the  former 
case  was  merely  to  the  effect  that  the  defendant  in  question  was 
a  collateral  of  the  widow,  and  aH  such  was   competent  to  contest  the 
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No. 
widow's  mortgage,  and  that   the   said    Snding  in  no   way   precluded 
plaintiff  from  proving  that  they    were  nearer  collaterals   and  had   a 
preferential  claim  to  succeed  to  the  property. 

Found,  upon  the  evidence  that  plaintiffs  were  nearer  collaterals  than 
the  defendants. 

Eeld,  therefore,  that  the  plaintiffs'  relationships  being  established, 
they  were  the  warisan  ek  jaddi  of  the  deceased  widow's  husband,  and 
their  common  ancestor  had  been  in  possession  of  the  land  in  suit, 
and  that  in  such  a  case  there  was  no  authority  for  holding  that  the 
collaterals,  because  residents  in  another  village,  were  excluded  by 
the  other  proprietors,  in  the  deceased's  village,  though  not  related 
to  him  78 

iCustom — 777,  Inheritance.— Custom — Succession — Issue  of  woman  wlmm  a  man 
could  not  legally  marry,  hut  treated  hy  him  as  his  wife — Varaich  Hindu 
Jats  of  tahsil  Oujranwala — Riwaj-i-am. 

Found,  that  no  custom  had  been  proved  amongst  Varaich  Hindu 
Jats  of  Gujranwala  tahsil  whereby,  when  a  proprietor  has  through- 
out his  life  lived  with  a  woman  whom  he  could  not  legally  marry 
and  has  treated  her  as  his  wife  and  his  sons  by  her  as  ordinary  sons, 
such  sons  succeed  to  his  estate  on  his  death       ...  ...  ...  ...         87 

Custom — IV.     Marriage. — See  Custom — III.     Inheritance,  No.  4. 

Custom — V.     Pre-emfttion.—  See  Pre-emption. 

D. 

"Dakhil  KAary."— See  Custom— TL     Alienation,  No.  7. 

Damages.  ^Monthly  tenant  wrongfully  holding  over — Damages, — See  Landlord 
and  Tenant,  No.  2, 

Death  of  Plaintiffs— Fendenie  lite. — See  Civil  Procedure  Code,  1882,  Section  365, 
a7id  Pre-emption,  No,  12. 

Declaratory  Decree — Speculative  suit. — See  Specific  Relief  Act,  1877,  Section  12. 

Decree.— Civil  Procedure  Code,  18S2,  SecH<m  108— Money  paid  into  Court- 
Ex-parte  decree  tipheld — Application  by  decree-holder  for  payment  of 
df-posit— Limitation  Act,  1877,  Act,  112— Execution  of  decree. — See  Civil 
Procedure  Code,  1882,  Section  108. 

„  Civil  Proeedute  Code,  1882,  Section  136 — "  Decree" — AppeahSee  Civil 
Procedure  Code,  1882,  Section  136. 

„  Civil  Procdure  Code,  1882,  Section  230 — Execution  of  decree — Limitation 
Act,  1877,  Ariicle  179  (iv).—See  Civil  Procedure  Code,  1882,  Section 
230. 

,,  Application  for  execution  of  ivhole  decree  hy  one  of  several  joint  decree- 
holders — Dismissal  of  application — Appeal. — See  Civil  Procedure  Code, 
1882,  Section  231. 

„  Decree  for  pre-emption — Civil  Procedure  Code,  1882,  Section24i4< — Question 
ivhether  decree-holder  has  paid  money  into  Court  vjithin  time. — See  Civil 
Procedure  Code,  1882,  Section  244. 
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Decree. — Validity  of  attarhment  in  erecution  of  decree. — Civil  Procedure  Code,  1882, 
Sections  274,  276.— See  Civil  Procedtire  Code,  1882,  Section  27-i. 

„  Arrest  and  imprisonment  in  erecution  of  decree — Subsequent  application 
stating  judgment-debtor  s  intention  to  apply  to  be  declared  insolvent — Re- 
jection of  npplication — Illegal  confinement — Duress. — See  Civil  Procedure 
Code,  1882,   Section  336. 

„  Decree  in  favour  of  a  plaintiff  tolio  loas  dead  at  the  time- — See  Civil 
Procedure  Code,  1882,  Section  365. 

„  Pre-emption — Decree  directing  money  to  be  paid  into  Court  by  certain  date, 
but  not  stating  consequences  of  non-compliance— Execution  of  decree — 
Limitation  Act,  1877,  Article  119.— See  Limitation  Act,l877,2nd  Sched- 
tde,  Article  179,  No.  3. 

„  Declaratory  decree — Speculative  suit-See  Specific  Belief  Act,  1 877,  Section 
42. 

Dedication  of  road  to  Public. — Easement — Right  oftvay — Public  or  private  road— 
'^  Question  of  law  " — Limitation  Act,  1877,  tSection  26  —  User  <f  mad  by 
public  for  less  than  20  years — Presumption  as  to  dedication — English  laio 
— See  Easement. 

Diluvion  and  A  lluvion. — See  Alluvion. 

District  Judge. — Punjab  Courts  Act,  1884,  SGCtions  26,  75 — '•^ Business"  and  "func' 
tions  "  of  District  Cotirt — Poiver  of  District  Judge  to  assign  function  of 
trying  a  case  to  Additional  District  Court — Case  in  excess  of  pecuniary 
limits  of  latter  Court's  jurisdiction. — Section  75  of  the  Punjab  Conrts 
Act  must  be  construed  in  consonance  with  Section  26  of  the  Act, 
and  it  is  therefore  not  competent  to  a  District  Judge  by  any  act  of  his 
under  sub-section  (2)  of  Section  75  to  extend  the  powers  conferred 
on  Judicial  Officers  by  the  Local  Government  under  Section  26. 

The  "  business  in  the  Court  of  the  District  Judge  "  spoken  of  in  Sec- 
tion 75  (1)  of  the  Act  means  business  it  has  to  dispose  of  as  the  Dis- 
trict Court,  and  the  "  function  "  mentioned  in  sub-section  (2)  of  the 
said  section  are  functions  proper  to  such  Court,  and  must  be  such  as  a 
Sub-Judge  of  the  highest  class  is  unable  to  discharge,  and  do  not  mean 
the  mere  trial  of  civil  suits  of  the  value  of  over  Rs.  5,000 

Districts — Immovable    Property  situate  in  different,  sidt  for. — See  Cause  of  Action. 

Document,  construction  of. — See  References  under  Construction  of  Documents. 

Documents,  order  to  produce. — See  Civil  Prooedure  Code,  1882,  Section  130- 

DuresBt — Civil  Procedure  Code,  1882,  Sections  336,  337  A — Arrest  and  imprisonment 
in  exectdion  of  decree — Subsequent  application  stating  judgment-debtor's 
intention  to  apvly  to  be  declared  on  insolvent — Rejection  of  application — 
Illegal  confinement — Duress. — See  Civil  Procedure  Code,  1882,  Section  336. 

E. 

basement.— 'Easement — "Right  of  way — Public  or  private  road — "  Question  of 
law" — Limitation  ilc^,  1877,  Section  ^Q-^User  of  road  by  public  for  less 
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than  20  years — Presumption  as  to  dedication — English  law- — The  prin- 
ciples of  the  English  Jaw  regarding  the  presumed  dedication  of  a 
road  to  the  public  arising  from  user  of  such  road  by  the  public, 
being  founded  on  reason  and  common  sense  and  conducive  to  public 
convenience,  are  applicable  to  India. 

Held,  therefore,  that  the  user  of  a  road  by  the  public,  openly 
and  as  of  right,  is  sufficient,  apart  from  the  law  laid  down  in  the 
Limitation  Act,  1877,  Section  26,  to  raise  a  presumption  of  its  ded- 
ication to  their  use,  though  such  presumption  might  be  rebutted 
by  evidence  of  the  owner's  intention  that  the  public  should  only 
have  a  permissive  user. 

In  the  present  case  the  evidence  clearly  showed  that  the  road 
in  dispute  had  been  used  as  a  public  road  for  at  least  10  years 
prior  to  suit,  but  the  Divisional  Judge,  treating  the  case  as  one 
of  prescription,  found  in  favour  of  defendants,  because  20  years 
had  not  elapsed  since  the  road  was  opened  (Section  26  of  the 
Limitation  Act,    1877). 

Eeld,  under  the  circumstances  as  above  set  forth,  that  there  was  a 
presumption  that  the  road  had  been  dedicated  to  the  use  of  the 
public,  and  found,  upon  the  evidence  and  facts  of  the  case,  that 
defendants   had  failed  to  rebut   such   presumption. 

The  right  of  the  public  to  pass  over  a  public  road  is  not  in  the 
nature  of  an  easement  properly  so  called,  nor  is  it  acquired  by 
prescription  under  Section  26  of  the  Jjimitation  Act,  1877. 

A  preliminary  objection  on  behalf  of  the  defendants  that  there  was 
no  ground  for  admitting  a  further  appeal  in  the  case  as  there  was 
no  "  question  of  law"  involved,  overruled  on  the  grounds  that  the 
questions  (a)  whether  plaintiff  had  not  acquired  a  right  of  way 
over  the  road  in  dispute  either  by  long  user  or  grant ;  (&)  whether 
the  road  came  under  the  category  of  a  public  or  a  private  road, 
involved  consideration  of  points  of  law,  and  were  not  simple  questions 
of  fact. 

Held,  further,  that  the  Divisional  Judge's  error  in  law  in  decid- 
ing the  point  under  Section  26  of  the  Limitation  Act  was  of 
itself  a  sufficient  ground  for  admitting  a  further  appeal,  though  it 
was  not  the  ground  on  which  the  appeal  was  admitted  by  the  Judge 
in  Chambers         ...         ...         ...         ...         ...         ...         ...         ,„         ,,,  62 

Ejectment. — Landlord  and  tenant. — Suit  for  possession  hy  tenant  u-Jw  hod  been 
ejected — Suit  instituted  more  than  one  year  after  ejectment-  Jurisdiction 
of  Civil  Court— Punjab  Tenancy  Act,  1887,  Sections  50,  77  (3)  (9).— See 
Landlord  and  Tenant,  No.  3. 

Escheat, — Cvstnm. — Alienation — Ef cheat — liight  of  proprietary  Icdy  to  contest 
alienation  by  ividoio  of  childless  piopyrietor — liight  to  sue — Eangra  Dis- 
trict.— See  Custom— 11.     Alienation,   No.  6. 

Estoppel.  —  Suit  for  possession  on  ground  that  a  certain  sale  was  invalid  as  against 
plaintif — Plea  by  defendant  that  plaintiffs  acquiesced  in  sale — Acqtii- 
escence — Estoppel. — See  Acqtiiescence. 
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Estoppel. — Mortgage  hy  tvidoic — Decree  of  foreclosure  against  widow — Begulation 
XVll  of  1806 — liegularity  of  pi oceedings,  presumption  as  to — Suit  hy 
reversioners  for  recovery  of  land  after  death  of  icidotv  ^Limitation  Aci, 
1877,  2,nd  Schedule,  Article  141 — Res  judicata — Estoppel. — See  Limita- 
tion Act,  1877,   2nd  Schedide,  Article  141. 

„  Documeoit,  construction   of — Begistration  Act,  'i'&ll.    Sections    17,  49 — 

Partnership   or  co-oiunership — Abandonment-- Estoppel — Limitation   Act, 
1877,   Articles  14:2,,   \4<4:.~&ee  Registration  Act,    lUl 7,  Section  17. 

Evidence. — Mortgage-deed  relating  to  immovable  povperty  compulsorily  registrable, 
but  registered  imcrong  tiegistty  Office — Admissibility  of  deed  in  evidence 
— Fraud. — See  Registration  Act,  1877,    Section  49. 

Evidence  Act,  1872. —  Section  91. — Document,  construction  of — Promissory  note 
or  acknowledgment  of  liability — Suit  based  on  document  stamped  with 
anna  stamp — Admissibility  of  document  in  evidence — Right  of  plai^itifftt 
full  back  on  original  consideration  Evidence  Act,  1872,  Section  91  — 
Stamp  Act,  1879,  Section  34. — Plaintiff  in  thi.s  plaint  alleged  that 
•'  on  the  17th  June  1897  defendant  raised  Rs.  500,  cash,  at  Lahore, 
"  and  wrote  the  promissory  note.  He  agreed  to  repay  the  money  by 
"monthly  instalments  of  Rs.  100,  and  further  agreed  to  pajr  Re.  1 
"  per  cent,  per  mensem  as  interest,"  that  demand  for  payment  had 
been  made,  and  that  the  cause  of  action  arose  on  the  expiry  of  the 
period  for  the  payment  of  eaoh  instalment,  the  suit  being  filed  on  the 
14th  October  1897  for  three  instalments  and  interest  as  above  stated. 
The  document  referred  to  had  affixed  to  it  an  anna  stamp,  and  was 
in  the  following  terms  : — "  Received  from  Mr.  E.  G.,  Superintendent, 
Punjab  Dairy,  the  sum  of  Rs.  500  only,  as  advance,  repayable  by 
instalments  of  one  hundred  per  month,  and  to  bear  interest  at  Ra. 
12  per  cent. — 17th  June  1897."     It  Avas  signed  by  the  defendant. 

The  first  Court  dismissed  the  suit  on  the  ground  that  the  document 
upon  which  it  was  based  was  a  promissory  note,  payable  otherwise 
than  on  demand,  and,  being  insufficiently  stamped  as  such,  could  not, 
nrider  Section  .34  of  the  Stamp  Act,  1879,  be  admitted  in  evidence  for 
any  purpose,  even  on  payment  of  a  penalty,  in  a  civil  suit.  Plaintiff 
applied  for  revision  of  this  order,  and  it  was  contended  on  his  behalf 
that  the  document  bore  a  dual  character,  as  a  promissory  note  and  as 
an  admission  of  liability,  and  was  admissible  in  evidence  as  an  acknow- 
ledgment. It  was  further  contended  that  the  Rs.  500  -were  made  up 
of  advances  for  milk  made  at  various  times,  and  that  plaintiff  was  in 
any  event  entitled  to  fall  back  upon  the  original  consideration  of  the 
contract. 

Held,  that  the  document  upon  which  plaintiff  based  his  suit  was  a 
promissory  note,  payable  otherwise  than  on  demand,  and,  being  in- 
sufficiently stamped  as  such,  could  not,  under  Section  .34  of  the  Stamp 
Act,  be  received  in  evidence  or  acted  upon  in  a  civil  suit. 

Yield,  further,  that  plaintiff  was  not  entitled  to  aver  against  his 
plaint,  or  to  amend  his  plaint  in  such  a  manner  as  to  sue  on  the 
original  consideration. 

Held,  also,  that  from  the  frame  of  the  suit  it  was  clear  that  the 
document  sued  on  embodied  the  contract  between  plaintiff  and  defend- 
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ant,  and  was  the  contract  out  of  which  defendant's  liability  arose,  and 
that  under  Section  91  of  the  Evidence  Act  the  document  was  the  best 
evidence  of  the  contract,  and  no  other  evidence  of  the  terms  thereof 
could  be  given  ...  ...  ...  ...  ...  ...         ...  ...         92 

Evidence  Act,  1872, — Section  92. — Provincial  Small  Cause  Court  Act,  1887,  Section 
25 — Revision — Wagering  transaction — Written  contract — Admissibility  of 
evidence  to  prove  that  contract  was  void  under  Section  30  of  the  Contract 
Act — Evidence  Act,  1872,  Section  92. — The  Judge  of  the  Small  Cause 
(^ourt  dismissed  plaintiffs'  suit  on  the  ground  that  the  evidence  proved 
that  the  written  agreement  sued  upon,  which  purported  to  be  one  for 
sale  of  silver,  was  not  a  hond  fide  transaction,  no  actual  interchange  of 
silver  being  contemplated,  but  merely  an  adjustment  of  profit  and  loss 
with  reference  to  a  difference  in  the  market  rates.  Plaintiffs  applied 
to  the  Chief  Court  for  revision  of  the  order  of  dismissal  on  the  ground, 
(1)  that  there  was  no  evidence  to  show  that  delivery  of  silver  was  not 
intended,  and  (2)  that  oral  evidence  was  inadmissible  to  contradict 
the  terms  of  the  written  agreement  according  to  which  silver  was 
to  be  delivered. 

B-eld,  that  as  there  was  evidence  on  which  the  Judge  of  the  Small 
Cause  Court  might  base  his  finding  that  the  transaction  was  a  wager, 
that  finding  should  not  be  disturbed  on  revision. 

Held,  further,  that  the  oral  evidence  was  admissible,  under  the  first 
proviso  to  Section  92  of  the  Evidence  Act,  for  the  purpose  of  invalidat- 
ing the  written  agreement. 

I.  L.n.,  XV n Mad.,  480,  and  /.  L.  R.,  XII  Bom.,  585,  followed  ; 
7.  L.  R.,  IX.,  Gale,  791,  not  followed        85 

Execution  of  Decree. — See  References  under  Decree. 

F. 

Faqir. — See  Abandonment  of  Wordly  A  fairs. 

Ferry, — Suit  by  Lessee  of  Government  Ferry  for  recovery  of  foils. — See  Smalt  Cause 
Court,  1887,  2nd  Schedule,  Article  13. 

Foreign  Court— Suit  based  on  void  judgment  of. — See  Limitation  Act,  1877,  Sec- 
tion 14. 

Fraud. — Mortgage-deed  relating  to  immovable  property  compulsorily  registrable,  but 
reqis'tered  in  lorong  liegistry  Office — Admissibility  of  deed  in  evidence — 
Fraud.— See  Hegi'stiation  Act,  1877,  Section  49. 

„  Fre-emption — Fraudulent  concealment  of  sale — Limitation  Act,  1877,  Sec- 
tion 18,  knowledge  of  facts,  prestimption  as  to. — In  a  suit  for  pre-emption 
it  appeared  that  the  deed  of  sale,  which  was  described  in  two  places 
in  itself  as  a  mortgage-deed,  was  dated  12th  December  1876,  and  was 
repfistered  on  the  same  date  at  the  tahsil,  three  or  four  miles  from  the 
village  in  which  the  land  in  suit  was  situate;  that  the  marginal  wit- 
nesses were  residents  of  villages  other  than  that  in  which  the  vendor 
and  vendee  resided  and  where  the  land  was  situate  ;  that  from  1876 
till  1895  the  vendee  continued  to  be  recorded,  as  before,  as  tenant  of 
the  said  land ;  that  on  the  19th  September  1894,  a  measurement  clerk 
reported  that  a  sale  had  taken  place,  and  _that  the  vendee  was  in 
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possession  ;  that,  on  the  1st  October  1895  mutation  of  names  was  effected 
in  the  vendee's  favour  by  order  of  the  Tahsildar,  and  that  the  residents 
of  the  village  in  which  the  land  was  situate,  as  a  body,  were  not  aware 
of  the  sale.  The  plaint  was  filed  in  February  1896,  concealment  of 
the  sale  being  therein  alleged,  and  the  pre-emptor,  when  examined 
before  issues  were  framed,  pleaded  fraud  by  which  he  had  been  deceiv- 
ed. The  first  Court  decreed  the  claim,  finding  that  the  fact  of  the 
sale  became  known  to  plaintiff  on  the  1st  October  1895,  and  that  there 
had  been  fraudulent  concealment  thereof,  but  the  Divisional  Judge,  on 
appeal,  dismissed  the  suit  as  barred  by  limitation,  calculating  either 
from  the  date  of  registration  or  from  the  19th  September  1894. 

Plaintiff  appealed  to  the  Chief  Court,  and  in  addition  to  the  facts 
above-mentioned,  on  which  his  allegation  of  fraudulent  concealment 
was  based,  further  urged  in  support  of  such  allegation  the  fact  that 
on  the  death  of  the  vendor  in  1881,  his  son  was  recorded  as  owner  in 
his  place. 

Eeld,  that  though  each  of  the  facts  above  set  forth,  when  taken 
alone,  might  be  merely  suspicious,  yet  when  found  to  concur,  they 
established  fraudulent  concealment  within  the  meaning  of  Section  18 
of  the  Limitation  Act.  ♦ 

Held,  further,  that,  fraudulent  concealment  having  been  established 
respondent,  upon  whom  the  onus  rested,  had  not  proved  that  the  ap- 
pellant had  knowledge  of  the  sale  more  than  one  year  before  suit, 
which  was  therefore  within  time  ... 

Fraud— ^Punjab  Land  Revenue  Act,  1887,  Section  158  (2)  {xvii),  (xvin).—Suit  to 
set  aside  award  of  arbitrators  appointed  by  Revenue  Officer  in  partition 
proceedingt — Allegation  of  fraud,  but  no  dispute  as  to  title. — Plaintiffs 
sued  to  set  aside  an  award  of  arbitrators  appointed  by  a  Revenue 
Officer,  under  Chapter  X  of  the  Punjab  Land  Revenue  Act,  1887,  in 
a  dispute  between  the  parties  about  partition  of  land.  No  question  as 
to  title  was  raised,  but  plaintiffs  sued  on  the  ground  of  fraud,  inas- 
much as  they  had  not  been  given  the  land  which  had  been  promised 
to  them. 

Held,  that  the  suit  would  not  lie,  plaintiffs'  only  course  being  to 
press  their  objections  before  the  Revenue  OflBcer,  and  thereafter  appeal 
to  the  superior  Revenue  authority 


General  Clauses  Act,  186S.— Pre-emption— Punjab  Laws  Act,  1872,  Section  9 
Rights  to  use  urater  of  perennial  stream — ^* Immovable  property  "  —Genei 
Clauses  Act,  1868,  Section  2  (5). 

field,  that  innsmuch  as  the  water  of  a  perennial  stream  comes  out 
of  land,  the  right  to  use  such  water  is  "  a  benefit  arising  out  of  land," 
and  is,  therefore,  "  immovable  property  "  within  the  meaning  of  Sec- 
tion 2  (5)  of  the  General  Clauses  Act,  1868,  so  as  to  found  a  suit  for 
pre-emption  in  respect  of  a  sale  thereof  under  Section  9  of  the  Puniab 
Laws  Act,  1872        

Oosnain  Fakirs. — See  Abandonment  of  Wordly  A  fairs. 

Qovernment  Ferry— Suit   by  Lessee  of,    for  recovery    of  tolli.—See   Small    Cause 
Court  Act,  1887,  2nd  Schedule,  Article  13. 
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irdian  and  Ward. — Res  judicata — Omission  hy  guardian  ad  litem  of  minor  to 
appeal  against  decree — Gross  negligence  on  part  of  guardian — Effect  of 
such  decree. — Where  in  a  previous  suit  a  decree  was  passed  against 
the  present  plaintiff,  who  at  the  time  was  a  minor,  and  was  duly  repre- 
sented by  his  mother  as  his  guardian  ad  litem,  held,  that  the  omission 
by  the  latter  to  appeal  on  his  behalf  from  such  decree,  notwithstand- 
ing that  there  were  excellent  grounds,  both  in  law  and  on  the 
facts,  for  an  appeal,  amounted  to  gross  negligence  on  her  part, 
and  that  under  such  circumstances  it  would  be  contrary  to  law  and 
equity  to  hold  the  plaintiff  bound  by  the  former  decree. 

The  position  of  a  guardian  ad  litem  of  a  minor  being  that  of  a 
trustee,  he  is  bound  strictly  to  act  in  the  interests  of  the  minor,  and 
he  has  not  the  liberty,  as  long  as  he  retains  his  position,  of  abandon- 
ing the  case  as  he  would  have  were  it  his  own,  unless  such  aban- 
donment is  clearly  in  the  interests  of  the  minor.  Every  case  must 
be  judged  by  its  own  facts,  and  for  the  purpose  of  finding  out  wheth- 
er such  guardian  was  guilty  of  laches  or  fraud  in  previous  pro- 
ceedings, the  Court  has  power  to  go  into  them  and  to  form  its 
own  conclusions  regarding  them  ...  ...  ..,  ...  ...  ...         ,35 

Guardian  arid  Wards  Act,  1890. — Application  to  remove  guardian  on  ground  of 
failure  to  furnith  security — Ex-parte  order  removing  guardian — Appli- 
cation to  set  aside  ex-parte  order  procedure.  —Appellant  was  duly  ap- 
pointed guardian  and  received  a  certificate,  but  the  order  of  the  Court 
appointing  him,  while  directing  him  to  file  security,  did  not  specify 
the  amount  thereof,  or  the  time  within  which  it  was  to  be  filed.  Subse- 
quently, on  an  application  by  respondent,  the  District  Judge  in  an 
ex-parte  order  directed  that  the  guardian  should  be  removed  on  the 
ground  that  he  had  not  furnished  security  within  a  reasonable  time. 
The  guardian's  application  to  have  the  ex-parte  order  set  aside  was 
rejected  on  the  ground  that  his  only  remedy  was  by  way  of  appeal 
therefrom. 


e 


Held,  that  the  District  Court  had  erred  in  holding  that  the  applica 
tion  to  have  the  ex-parte  order  set  aside  could  not  be  entertained,  th( 
provisions  of  the  Civil  Procedure  Code  as  regards  procedure  being 
applicable  to  cases  under  the  Guardian  and  Wards  Act,  unless  the 
contrary  is  expressly  declared. 

Eeld,  further,  that  the  guardian  should  not  have  been  removed 
for  failure  to  give  security,  until  a  distinct  order  had  been  passed 
fixing  the  amount  and  the  time  within  which  it  was  to  be  filed,  and 
the  guardian  had  thereafter  failed  to  comply  with  such  order 

„         „         „         ,,  Guardian  and  Wards  Act,  1890,  Sections  12  (8) 

(6),  47 — Preliminary  order  as  to  custody  of  property  — Revision  — Civil 
Procedure  Code,  1882,  Section  591. — At  the  hearing  of  an  application 
under  Act  VIII  of  1890  for  the  custody  of  the  person  and  property  of  a 
minor  at  the  time  living  with  his  step-mother,  the  Court  by  an  interlo- 
cutory order  issued  a  commission  to  a  certain  Munsif  to  make  a  list 
of  the  property  of  the  minor  and  to  lodge  it  in  Court  for  sjtfe  custody, 
care  being  taken  that  the  stepmother  was  given  the  necessary  uten- 
sils, clothes,  &c.,  for  her  support  and  maintenance.  The  step-mother 
applied  to  the  Chief  Court  on  the  revision  side  to  set   aside   the   said 
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order,  but  it  was  objected  on  behalf  of  the  respondent  that,  inasmuch 
as  an  appeal  from  the  final  order  of  the  lower  Court  in  this  case  lay  to 
the  Chief  Court,  the  order  in  question  was  not  open  to  revision.  On 
behalf  of  petitioner  it  was  contended  that,  the  property  affected 
being  in  her  possession,  no  order  passed  in  appeal  cocld  remedy 
the  injury  caused  by  the  order,  which  was  ultra  vires  with  reference 
to  the  provisions  of  Section  12,  sab-section  (8),  clause  (6),  of  Ace 
VIII  of  1890,  and,  further,  that  the  petitioner  was  not  bound  to  appeal 
against  an  order  appointing  the  respondent  guardian,  while,  in  the 
event  of  his  application  being  dismissed,  she  could  not  appeal  against 
the  order  in  question,  which  in  any  event  did  not  affect  the  decision 
of  the  case,  in  the  terms  of  Section  591  of  the  Civil  Procedure  Code. 

Held,  that  the  order  in  question  being  passed  by  the  Court  for  the 
temporary  custody  and  protection  of  the  minor's  property, 
and  the  custody  of  the  Munsif  being  in  effect  the  custody  of  the 
Court,  did  not  violate  the  rule  contained  in  Section  12  (3)  (6)  of  Act 
VIIT  of  1890,  and  that  the  words  "  any  person  "  in  the  said  clause 
could  not  be  interpreted  to  include  the  words  "  the  Court." 

The  Court  being  satisfied  that  this  was  not  a  case  in  which  the  revi- 
sional  powers  of  the  Court  should  be  exercised,  dismissed  the  applica- 
tion 

Guardian  and  Wards  Act,  1890. — Guardian  and  Wards  Act,  1890,  Sections  3,  7— 
"  Will  or  other  instrttment" — Nuncupative  will— Appointment  of  minor's 
heir  as  guardian  of  property. 

Held,  that  the  provisions  of  Section  7  of  the  Guardian  and  Wards 
Act,  1895,  do  not  apply  to  nuncupative  wills. 

Eeld,  farther,  that  inasmuch  as  a  minor's  heir  is  peculiarly  in- 
terested in  the  good  management  of  the  property  to  which  he  hopes 
to  succeed,  there  is  no  objection  to  the  appointment  of  such  a  person 
as  guardian  of  the  minor's  property  as  distinct  from  the  minor's 
person 

H. 

Hindzi  Law — Adoption. — Adoption  of  brother-in-law's  son  —Hindu  Law  or  Custom — 
Sikk  Khatris  of  Rawalpindi  —Burden  of  proof — '■^Agricultural  tribe." — 
One  K.  S.,  a  Sikh  Khatri,  of  the  Bindra  section,  having  adopted  G.  S., 
his  wife's  brother's  son,  plaintiff  sued  for  a  declaration  that  the 
adoption  was  invalid  by  custom  and  would  not  affect  his  reversionary 
rights.  It  appeared  that  the  families  of  plaintiff  and  K.  S.  had  held 
land  for  at  least  two  generations,  and  that  the  total  ancestral  land  in 
the  possession  of  K.  S.  was  about  4  gluiwios  5  kanuls.  The  lower 
Courts  decreed  plaintiff's  claim  on  the  ground  that  defendants  had 
failed  to  prove  that  the  said  adoption  was  valid  by  custom. 

Held,  that  though  the  primary  rale   of   decision    in  a   suit   of  the 

present  character  is  castom,  there  is  no   necessary    legal  presumption 

that  a  particular  custom  bearing  on  the  point  in  issue  exists,  Section  5 

of  the  Punjab  Laws  Act,  1872,  only  casting  on  the  Court    the  duty   of 

enquiring  whether  there  is  any  such  custom   binding   on    the   parties, 

imd,  if  there  is,  to  decide  the  buit  iu  accordaauo  thei'ewitb. 
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Eeld,  further,  that  under  Hindu  Law,  which  was  the  personal  law 
of  the  parties,  the  adoption  in  question  was  perfectly  valid. 

Held,  therefore,  that  plaintiff  who  was  suing  to  set  aside  an  adoption, 
which  was  valid  by  the  personal  law  of  the  parties,  on  the  ground 
that  it  was  invalid  by  custom,  must  fail  if  the  custom  upon  which  he 
relied  was  not  proved,  and  that  he  was  accordingly  bound  by  the 
rules  of  pleading  to  establish  that  custom  afl&rmatively. 

Held,  further,  that  inasmuch  as  Khatris  do  not  ordinarily  form  an 
agricultural  but  a  trading  community,  the  usages  of  agriculturists 
cannot  be  presumed  to  apply  to  them,  and  therefore  that  plaintiff 
could  not  claim  the  benefit  of  the  presumption  laid  down  by  the  Full 
Bench  in  No.  50,  Punjab  Record,  1893,  so  as  to  shift  the  burden  of 
proof  from  himself  to  defendants. 

Found,  upon  the  evidence,  that  plaintiff  had  failed  to  prove  that  by 
custom  among  the  parties  the  adoption  of  a  wife's  brother's  son  was 
invalid  ,,.  ...  ...  ...  ...  ...  ...  ...  ...         94 

fifidu  Laiv. — Adoption  of  daughter's  son — Hindu  Law — Banias  of  Jarjraon 
— Burdeyi  of  proof — Omission  to perfonn  certain  ceremonies. — Plaiiit.iff 
sued  for  a  declaration  that  a  deed  of  adoption  whereby  defendant  Ko. 
1,  plaintiff's  brother,  adopted  his  daughter's  son,  was  invalid,  and  would 
not  affect  plaintiff's  reversionary  rights.  Plaintiff  admitted  the 
factum  of  adoption,  but  contended  that  it  was  illegal  by  "  law  and 
custom,"  and  was,  moreover,  invalid  owing  to  the  non-performance  of 
certain  necessary  ceremonies.  The  parties  were  banias  of  Jagraon. 
The  lower  Courts  dealt  with  the  question  as  one  of  custom,  and  dismiss- 
ed the  suit  on  the  ground  that  the  adoption  had  not  been  proved  to  be 
invalid  by  custom  among  the  parties. 

Held,  that  the  parties  being  bania  residents  of  a  town,  of  the 
ordinary  mercantile  class,  were  governed  by  Hindu  Law  and  not  by 
custom,  and  that  plaintiff  had  failed  to  prove  that  under  Hindu  Law  a 
daughter's  son  was  not  a  proper  person  to  be  adopted. 

Held,  further,  that  the  factum  of  adoption  not  being  disputed,  and 
the  daughter's  son  being  a  person  who  might  legally  be  adopted,  the 
adoption  was  not  invalid  on  account  of  the  omission  of  any  particular 
ceremony. 

J.  L.  i?.,  ZFJJJIZZ,,  294,  followed       ...         97 

Hindu  Law — Alienation. — Hindu  Law — Liability  of  son  for  father's  debt  —Onus  of 
proving  that  debt  was  incurred  for  im^moral  purposes — Mitwr  son — "  Antece- 
dent,'' meatiing  of. — There  being  no  reason  why  a  minor  son  should 
not  just  as  much  as  an  adult  son  be  under  a  pious  obligation  to  dis- 
charge his  father's  debts,  the  07ms  of  proving  that  a  father's  debts 
were  immoral,  when  it  is  sought  to  set  aside  an  alienation  by  the  father, 
lies  no  less  upon  minor  sons  than  upon  adult  sons,  the  former  being  in 
no  better  position  than  the  latter. 

In  1892  one  G.  C  mortgaged  six  houses  to  one  T.  D.  for  Rs.  5,500 
by  two  deeds,  and  out  of  the  consideration  Rs.  3,000  was  for  the  payment 
of  an  antecedent  debt  and  Rs.  2,600  was  taken  by  G.  C.  in  cash.     G.  C. 
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then  rented  the  houses  from  T.  D.,  and  executed  leases  to  him.  In  1894 
T.  D.  brought  two  suits  against  G.  C.  for  possession  of  the  houses,  and 
obtained  two  decrees  for  possession  with  costs  in  the  two  cases  amount- 
ing, respectively,  to  Rs.  329  and  Ks.  327.  On  the  24th  August  1895 
T.  D.  executed  the  decrees  for  costs  and  attached  the  six  houses,  and 
further  prayed  that  a  sum  of  about  Rs.  7,000  which  was  due  to  him 
under  the  mortgage-deed  should  be  reserved  and  the  houses  sold,  the 
proceeds  being  applied  towards  the  satisfaction  of  the  sums  due  on  the 
decrees.  The  minor  son  of  G.  C.  objected  to  the  attachment,  but  his 
objection  was  dismissed.  He  accordingly  filed  the  present  suit  on  the 
20th  February  1896  for  release  of  the  houses  from  attachment,  and  it 
was  contended  on  his  behalf  that  G.  C's  debts  were  incurred  for 
immoral  purposes,  and  that  the  07ius  of  proving  that  they  were  not  so 
rested  in  this  case  upon  T.  D.  because  (a)  the  son  was  a  minor,  and 
(6)  Rs.  2,500  of  the  original  debt  having  been  taken  in  cash  by  G.  C 
at  the  the  time  of  mortgage  was  not  an  antecedent  debt. 

Held,  that  the  minority  of  the  son  was  no  reason  why  the  burden  of 
proof  should  be  shifted  from  him. 

Held,  further,  that  inasmuch  as  there  were  decrees  for  Rs.  329  and 
Rs.  327  against  G-  C  at  the  time  when  plaintifE  instituted  the  present 
suit,  such  decrees  were  antecedent  debts  which  plaintiff  was  under  a 
pious  obligation  to  pay  unless  he  could  prove  that  they  bore  an  immoral 
taint. 

"  Antecedent  debt"  means  with  regard  to  a  mortgage  "  debt  ante- 
cedent to  the  transaction."  and  in  the  case  of  a  proceeding  by  suit  "  a 
debt  antecedent  to  the  suit," 

I.  L.  B.,  XX  Calc,  328,  followed. 

As  regards  the  contention  that  though  the  amounts  of  the  decrees 
might  be  antecedent  debts,  yet  that  this  did  not  apply  to  the 
whole  of  the  mortgage  money  due  on  the  mortgages,  held,  that 
inasmuch  as  the  decrees  for  possession  and  the  order  in  execution 
for  sale  of  the  houses  subject  to  T.  D.'s  mortgages  substantially 
charged  the  whole  mortgage-money  on  the  property,  plaintiff  in 
suing  to  set  aside  orders  passed  against  him  in  furtherance  of  T. 
D.'s  remedy  for  his  debt,  was  attempting  to  set  up  his  right 
against  the  creditor's  remedy  for  his  debt,  which  on  the  authority  of 
/.  L.  B.,  Xlll  Gale,  21,  he  could  not  be  allowed  to  do. 

Found,  on  the  evidence,  that  plaintiff  had  failed  to  prove  that  the 
debts  of  G.C.  were  for  immoral  purposes  

Holiday — Hearing  civil  eases  ow.— See  Punjab  Courts  Act,  1884,  Section  67. 

Hunband  and  Wife.— Punjab  Courts    Act,  1884,  S'ectioit   40   (t)   (ii)—'' Point  of 
law  involved"— Question  a8  to  burden   of  proof — Separation  deed  between 

husband  and  wife  —Allegations  of  misconduct  on  part  of  wife — Revision 

Civil  Procedure  Code,  Section  622. 

The  Divisional  Judge  granted  a  certiffcate  of  appeal,  under  Section 
40  of  the  Punjab  Courts  Act,  to  the  effect  that  "  a  question  of  law  is 
"  iuvolved,  namely,  whether  a  child  born  in  the  lifetime  of  its  father 


No. 
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*'  is  not  presumed  to  be  a  legitimate  one,  and  whether  the  onus  pro- 
"  handl  was  not  on  the  defendant-appellant  to  prove  the  unchastity  of 
"  his  wife,  and  whether  it  is  not  a  question  of  '  no  proof  '  abont  the 
"  finding  of  unchastity  of  the  plaintiff-respondent,  and  that  the  case 
''  is,  in  my  opinion,  of  sufficient  importance  to  justify  a  further 
"appeal." 

ne.ld,  that  the  certificate  on  the  question  of  onus  frohandi  and  the 
mode  of  decision  was  not  one  comtemplated  in  the  Act,  and  was  bad, 

Semble  :  The  right  construction  of  the  word  "  involved  "  is  that  it 
applies  to  the  case  rather  than  to  the  appeal  which  is  to  be  certified 
under  sub-section  (i)  (d),  or  admitted  under  sub-section  (zV)  of  Section 
40  of  the  Act,  and  includes  points  which  may  be  raised  by  way  of  de- 
fence in  an  appeal. 

But,  held,  that  the  Divisional  Judge  had  acted  with  material  irregu- 
larity, within  the  meaning  of  Section  622  of  the  Civil  Pi'Ocedure  Code, 
inasmuch  as  (1)  he  had  started  a  new  ground  of  defence  not  pleaded 
by  the  defendant,  viz,,  that  the  agreement  for  separation  between  the 
defendant  and  his  wife  (the  plaintiff)  was  obtained  under  pressure,  and 
should  not  be  enforced  ;  (2)  he  had  absolved  the  defendant  from  liabili- 
ty, although  finding  that  defendant  had  committed  a  breach  of  the 
agreement  from  the  beginning  ;  (8)  he  had  wrongly  decided  the  ques- 
tion of  onus  of  proof  as  regards  breach  of  the  terms  of  the  agreement, 
and  (4)  he  had  dealt  in  generalities  and  conjectures  about  plaintiff's 
general  bad  conduce  instead  of  giving  definite  findings  on  the  evidence 
as  regards  specific  misbehaviour  on  her  part. 

.A.lthough  Hindu  Law  does  not  recognize  divorce,  the  marriage  tie 
being  indissoluble,  yet  where  the  finding  of  a  Court,  in  a  suit  by  the 
wife  for  maintenance,  would  put  an  end  to  the  plaintiff's  conjugal 
rights,  make  her  an  outcast,  and  probably  drive  her  into  the  streets 
for  her  livelihood,  the  evidence  as  to  adultery  and  immorality  on  her 
part  should  be  of  a  definite  character  as  >vell  as  cogent  and  reliable, 
before  the  Court  acts  upon  it  for  the  purpose  of  dismissing  her  suit. 

Section  622  of  the  Civil  Procedure  Code  l(^ys  down  t^hia  conditions 
under  which  the  Court  may  revise  the  proceedings  of  subordinate 
Courts,  and  its  powers  of  interference  is  subject  to  these  conditions. 
But  once  the  jurisdiction  to  revise  is  established  on  any  of  the 
grounds  specified  in  the  tii'st  part  of  the  said  section,  there  is  no 
limitation  imposed  on  the  power  of  the  Court  as  to  the  mode  of 
disposal.  The  section  is  intended  to  arm  the  Court  with  the  power 
of  remedying  injustice  in  cases  not  subject  to  appeal  under  certain 
specified  circumstances,  and,  therefore,  when  the  grounds  of  juris- 
diction are  established  and  a  fit  case  shown  for  the  exercise  of  its 
powers,  there  is  nothing  in  the  section  to  preclude  the  Court  from 
finally  disposing  of  the  case  itself  because  points  of  fact,  and  not 
points  of  law,  are  involved. 

The  Court  finding  that  defendant  had  entirely  failed  to  prove 
breach  of  the  conditions  of  the  agreement  between  him  and  plaintiff 
on  the  part  of  plaintiff,  or  that  the  latter  had  been  guilty  of  any 
immorality,  set  aside  the  order  of  the  Divisional  Court,  and  restored 
the  decree  which  plaintiff  had  obtained  in  the  first  Court     ...         ...         41 
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Husband  and  wife. — Custody  of  wife — Conduct  of  husband — Discretion  of  Court. — 
In  salts  for  the  custody  of  the  person  of  a  wife,  the  Court  requires 
from  the  husband  proof  not  merely  that  he  is  the  husband  of 
the  woman,  but  also  that  he  has  done  nothing  to  forfeit  his  right  to 
such  special  relief  by  failure  in  his  own  duty  towards  his  wife.  He 
has  to  show  not  only  that  he  is  not  estopped  from  exercising  a  claim 
or  privilege,  but  that  he  has  done  his  duty  in  the  matter  towards  his 
wife  so  as  to  entitle  him  to  claim  this  extreme  exercise  of  authority 
on  his  behalf. 

Where  it  appeared  that  plaintiff's  wife,  of  whom  custody  was  sought, 
had  some  time  previously  absconded  with  another  man,  against  whom 
plaintiff  instituted  criminal  proceedings  under  Section  498  of  the 
Penal  Code,  which  he  subsequently  compromised  by  divorcing  his 
wife,  and  that  the  defendant,  R.  S.,  thereafter  married  the  89,id 
woman  by  karetca,  held,  that  inasmuch  as  plaintiff  had  done  all  he 
could  to  divest  himself  of  connection  with,  and  responsibility  for,  his 
wife,  the  Court  was  not  justified  in  putting  in  force  the  discretionary 
power  vested  in  it  and  giving  plaintiff  a  decree  for  the  custody  of  his 
wife     ...  ...  ...  ...  ...  ...  ...  ...         ...  ... 

I. 

Illegal  Purpose -Money  paid  for.     See  Contract    Act,   1872,    Section   2.3,    No.    2. 

Immoral  Contract. — See  Contract  Act,  1872,  Section  23,  No    1. 

*'  Immovable  Property"  I  Suit  for  immnvahle  proprety  situate  in  different  districts 
— Joint  suit  by  reversioners  against  person  in  wrongful  possession. — See 
Cause  of  Action. 

„  „  Pre-emption— Bight  to  tise  water  of  perennial   stream — 

^^  Immovable  property." — See  General  Clauses  Act,  1868. 

„  „  Government  ferry — "  Immovable  property  " — Suit  by  lessee 

for  reeor^ry  of  tolls.—  See  Small  Came  Court  Act,    1887,    2nd    Schedule, 
Article  13. 

Imprisonment  in  execution  of  decree. — See  Citil  Procedure  Code,  1882,  Section 
336. 

Improvements  by  mwtgagee  in  Posseonon. —  See  Mortgage,  No.  6. 

Inequitable  bargain. — See  Promissory  Note,  No.  1. 

Interest. — Construction  of  document — Prcvim.nin  mtrtgoge-deed  regarding  interest. 
— In  the  case  of  a  moi  tg»ge-deed  in  which  there  is  a  rate  of  interest 
fixed,  without  any  specific  condition  that  its  payment  shall  cease  on 
a  certain  contingency,  and  a  clause  specifying  a  date  of  redemption 
and  conditional  Kale,  it  is  generwUy  to  be  lield  on  a  consideration  of 
all  the  teims  of  the  deed  taken  togethir,  in  the  absence  of  clear 
intention  to  the  contrary,  that  the  contra<t  does  not  contemplate  the 
cessation  of  interest  from  the  date  when  the  payment  of  the  capital 
sum  becomes  due. 

When,  therefore,  a  mortgage-deed  provided  that  the  mortgagor  was 
to  remain  in  possession,  paying  interest  on  the  mortgage-money  at  6 
per  cent,   per   annum  half-yearly ;   that  on  default  of   payment  of 


No. 
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interest  compound  interest  was  to  be  charged  ;  that  on  default  of 
payment  of  interest  for  four  successive  half-years,  possession  was  to 
he  given  to  the  mortgage  and  the  produce  of  the  land  was  to  be  taken 
in  lieu  of  interest ;  that  the  mortgaged  property  was  to  be  redeemed 
within  six  years,  and  if  not  then  redeemed,  the  mortgage  was 
to  become  ipso,  fact"  a  sale  ;  and  it  appeared  that  there  had  been  no 
breach  of  the  condition  regarding  the  failure  to  pay  interest  for  four 
successive  half-years  previous  to  the  end  of  the  six  years  allowed 
for  redemption,  but  that  subsequently  to  the  expiry  of  the  said 
period,  there  had  been  a  failure  to  pay  interest  for  four  successive 
half-years. 

Beld,  that  as  there  was  no  condition  that  interest  should  cease 
to  run  on  the  terms  stated  after  the  expiry  of  six  years,  defendant's 
failure  to  pay  interest  for  four  successive  half-years  after  the  expiry 
of  the  six  years  allowed  for  redemption  was  a  clear  breach  of  the 
terms  of  the  contract  and  entitled  plaintiff  to  obtain  possession  of 
the  land  as  mortgagee,  and  tlmt  he  was  not  bound  to  resort  to  the 
other   relief,  which   he  might  have  claimed,  of  foreclosure         ...         ...   77 

J. 

Joinder  of  Causes  of  Action. — See  Game  of  Action, 

Joinder  of  parties, — Pre-emption — Mortgage  hy^  conditional  sale — Failure  by  pre- 
emptors  to  tender  amount  due  on  mortgage  after  notice,  effect  of — Tlaintiff 
iY^  pre-emption  suit  acting  banami — Joint  suit  for  pre-emption  by  numerous 
occupancy  tenants — -Price  to  ho  paid  by  pre-emptors  on  foreclosure  of 
mortgage — Punjab  Laws  Act,  1872,  Sections  13,  14,  15. 

Held,  that  in  the  case  of  a  foreclosure  of  mortgage  by  conditional 
sale,  the  failui'e  on  the  part  of  the  pre-emptor  to  tender  the  amount 
due  on  the  mortgage  after  notice  duly  served  upon  him,  does  not 
involve  forfeiture  of  his  right  of  pre-emption,  the  provision  as  to 
forfeiture  contained  in  Section  14-  of  the  Punjab  Laws  Act,  which 
deals  with  sales,  having  been  intentionally  omitted  in  Section  15 
of  the  Act  which  deals  with  foreclosures. 

Held,  further,  that,  though  when  it  is  proved  that  a  plaintiff 
in  a  pi'e-emption  suit  is  acting  banami  the  Court  should  refuse 
the  nominal  plaintiff  a  decree,  a  plaintiff  in  such  a  suit  is  not 
disentitled  to  a  decree  merely  because,  in  order  to  raise  fands  for 
the  maintenance  of  his  suit,  he  has  entered  into  an  agreement 
with  other  persons  as  to  what  he  will  do  with  the  land  if  lie  gets 
it,  any  subsequent  transfer  of  snch  land  by  the  plaintiff  after 
he  has  obtained  it  giving  rise  to  a  fresh  cause  of  action  to  the  other 
pre-emptors. 

In  a  joint  suit  for  pre-emption  by  several  occupancy  tenants 
and  others  it  was  objected  on  appeal  that  (D  the  occupancy 
tenants  had  joined  strangers  in  the  plaint,  (2)  that  plaintiffs  were 
not  the  whole  body  of  the  occapancy  tenants  and  (8)  that  as 
individual  tenants  they  could  not  combine  their  claims  in  a  single 
Buit, 
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Held,  that  the  said  objections  were  unfounded.  If  the  list  of 
plaintiffs  included  any  persons  who  were  not  occupancy  tenants, 
the  proper  course  was  to  take  the  objection  at  the  first  hearing 
and  have  their  names  struck  oat,  which  could  be  done  without 
altering  the  plaint  generally  or  affecting  the  right  of  the  remain- 
ing plaintiffs  to  claim  the  whole  property.  Moreover,  as  it  was 
not  disputed  that  each  occupancy  tenant  could  sue  separately  for 
the  whole  property,  or  that  the  whole  property  would  be  divided 
equally  among  those  tenants  who  succeeded  in  obtaining  a  decree, 
there  was  no  reason  why  the  plaintiffs  could  not  sue  jointly, 
even  upon  the  assumption  that  they  did  not  represent  the  whole 
body  of  the  tenants. 

As  regards  the  price  to  be  paid  by  the  pre-emptor,  held,  that  he 
Avas  entitled  to  take  the  property  on  foreclosure  on  payment,  not 
of  what  was  due  on  the  mortagage,  but  of  the  market  value  only. 

The  mere  fact  that  a  pre-emptor  in  his  eagerness  to  get  the 
land  and  to  outbid  others,  had  professed  himself  ready  to  pay  a 
sum  considerably  more  than  the  market  vahie,  held,  not  to  amount 
to  an  estoppel,  it  being  established  that  such  statement  did  not 
lead  defendant  to  confess  judgment  or  to  do  any  other  act  which 
he  would  not  have  done   had  the  statement  not  been  made 

Joinder  of  parties. — Joinder  of  parties. — Suit  by  representative  of  deceased  mort- 
gagee, who  has  ohtaiued  ceriijicatk  under  Act  VII  of  1889 — Necessity  of 
impleading  mortgagee's  other  heirs — Act  FI/  o/ 1889,  Sections  4,  16. — 
Plaintiff  sued  on  the  allegations  that  in  188.3  defendant  No.  1  mort- 
gaged two  houses  to  plaintiff's  father  for  Rs.  2,000  and  agreed  to 
pay  interest  thereon  at  a  specified  rate,  and  the  principal  on  demand  ; 
that  plaintiff's  father  had  died,  and  that  plaintiff  had  obtained  a 
certificate,  under  Act  VII  of  1889,  for  realisation  of  the  debts  due  to 
the  deceased,  including  the  amount  due  on  the  said  mortgage  ;  that 
defendant  No.  2  had  purchased  the  said  houses  in  execution  sale 
with  full  knowledge  of  plaintiff's  rights,  and  was  now  in  possession 
thereof,  and  that  defendant  No.  1  despite  demand  had  failed  to 
pay  the  principal  money  or  any  interest  since /S'a??J)oM  945.  Plaintiff 
therefore  prayed  for  recovery  of  a  sum  of  Rs.  3,192  and  costs,  with 
-  a  lien  on  the  property  mortgaged  and  recoverable  by  auction  sale, 
and  that  defendant  No.  1  be  made  personally  liable  for  the  amount 
of  the  decree  and  future  interest.  For  defendants  it  was  contended 
that  the  suit  must  fail  by  reason  of  the  non-joinder  as  co-plaintiff  of 
the  deceased  mortgagee's  other  son  and  co-heir,  the  latter  being 
equally  interested  with  plaintiff  in  the  mortgage-deed. 

Held,  that  inasmuch  as,  according  to  the  authorities,  the  relief 
sought  in  the  present  suit  could  not  have  been  granted  in  its  entirety 
without  a  certificate  under  Act  VII  of  1889,  the  certificate-holder,  who 
represented  the  estate  qua  the  particular  debt  just  as  fully  as  an 
executor  or  administrator,  was  entitled  to  sue  alone  without  impleading 
the  other  heirs  of  the  deceased  mortgagee 

Judgment— Death  of  plaintiff  before. See  Civil  Procedure  Code,  1882,  Section  365. 

Jurisdiction. — Suit  for  possasion  of  immovable  property  tituate  in  different  dishicts, 
—See  Cauie  of  Action. 
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Jurisdicton.  —  Limitation  Act,  IS7 7,  Section  14:  — "  Defect  of  jurisiUcI ion  or  other 
like  cause." — See  Limitation  Act,  1877,  Section  14. 

„  Funjah    Municipal   Act,   1891,    Sections  91,    92,94,95 — Itefnsal  of 

Municipal  Committee  to  sanctinn  re-erection  of  a  projection-— Discretion  of 
Committee — Jurisdiction  of  Civil  Court — Compensation. — See  Municipal 
Committee. 

,,  Pu7ijah  Courts  Act,  1S84:,  Sections   26,75 — ^^  Business"    and  ^\fnnc- 

tions"  of  District  Court  —  Power  of  District  Judge  to  assign  function 
of  trying  a  case  to  Additional  Dii^trict  Court — Case  in  excess  of  pecuniary 
limits  of  latter  Court's  jurisdiction. — See  Vunjah  Courts  Act,  1884, 
Section  75. 

Jurisdiction  of  Civil  or  Tievenue  Court.  — Landlord  and  tenant — Suit  for  possession 
by  tenant  who  has  been  ejected — Suit  instituted  more  than  one  year  after 
e']ectment — Punjab  Tenancy  Act,  1887,  Sections  50,  77  (o)  (9) — Jurisdic- 
tion of  Civil  Court. — See  Landlord  and  Tenant,  No.  3. 

,,  ,,  ,,  ,,  Suit  to  set  aside  award  of  arhitrator  appoint' 

ed  hy  Revenue  Officer  in  partition  proceedings — Allegation  of  fraud,  but 
no  dispute  as  to  title — Punjab  'Land  Revenue  Act,  1887,  Section  158  (2) 
(xtii)  {xriii). — See  Partition,  No.  2. 

,,  ,,  „  „  Partition — Hight  of  widow  who  ha i  succeed' 

ed  to  her  hushand\s  interests  in  joint  holding  to  claim  partition  —  Giant 
of  such  jrrayer  by  Hevenue  OQlcer — .hirisdict'.on  of  Civil  Court  to  entertain 
subsequent  suit  tiy  co-sharers  objecting  that  widow  is  by  cv.stcnn  not  entitled 
to  claim  partition — "  Question  as  to  title  '' — "  Owner  "  and  "  Landowner '^ 

—  Fnnj-ib  Tjand  Revenue  Act,  1887,  Sections  \\\,  Wh,  116,158. — See 
Partition,  No.  i:!. 

Jurisdiction  of  S)iinll  Cause  Court. — Suithy  lessee  of  Government  ferry  for  re- 
covery of  tolls. — See  Small  Cause  Cottrt  Act,  1887,  '2nd  Schedule,  Articlel'3. 

K. 

Khauadamadi— See  Custom  II — AUenafkn,  No.  5. 

L. 

Landlord  and  Tiiiaut.  —  Landlord  andTenarJ  —  Rijht  of  landlord  to  claim  rent  from 
tub-lesset — Attornment  hy  sub-lessoe  to  stranger  claiming  title  to  property 

—  Termination  of  tenancy  —  Punjab  Tenancy  Act.  1887,  Section  58. 

IJeld,  that  upon  tlie  determination  of  a  tenancy,  ifc  is  the  duty  of  the 
tenant  not  merely  to  relinquish  possession  of  the  premises,  but  to  re- 
store possession  thereof  to  the  landlord,  and  that  if  such  tenant  lia.s 
underlet  tlie  whole  or  any  portion  of  the  premises,  he  will  be  liable 
for  a  breach  of  the  obligation  if  his  snb-tenaut  refuses  or  neglects  to 
give  up  possession  when  the  term  ends. 

An  attornment  made  by  a  tenant  or  a  subtenant  to  a  slrangrer 
claiming  title  to  the  estate  of  the  landlord  is  absolutely  null  and  void, 
and  the  possession  of  such  landlord  is  iu  no  way  affected  or  changed 
thereby. 
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Held,  farther,  that  there  being  no  privity  of  contract  between  the 
original  lessor  and  a  sab-lessee,  the  former  is  not  entitled  to  claim 
rent  from  the  latter,  his  remedy  being  only  against  the  lessee  -with 
whom  he  made  the  contract. 

The  provision  in  Section  58  of  the  Punjab  Tenancy  Act,  1887,  is  a 
special  provision  in  a  special  enactment,  and  has  no  application  to  the 
ordinary  law  of  landlord  and  tenant         ...  ...  ...  ...  ...         14 

Landlord  and  Tenant. — Monthly  tenancy — Transfer  of  Property  Act,  Section  106 
—  Tenant  holding  over— Damages. — Where  a  tenancy  of  certain  shops 
•was  not  for  agricnltural  or  mamifactaring  purposes,  and  the  tenant 
failed  to  prove  a  contract  for  a  lease  from  year  to  year,  held,  on  the 
principal  laid  down  in  Section  106  of  the  Transfer  of  Property  Act, 
that  the  tenancy  was  monthly,  and  that  a  notice  of  15  days,  terminat- 
ing  -within  a   month  of  the  tenancy,  was  valid. 

Held,  farther,  that  the  damages  awardable  by  the  Court  against  a 
monthly  tenant  who  wilfully  and  contumaciously  holds  over,  after 
notice,  should  be  reasonable  in  amount     ...  ...  ...  ...  ...         33 

'  „  „  „  Landlord  and  Tenant— Suit  by  Tenant  tvho  has  been  ejected 

for  possession — Stiit  instituted  more  than  one  year  after  ejectment — Funjab 
Tenancy  Act,  1887,  Sections  50,  77  (3)  (g)— Jurisdiction  of  Civil  Ocurt. 

Held,  that  Section  50  of  Punjab  Tenancy  Act,  1887,  does  not 
restrict  the  period  of  limitation  allowed  to  a  dis})ossessed  occupancy 
tenant  when  suing  for  possession  in  the  Civil  Courts. 

Where,  therefore,  plaintiffs  who  had  been  ejected  from  their  occu- 
pancy holding  in  1888,  sued  in  the  Civil  Court  long  before  the  expiry 
of  twelve  years. 

Held,  that  plaintiffs'  suit  was  not  barred  by  Section  50  of  the  said 
Act     64 

*'  Landowner  ."—Partition— Right  of  widow  tvho  has  succeeded  to  her  husband's 
interests  in  Joint  holding  to  claim  partition— Grant  of  such  prayer  by 
Revemte  Officer— Jurisdiction  of  Uivil  Court  to  entertain  subsequent  suit 
by  eo-sharers  objecting  that  tcidotv  is  by  custom  not  entitled  to  claim 
partition— '' Question  OS  to  title"  — ''  Owner"  and  '' Landowner  "—Pun- 
jab Land  Revenue  Act,  1887,  Sections  ill,  115,  116,  158.— See  Partition 
No.  3. 

„  Pre-emption— Punjab   Laws   Act,    1872,    Section    12— Landowner 

and  landholder— Purchaser  of  small  plot  of  uncuUurable  land.— Sea  Pre- 
tmptiou,  No. 

"  Land-Buit."—Afpeal—"  Land  suit  ''—liight  in  lank  used  for  watering  callle  and 
excavating  earth  to  make  tn'c/c*.— Plaintiff  sued  for  declaration  of 
right  in  a  tank,  valued  at  Rs.  900,  which  was  used  for  Avatering  cattle 
and  excarating  earth  to  make  bricks. 

Held,  that,  as  these  were  not  agricultural  purposes  or  purposes  sub- 
Bervieutto  agriculture,  the  tank  was  not  "  land  "  as  defined  in  the 
Punjab  Tenancy  Act,  and  that,  therefore,  no  further  appeal  lay         ...         48 
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Legitimacy. — Custom — Succession — Chaddar-andazi    marriage,   proof  of Leqiti- 

macy.  —  See  Custom  III — Inheritance,  No.  4. 

„  Custom — Succession — Issue  of  woman   whom    a   man  could  not  Uqally 

marry,  but  treated  by  him    as  h\s   wife. — See    Custom  /// — Inheritance 
No.  9. 

Lessee  of  Government  ferry— Suit  by,  for  recovery  of  tolls.— See  Small  Cause   Court 
K  Act,  1887,  2nd  Schedule,  Article  13. 

^fen. — See  Partnership,  No.  2 

''^imitation  Act,  1S77. — Section    10. —  Vested  intrust — Suit  for   recovery   of  money 
\  misappropriated   by    Khazanchi   of    Native    State — Suit   based    on   void 

judgment  of  foreign  Court — "  Defect  of  jurisdiction  or  other  like    cause." — 

Sec    Section  14,  infra. 

>,         M         „  Seetionl4: — Limitation  Act,  \S11,  Sections   10.    14— "  Fes^ei 

intntit'^ — Suit  for  recovery  of  money  misappropriated  by  Khazanchi  of 
Native  State—"  Defect  of  jurisdiction  or  other  like  cause  " — Suit  based 
on  void  judgment  of  foreign  Court. — Section  10  of  the  Limitation  Act, 
1877,  has  a  limited  application,  and  does  not  cover  a  suit  brought 
against  the  khazanchi  of  a  Native  State  to  recover  money  said  to  have 
been  misappropriated  by  him  from  the  money  in  his  charge,  such  money 
not  being  "vested  in  trusfc  for  any  specific  purpose,"  within  the 
meaning  of  the  said  section. 

Neglect  or  laches  of  the  plaintiff  either  in  stating  his  case  or  prosecuting 
his  suit  is  not  "a  defect  of  jurisdiction  or  other  cause  of  a  like  nature," 
within  the  meaning  of  Section  14  of  the  said  Act,  and  the  inability  of 
the  Court  to  entertain  the  suit  must  arise  from  either  some  unavoidable 
circumstance  over  which  no  one  has  any  control,  or  something 
incidential  to  the  Court  itself,  and  unconnected  with  the  acts  of  the 
parties. 

Where,  therefore,  a  plaintiff  sued  in  a  Court  of  competent  jurisdic- 
tion, but  based  his  suit  on  a  foreign  judgment  which  was  a  mere 
nullity,  held,  that  he  was  not  entitled  to  any  deduction  of  time,  under 
Section  14  of  the  Act,  by  reason  of  such  suit       

„  „  „  Section  18. — Pre-emption— Fraudulent  concealment  of  sale — 
Limitation  Act,  1877,  Section  18,  knowledge  of  facts,  presumption  as  to. — 
In  a  suit  for  pre-emption  it  appeared  that  the  deed  of  sale,  which  was 
described  in  two  places  in  itself  as  a  mortgage-deed,  was  dated  12th 
December  1876,  and  was  registered  on  the  same  date  at  the  tahsil, 
three  or  four  miles  from  the  village  in  which  the  land  in  suit  was 
situate ;  that  the  marginal  witnesses  were  residents  of  villages  other 
than  that  in  which  the  vendor  and  vendee  resided,  and  where  the 
land  was  situate  ;  that  from  1876  till  1895  the  vendee  continued  to  be 
recorded,  as  before,  as  tenant  of  the  said  land,  that  on  the  J  9th  Septem- 
ber 1894,  a  measurement  clerk  reported  that  a  sale  had  taken  place, 
and  that  the  vendee  was  in  possession  ;  that  on  the  1st  October  1895 
mutation  of  names  was  effected  in  the  vendee's  favour  by  order  of  the 
Tahsildar,  and  that  the  residents  of  the  village  in  which  the  land  was 
situate,  as  a  body,  were  not  aware  of  the  sale.  The  plaint  was  filed  in 
February  1896,  concealment  of  the  sale  being  therein  alleged,  and  the 
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pre-emptor,  when  examined  before  issues  were  framed,  pleaded  fraud 
liy  which  he  had  been  deceived.  The  first  Court  decreed  the  claim, 
findincr  tlifit  the  fact  of  the  sale  became  known  to  plaintiff  on  the  1st 
October  1895,  and  that  there  had  been  fraudulent  concealment  thereof, 
but  the  Divisional  Judge,  on  appeal,  dismissed  the  suit  as  barred  by 
limitation,  calculating  either  from  the  date  of  registration  or  from  the 
19th  September  1894. 

Plaintiff  appealed  to  the  Chief  Court,  and  in  addition  to  the  facts 
above-mentioned,  on  Avhich  his  allegation  of  fraudulent  concealment 
was  based,  further  urged  in  support  of  such  allegation  the  fact  that 
on  the  death  of  the  vendor  in  1881,  his  son  was  recorded  as  owner 
in  his  place. 

Eeld,  that  though  each  of  the  facts  above  set  forth  when  taken  alone, 
might  be  merely  suspicious,  yet  when  found  to  concur,  they  estab- 
lished fraudulent  concealment  within  the  meaning  of  Section  IS  of  the 
Limitation  Act. 

Held,  further,  that  fraudulent  concealment  having  been  established 
respondent  upon  whom  the  onui  rested,  had  not  proved  that  the 
appellant  had  knowledge  of  the  sale  more  than  one  year  before  suit, 
which  was  therefore  within  time    ... 

Limi/att'on  Act,  1877 — Section  26. — Eat^evwnt — Ru/hf  «/  icny — Public  nr  j^rivate 
road — "  Question  of  law  " — Limitation.  Ad,  1877,  Section  26. —  User  of  road 
hy  puhllc  for  less  than  20  yt-ars.—  Fremmj^tion  as  to  dedication — English 
htw. — The  principles  of  the  English  law  regarding  the  presumed 
dedication  of  a  road  to  the  public  arising  from  user  of  such  road  by 
the  public,  being  founded  on  reason  and  comnioa-sense  and  conducive 
to  public  couvenience,  arc  applicable  to  India. 

"Eeld,  therefore,  that  the  user  of  a  road  by  the  public,  openly  and  as 
of  right,  is  suflicient,  apart  from  the  law  laid  down  in  the  Limitation 
Act,  1877,  Section  26,  to  raise  a  presumption  of  its  dedication  to  their 
use,  though  such  presumption  might  be  rebutted  by  evidence  of  the 
owner's  intention  that  the  public  should  only  have  permissive  user. 

In  the  present  case  the  evidence  clearly  showed  that  the  road  in 
dispute  had  been  used  as  a  public 'road  for  at  least  10  years  prior  to 
suit,  but  the  Divisioiiiil  Judge,  treating  the  case  as  one  of  prescription, 
found  in  favour  of  defendants  because  20  years  had  not  elapsed  since 
the  road  was  opened  (Section  26  of  the  Limitation  Act,  1877). 

}hld,  under  the  circumstances  as  above  set  forth,  that  there  was  a 
presumption  that  the  road  had  been  dedicated  to  the  nse-of  the  public 
and  /oMtitZ,  upon  the  evidence  and  facts  of  the  case,  that  defendants 
had  failed  to  rebut  such  presumption- 

The  right  of  the  public  to  pass  over  a  public  road  is  not  in  the 
nature  of  an  easement  properly  so-called,  nor  is  it  acquired  by  pre- 
scription under  Section  26  of  tlie  Limitation  Act,  1877. 

A  preliminary  objection  on  behalf  of  defendants  that  there  wns  no 
ground  for  admitting  a  further  appeal  in  the  case  as  there  was  no 
"question  of  law  "  involved,   overruled  on  the  grounds  that  the  ques- 
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tlons  (a)  whotlier  plaintiff  Lad  not  acquired  a  right  of  way  over  the 
road  in  dispute  either  by  long  user  or  grant ;  (h)  whether  the  road 
came  under  the  category  of  a  public  or  a  private  road,  involved  con- 
sideration of  points  of  law,  and  were  not  simple  questions  of  fact. 

Held,  further,  that  the  Divisional  Judge's  error  in  law  in  deciding 
the  point  under  Section  26  of  the  Limitation  Act,  was  of  itself  a  suffi- 
cient ground  for  admitting  a  further  appeal,  though  it  was  not  the 
ground  on  which  the  appeal  was  admitted  by  the  Judge  in  chambers 

imitation  Act,  1S77. — Second  Schedule,  Article  93. — Limitation  Act,  1877, 
Second  Schedule,  Article  93 — Snit  for  declaration  that  an  alleged  iviU  was 
dforgery,  and  that  testator  had  no  rower  to  make  such  will — Custom — 
Succession  of  daughter. — See  Custom  III — Inheritance,  No.  2. 

„  „         „  ,,  ,,  Article      141. — Mortgage     hy    widou — 

Decree  of  foreclosure  against  tcidoio — Regulation  XVII  of  1806' — liegular- 
ity  of  proceedings,  presumption  as  to — Suit  by  reversioners  for  recovery 
of  land  after  death  of  widow — Limitation  Act,  1877,  Second  Schedule, 
Article  141 — Res  judicata — Estoppel. 

JjTeW,  that  as  against  a  person  in  possession  of  land  under  a  title 
created  by  a  widow,  or  in  virtue  of  a  decree  for  possession  obtained 
against  a  widow,  the  revei\sioners  have,  under  Article  141  of  the  Limi- 
tation Act,  twelve  years  from  the  date  of  the  widow's  death  within 
which  they  can  sue  for  recovery  of  the  land. 

Held,  further,  that  where  a  suit  is  brought  against  a  female  heiress 
in  possession  in  respect  of  any  matter  which  strikes  at  the  root  of  her 
title  to  the  property,  a  decree  fairly  and  properly  obtained  against 
her  binds  all  the  reversioners,  but,  inasmuch  as  the  widow's  estate  is 
ordinarily  a  limited  one,  and  as  she  represents  the  reversioners  only 
in  special  cases,  in  order  that  such  decree  should  bind  the  latter,  it 
must  be  shown,  in  the  first  instance,  that  the  litigation  was  one  in 
which  the  entire  interest  in  the  estate  she  held  in  possession  was  at 
stake,  and  then,  that  she  had  sufficiently  protected  the  reversioner's 
interests,  and  that  there  was  a  fair  and  proper  inquiry. 

A  widow's  position  with  reference  to  the  reversioners'  interests  is 
like  that  of  a  trustee,  and  any  failure  or  neglect  on  her  part  to  defend 
those  interests  in  any  such  litigation  render  a  decree  obtained  against 
her  valueless  against  the  reversioners. 

Where  certain  mortgagees  had,  during  the  widow's  lifetime,  obtained 
a  decree  of  foreclosure  against  her  under  Regulation  XVII  of  1806, 
held,  that  as  against  the  reversioners,  who  sued  for  recovery  of  the 
land  after  the  death  of  the  widow,  the  cnus  of  proving  that  the  said 
foreclosure  proceedings  were  indue  form,  and  that  the  right  of  re- 
demption was  extinct,  was  on  the  mortgagees,  there  being  no  pre- 
sumption in  favour  of  the  regularity  and  propriety  of  such  proceedings, 

A  plea  of  estoppel  by  conduct,  held,  not  established  ... 

„  „         „  „  „  Article  14:1 — Limitation  Act,  1877,  Arti- 

cles 141,  14:2  — Adverse  pcssessio7i — Suit  by  reversioners  on  death  of  widow. 
— In  a  case  in  which  it  was  proved  that  adverse  possession  had 
begun  against  a  certain  widow,  in  1882,  that  the  said  widow  died  ixx 
1883,  and  that  her  reversioners  sued  in  1895  for  possession, 
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Held,  that  the   reversioners'   cause  of  action   accrued  on   the  death 
of  the  said  widow,  and   that  their  suit,  instituted  within  twelve  years 
of  that  event,  was  within  time. 

Vundrai-andas  v.  Carsondas,  I.  L.  R.,  XXI  Bom.,  6i6,  approved       ...  79 

Limitation  Ac/,  1877.— Second  Schedule,  Article  142.  — See  Article  141,  supra.  No.  2. 
„  ,,        ,,  D ocnmen I,  construction  cf — Registration  Act,  \S77,  Sections 

17,  49 — Partnership  or  co-ownership — Ahandovment — Estoppel  -Limita- 
tion Act,  1877,  Second  Schedule,  Articles  142,  144. — See  Registration  Act, 
1877,  Section  17. 

„  „         „  ,,  ,,         Article   144. — Document,  construction  of — 

Registration  Act,  1877,  Sections  17,  49 — Partner thip  or  co-oumership — 
Abandonment — EstoppeL-See  Registration  Act,  1877,  Section  17. 

„  „         „  „  „         Article  \79.  — Civil  Procedure  Code,  1882, 

SectionXOS  — Money  paid  into  Court — Ex-parte  decree  upheld  —  Applica- 
tion l>y  decree-holder  for  payment  of  deposit — Execution  of  decree — Limita- 
tion Act,  1877,  2nd  Schedule,  Article  179.— See  Civil  Procedure  Code, 
1882,  Section  108. 

„  „         „  „  ,,         Article  179. — Execution  of  decree  —  Limita- 

tipn — Civil  Procedure  Code,  1882,  Sectio7is  230,  2.35 — Limitation  Act, 
1877,  2nd  Schedule,  Article  179  (n;).— See  Civil  Procedure  Code,  1882, 
Section  230. 

„  „         „  ,,  „         Article  179 — Pre-emption — Decree  directing 

mxiney  to  he  paid  %nto  Court  by  certain  date,  hut  not  stating  consequences  of 
non-compliance — Execution  (f  decree — Limitation  Act,  1877,  2ud  Schedule, 
Article  179. — Where  a  decree  in  a  suit  for  pre-emption  directed  that 
the  sum  for  which  pre-emption  was  decreed  should  be  paid  into  Court 
by  a  certain  date,  but  omitted  to  declare  that  if  such  sum  was  not  paid 
on  or  before  the  said  date,  the  suit  should  stand  dismissed,  held, 
that  such  omission  in  the  decree  did  not  extend  the  tin:e  within  which 
the  plaintiff  could  pay  the  money,  the  plaintiU:  being  bound,  neverthe- 
less, to  pay  the  amount  into  Court  within  the  time  fixed. 

In  such  a  case  when  the  plaintiff  failed  to  pay  the  amount  into 
Court  within  the  specified  time, 

Beld,  that  the  decree  had  become  one  incapable  of  execution,  and 
was  not  governed  by  Article  179  of  the  Limitation  Act,  which  only 
applies  to  decrees  capable  of  execution     ...  ...  ...  ...  ...         47 

Lis  pendens. — Lis  pendens — Registered  and  unregistered  deeds — Registration  Act 
1877,  Section  50. — Section  50  of  the  Registration  Act,  1877,  gives 
priority  to  registered  documents  of  certain  specified  classes,  as  regards 
property  comprised  therein,  over  unregistered  documents  i^elating  to 
the  same  property,  not  being  decrees  or  orders,  provided,  in  the  latter 
case,  that  such  decrees  or  orders  are  prior  in  point  of  date  to  the  re- 
gistered document. 

"Where,  however,  an  unregistered  mortgngoo  had  already  brought 
his  suit  to  etifoice  his  mortgage,  held,  that  a  mortgage,  by  registered 
deed,  of  the  same  property  made  during  the  litigation  must,  in  accord- 
ance with  the  principles  of  Zi5  pende?is,  bo  treated  as  subject  to  the 
result  of  tho  suit     
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Marriage. — Custom— Succession — Chaddarandazi  marriage,  proof  of — Legitimacy. 
See  Custom  III. — Inheritance,  No.  4. 

„  Marriage  of  minor   witJiout  consent    of  paterwd  relations — Bespective 

rights  of  minor's  husband  and  paternal  tmcle. — See  Minor. 

"  Material  Irregularity." — See  Revision  in  Civil  Oases. 
Merger  of  Mortgage  in  sale. — See  Mortgage,  No.  7. 
Minor. — See  Guardian  and  Ward. 

,,         „  „  „      Wards  Act,  1890. — Hindu  Laiv — Alienation. 

Custody  of  minor — Marriage  of  minor  toithout  consent  of  paternal  rela- 
tions— Bespective  rights  of  minor's  husband  and  jtatprnal  uncle. — A 
minor  girl,  aged  about  8  years,  whose  father  was  dead  and  whose 
mother  could  not  be  found,  was  given  in  marriage  to  respondeat  by 
her  maternal  grandmother  without  the  consent  of  appellant,  the 
minor's  paternal  uncle.  The  latter  applied  for  the  guardianship  of  the 
minor,  but  the  Dintrict  Judge  dismissed  his  application  on  the  ground 
that,  if  the  marriage  was  unlawful  by  reason  of  the  grandmother's 
incompetency  to  celebrate  it,  applicant  was  "  at  liberty  to  seek  his 
remedy  in  a  Civil  Court.  " 

Held,  thai  the  right  of  giving  the  minor  in   marriage   lay   with   the 
appellant,  and  that  even  if  a  marriage  had  taken  place  between  respond- 
ent and  the  minor,  the  respondent  did  not  thereby    acquire   the   right 
of  guardianship  when  the  paternal  relations  did   not   consent  to   the 
marriage ...         26 

Misjoinder  of  Causes  of  Action. — See  Cause  of  Action. 

Misjoinder  of  Pafties. — See  Joinder  of  Parties. 

Money  paid  to  agent  for  tmlawftd  piirpose. — See  Principal  and  Agent. 

Monthly  tenant  holding  over. — See  Landlord  and  Tenant,  No.  2. 

Mortgage.— Adverse  possession — Mortgagee  in  possession — Adverse  possession  as 
regards  mortgagee,  effect  of,  upon  rights  of  mortgagor. — See  Adverse  Posses^ 
sion,  No.  ]. 

„  Joinder  rf  fart ies — Suit  hy  representative   of  deceased   mortgagee   who 

has  obtained  certificate  under  Act  VII  of  1889 — Necessity  of  impleading 
mortgagee's  other  heirs. — See  Joinder  of  Parties,  No.  2. 

„  Mortgage  by  widoic — Decree  of  foreclosure  against  widoic — Regulation 

XVII  of  1806  —Begularity  of  proceedings,  pi-esumption  as  to — Suit  by 
reversioners  after  death  vf  widow. — See  Limitation  Act,  1877,  2nd 
Schedule,  Article,  141. 

„  Mortgage  by  conditional  sale — Pre-emption — Failure  by  pre-emptor  to 

tender  amount  due  on  mortgage  after  notice-- PI nntiff  in  suit  for  pre- 
emption acting  banami — Joint  suit  for  pre-emption  by  .several  occupmcy 
tenants — Sum  payable  by  pre-emptort  on  foreclosurt  of  mor^^a^e*— See 
Fre-tmption,   No.  5. 
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Mortgage. — Mortgage-ieed  relating  to  immovahle  property — Deed  compuUorily 
rtgistrahle,  hut  registered  in  wrong  Registry  Office — Admissibility  of  deed 
in  evidence — Fraud- — See  Registration  Act,  1877,  Section  49. 

„  Mortgagor  and  mortgagee — Compensation  for  improvements  by  mortgagee, 

Ttegulation  XVII  of  1806. — In  1872  plaintiff's  father  mortgaged  a  cer- 
tain house  to  defendants'  father  and  made  over  possession  thereof  to 
the  latter.  The  mortgage-deed  provided  that  the  property  should 
be  redeemed  within  one  year  on  payment  of  Rs.  900  principal  and  Rs.  7 
on  account  of  costs  of  a  suit,  the  decree  in  which,  in  favour  of 
defendants'  father,  formed  the  consideration  for  the  mortgage.  In 
default,  it  was  provided  that  the  mortgage  should  become  a  sale. 
The  deed  made  no  provision  as  regards  the  mortgagee's  right  to  make 
repairs  or  improvements.  The  evidence  established  that  the  house 
at  the  time  of  mortgage  was  a  kacha  one,  and  that  some  seventeen 
years  before  suit  it  actually  fell  down  owing  to  this  cause,  and  was 
rebuilt  by  the  mortgagee,  without  any  objection  on  the  part  of  plain- 
tiff who  was  living  in  the  neighbourhood,  in  a  more  substantial 
condition.  Plaintifr  having  sued  for  redemption,  defendants  pleaded 
that  the  mortgage  had  under  the  terms  of  the  deed  become  a  sale,  and 
that,  in  any  event  plaintiff  could  not  redeem  the  property  without 
paying  for  the  improvements  effected  thereto.  The  lower  Court 
decided  against  defendants  on  both  points,  and  they  appealed  to  the 
Divisional  Court,  but  only  on  the  ground  that  they  were  entitled 
to  compensation.  The  Divisional  Judge  found  that  defendants  were 
entitled  to  Rs.  429-10-0  as  compensation  out  of  the  Rs.  1,200  claimed 
by  them.     On  appeal  to  the  Chief  Court  it  was 

Held,  that  the  mortgagee  had  a  right  to  rebuild  the  house  in  order 
to  keep  np  his  security,  and  in  rebuilding  it  was  authorised  to  make 
it  more  substantial,  provided  the  work  was  done  providently  and  with- 
out any  unnecessary  expense,  and  that  the  mortgagee  was,  therefore, 
entitled  to  be  recouped  for  the  outlay,  which  was  under  the  circum- 
Btances  a  reasonable  one,  to  the  extent  that  the  mortgagor  would  derive 
benefit  therefrom. 

Found,  on  the  evidence,  that  the  amount  decreed  by  the  Divisional 
Judge  as  compensation  was  proper  and  reasonable        ...         ...         .„ 

„  Suit  to  conteit  validity  of  sale—Right  of  plaintiffs  to  attack   mortgage 

made  in  favour  of  vendee  more  than  12  years  he.foie  suit — Merger  of  mort- 
gage in  sale — Limitation  Act,  1877. — In  a  suit  in  which  plaintiff  prayed 
for  a  declaration  that  a  certain  sale  of  land  would  not  affect  his  rever- 
sionary rights,  and  it  appeared  that  the  said  land  had  beeYi  mortgaged 
to  the  subsequent  vendee  more  than  12  years  before  suit, 

Eeld,  that  there  was  nothing  in  the  provisions  of  the  Indian  Limi- 
tation Act  of  1877  which  prevented  the  plaintiff  in  such  suit  from 
attacking  the  said  previous  mortgage,  and  that  it  could  not  be 
held  in  a  suit  regarding  the  subsequent  sale,  that  the  title  of  the 
mortgagee  had  acquired  validity  by  prescription. 

But,  held,  that  there  was  a  presumption,  which  had  not  been 
rebutted,  that  the  mortgagee  intended  to  keep  alive  the  charge  created 
by  the  previous  mortgage-deed,  and  that  it  was  not  merged  in  the  sub- 
Beqaent  sale. 


No. 


INDEX  TO  CIVIL  JUDGMENTS.  H 


The  references  are  to  the  Nos.  given  to  the  eases  in  the  "  Record." 


No. 

Held,  therefore,  that  plaintiff  was  entitled  to  a  declaration,  that  the 
sale  would  not  affect  his  reversionary  rights,  but  that  such  declaration 
could  not  affect  the  rights  of  the  mortgagee  under  the  previous 
mortgage       71 

Mortgage. — Construction  of  document — Provision  in  mortgaqe'detd  regarding 
interest. — In  the  case  of  a  mortgage-deed  in  which  there  is  a  rate  of 
interest  fixed,  without  any  specific  condition  that  its  payment  shall 
cease  on  a  certain  contingency,  and  a  clause  specifying  a  date  of  redemp- 
tion and  conditional  sale,  it  is  generally  to  be  held  on  a  consideration 
of  all  the  terms  of  the  deed  taken  together,  in  the  absence  of  clear 
intention  to  the  contrary,  that  the  contract  does  not  contemplate  the 
cessation  of  interest  from  the  date  when  the  payment  of  the  capital 
sum  becomes  due. 

Where,  therefore,  a  mortgage-deed  provided  that  the  mortgagor  was 
to  remain  in  possession,  paying  interest  on  the  mortgage-money  at  6 
per  cent,  per  annum  half-yearly;  that  on  default  of  payment  of 
interest  compound  interest  was  to  be  charged  ;  that  on  default  of 
payment  of  interest  for  four  successive  half-years,  possession  was  to  be 
given  to  the  mortgagee  and  the  produce  of  the  land  was  to  be  taken 
in  lieu  of  interest;  that  the  mortgaged  property  was  to  be  redeemed 
within  six  years,  and  if  not  then  redeemed,  the  mortgage  was  to 
become  tpi(? /ado  a  sale ;  and  it  appeared  that  there  had  been  no 
breach  of  the  condition  regarding  the  failure  to  pay  interest  for  four 
successive  half-years  previous  to  the  end  of  the  six  years  allowed  for 
redemption,  but  that  subsequently  to  the  expiry  of  the  said  period, 
there  had  been  a  failure  to  pay  interest  for  four  successive  half-years, 

Held,  that  as  there  was  no  condition  that  interest  should  cease  to 
run  on  the  terms  stated  after  the  expiry  of  six  years,  defendant's 
failure  to  pay  interest  for  four  successive  half-years  after  the  expiry 
of  the  six  years  allowed  for  redemption  was  a  clear  breach  of  the 
terms  of  the  contract,  and  entitled  plaintiff  to  obtain  possession  of 
the  land  as  mortgagee,  and  that  he  was  not  bound  to  resort  to  the 
other  relief,  which  he  might  have  claimed,  of  foreclosure         ...         ...         77 

Huhammadan  Law. — Pre-emption — Death  of  claimant  pendente  lite — Abatement 
of  suit  — Punjab  Laws  Act,  1872,  Section  5. — See  Pre-emption,  No.  12. 

Municipal  Gommittes. — See  Punjab  Municipal  Act,  1891,  Section  45. — Punjab 
Municipal  Act,  1891,  Sections  91,  92,  94,  95 — Refusal  of  Municipal  Com- 
mittee to  sanction  re-erection  of  a  projection — Discretion  of  Committee 
— Jurisdiction  of  Civil  Court— Compensation. — Sections  92  and  150  of 
the  Punjab  Municipal  Act,  1891,  provide  for  the  disposal  of  certain 
matters  by  a  Municipal  Committee  and  the  Commissioner,  and  a  Civil 
Court  has  no  jurisdiction  to  interfere  with  the  discharge  of  their 
powers  and  duties  by  either.  But  when  it  is  alleged  that  action  has 
been  taken  by  the  Committee  MZira  rtVes,  or  in  bad  faith,  or  which  is 
not  covered  by  the  authority  of  the  Act,  the  Court  has  the  power  to 
enquire  into  the  matter,  and  if  it  finds  that  the  action  complained  of 
is  not  covered  by  the  powers  given  to  such  Committee  under  the 
Punjab  Municipal  Act,  1891,  or  any  other  Act,  the  Court  can  grant 
relief  which  in  certain  cases  would  take  the  form  of  an  injunction. 
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In  a  case  where  a  Municipal  Committee  refused  to  permit  plaintiff 
to  re-erect  a  certain  construction  which  he  had  pulled  down  and  wished 
to  rebuild,  except  in  accordance  with  the  Committee's  bye-law,  where- 
upon plaintiff  sued  in  Civil  Court  for  a  decree  that  the  Committee 
had  no  right  to  interfere  with  his  rebuilding,  and  that  they  should  not 
so  interfere. 

Held,  that  whether  or  not  plaintiff  was  entitled  to  rebuild  the 
construction  without  the  permission  of  the  Committee  (a  point  not 
before  the  Court),  his  right  to  do  so  was  not  indefeasible,  but  must 
come  to  an  end  as  soon  as  the  Committee  chose  to  exercise  their  powers 
nnder  Section  91  or  Section  95  of  the  Act,  a  matter  entirely  within 
their  discretion,  and  in  which  they  were  not  liable  to  be  controlled  by 
the  Civil  Court,  or,  if  so  liable  at  all,  only  when  they  exercised  their 
discretion  in  a  capricious,  wanton  and  oppressive  manner       ...  ...         90 

N. 

Negligence  on  part  of  Guardian. — See  Ouardian  and  Wards. 
Nuncupative  TFtZ/.— See  Quardivn  and  Wards  Act,  No.  3. 

0. 

Oafhs  Act,  1873. — Oailn  Ad,  1873,  Section  11 — Evt'denee  given  hy  person  on  oa/h, 
effen/of,  as  regards  person  offering  to  he  hound  thereby — Civil  Procedure 
Code,  1882,  Section  562.— Under  Section  11  of  the  Oaths  Act,  1873, 
the  evidence  given  by  a  person  on  oath  is,  as  regards  the  party  who 
offered  to  be  bound  thereby,  conclusive  proof  merely  of  the  matter 
stated  and  of  nothing  further. 

Where,  therefore,  in  a  suit  by  plaintiff  for  Rs.  550  profits  lost  by 
plaintiff  through  the  default  of  N.  C,  and  another,  defendants,  to 
deliver  gram  during  one  month  at  contract  rate,  and  for  Rs.  SO  earnest- 
money  paid  to  N.  C,  it  appeared  that  one  D.  D.,  defendant, 
who  made  the  contract  as  a  broker  and  was  alleged  to  have 
been  a  surety  for  its  due  performance,  challenged  N.  C.  to  the  oath 
saying  that  if  N.  C.  would  swear  that  he  (N.  C.)  had  not  receiv- 
ed the  earnest-money,  he  himself  would  be  responsible  for  the 
plaintiff's  claim,  and  the  said  N.  C.  thereupon  swore  that  he  had  not 
received  the  said  earnest-money,  held,  that  such  statement,  on  oath 
merely  concluded  the  question  whether  N.  C.  had  or  had  not  received 
such  earnest-money. 

Beld,  therefore,  that  the  first  Court  had  erred  in  regarding  the  oath 
80  taken  as  per  se  sufficient  ground  for  decreeing  the  suit  as  against 
D.  D.,  and  dismissing  it  as  against  the  other  defendants. 

Held,  further,  that  inasmuch  as  the  first  Court  had  decreed  the  suit 
merely  on  the  oath  taken,  and  had  not  decided  any  of  the  five  issues 
which  it  had  framed,  the  lower  Appellate  Court  had  rightly  remanded 
the  case  under  Section  562  of  the  Civil  Procedure  Code  ...         ...         45 

Occupancy  Hights. — Occupancy  rights,  succession  to — Adopted  son — Punjab  Tenancy 
Act,  1887,  Sections  6,  69— Flea  raised  in  Apellate  Court  for  the  first 
time.  ^ 
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Held,  that  a  daughter's  son,  who  has  been  adopted,  is  not  entitled, 
by  virtue  of  clause  (3)  of  Section  5  of  the  Punjab  Tenancy  Act,  to  suc- 
ceed to  the  occupancy  rights  of  his  adoptive  father  who  was  a  tenant 
under  the  said  section,  and  that  the  objection  to  such  succession  can 
be  taken  by  the  male  collaterals  of  the  tenant  as  well  as  by  the 
landlord. 

The  proviso  in  clause  (3)  of  Section  5  of  the  Act  refers  only  to  the 
original  acquisition  of  the  right. 

An  Appellate  Court  is  entitled  to  take  notice  of  a  question  of  law 
which  clearly  arises  in  the  case,  even  though  the  question  may  have 
been  overlooked  both  by  the  parties  to  the  case  and  by  the  Courts 
which  have  dealt  with  it     ...         ...  ...         ...  ...         ...         ,„         22 

Occupancy  Rights — Ooc^ipancy  rights — Alienation  by  widow  in  favour  of  proprietor 
— Right  of  reversioner  to  ohj ect — Punjab  Tenancy  Act,  1887,  Section  59(3). 

"Held,  that  a  mortgage  of  ocoapancy  rights  by  a  widow  is  void  under 
Section  69  (3)  of  the  Punjab  Tenancy  Act,  1887,  and  none  the  less  so 
because  such  mortgage  is  in  favour  of  some  of  the  proprietary  body. 

Held,  also,  that  plaintiff,  as  the  reversionary  heir  to  the  widow  and 
a  co-sharer  with  her  in  the  holding  which  was  undivided,  was  enti- 
tled to  sue  for  a  declaration  that  such  mortgage  was  void         ...         ...         39 

,,  ,,  Punjab  Tenancy  Act,  1887,  Seciiont  53,   56,   60 — Unauthorized 

alienation  of  occupancy  rights — Gus/omary  right  of  collaterals  to  object    to 
alienation. 

Held,  by  the  Full  Bench,  that  when  an  occupancy  tenant  has  not 
complied  with  the  provisions  of  Sections  53  and  56  of  the  Tenancy 
Act,  1887,  by  giving  notice  to  the  landlord  of  his  intention  to  alienate, 
or  obtaining  the  landlord's  previous  consent  in  writing,  the  alienee 
obtains  no  indefeasible  title  to  the  tenancy  under  the  Act,  such  aliena- 
tion being  voidable  under  Section  60  of  the  Act  at  the  instance  of  the 
landlord,  or  by  a  collateral  under  customary  law  if  the  collateral  is 
able  to  establish  the  custom. 

In  considering  whether  such  custom  exists  the  Court  may  take 
into  consideration  the  custom  applicable  as  regards  alienations  of  pro- 
prietary rights,  a  very  strong  inference  arising  from  the  existence  of 
the  custom  in  the  latter  case  that  it  exists  also  in  the  former  case     ...         89 

"  Omnia  rite  esse  acta." — See  Limitation  Act,  1877,  2nd  Schedule,  Article  141. 
**  Owner"  and  ''  Landoivner." — See  Partition,  No.  3. — Pre-emption,  ^o.  11. 

p. 
Fagwand  or  Chundawand. — See  Cu$tom  III — Inheritance,  No.  7. 
Parties— joinder  o/.t— See  Joinder  of  Parties. 

Partition.— Civil  Procedure  Code,  J 882,  Section  ^i^—AvpUeation  to  Revenue  O^cer 
for  partition  of  land— Question  nf  title  decided  by  said  officer — Subsequent 
suit  for  possession  of  houte— Title  to  land  and  house  identical — Punjab 
Land  Bevenut  Act,  1887,  Section  117. — In  previous  partition  proceed- 
ings, relating  to  certain  land  and  between  the  parties  to  the  present 
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snit  the  Revenue  OflBcer,  before  whom  the  proceedings  were  instituted, 
passed  an  order  under  Section  117  of  the  Land  Revenue  Act,  to  the 
effect  that  he  would  himself  inquire  into  and  determine  the  question 
of  title  that  had  been  raised.  Subsequently  the  present  plaintiffs 
filed  an  application,  upon  which  they  paid  the  full  stamp  necessary 
for  a  civil  suit,  but  which  was  not  in  the  form  of,  or  verified  as,  a 
plaint,  and  contained  no  statement  of  claim  beyond  a  reference  to  the 
said  order,  and  a  statement  that  a  separate  suit  would  be  brought  for 
possession  of  a  house  connected  with  the  land.  The  application  was, 
however,  registered  in  the  register  of  civil  suits,  the  order  that  it 
should  be  so  registered  and  the  summons  issued  being  signed  by  the 
said  oflBcer,  who  was  an  Extra  Assistant  Commissioner,  as  "  Munsif, 
1st  class."  The  officer  then  proceeded  under  Section  117  (2)  (6)  of 
the  Land  Revenue  Act,  and  gave  plaintiff  a  decree  in  respect  of  the 
land,  the  judgment  being  signed  by  him  as  "  Assistant  Collector," 
and  the  decree  as  "  Munsif,  1st  class."  Plaintiffs  having  subsequently 
sued  for  possession  of  the  house  mentioned  in  their  said  application, 
defendants  pleaded  that  the  suit  was  barred  under  Section  43  of  the 
Civil  Procedure  Code,  on  the  ground  that  the  decree  in  the  partition 
proceedings  had  been  passed  by  the  Extra  Assistant  Commissioner, 
purely  in  the  exercise  of  his  civil  powers  as  a  Munsif,  1st  class,  and 
that  therefore  the  claim  to  the  house  could  have  been  made  before 
him  and  determined  in  those  proceedings.  It  was  admitted  that 
plaintiff's  title  to  the  land  and  to  the  house  was  tbe  same. 

Held,  that  the  Extra  Assistant  Commissioner  had  clearly  intended 
in  the  partition  proceedings  to  act  under  Section  117  (2)  (6)  of  the 
Land  Revenue  Act,  as  a  Revenue  Officer,  and  that  his  jurisdiction  was 
confined  to  the  question  of  title  to  the  land  which  alone  was  the  sub- 
ject of  those  proceedings. 

Held,  therefore,  that  inasmuch  as  no  claim  to  the  house  could  have 
been  included  in  the  former  proceedings,  the  present  suit  was  not 
barred  under  Section  43  of  the  Civil  Procedure  Code  ...         ...         ...         30 

Partition. — Punjab  Land  Bevenue  Act,  1887,  Section  158  (2)  (xvii),  (xviii) — Suit 
to  set  aside  award  of  arbitrators  appoin/ed  by  Revenue  Officer  in  partition 
proceedings — Allegation  of  fraud,  hut  no  dispute  as  to  title. — Plaintiffs 
sued  to  set  aside  an  award  of  arbitrators  appointed  by  a  Revenue 
Officer,  under  Chapter  X  of  the  Punjab  Land  Revenue  Act,  1887,  in 
a  dispute  between  the  parties  about  partition  of  land.  No  question 
as  to  title  was  raised,  but  plaintiffs  sued  on  the  ground  of  fraud  inas- 
much as  they  had  not  been  given  the  land  which  had  been  promised 
to  them. 

Held,  that  the  snit  would  not  lie,  plaintiffs'  only  course  being  to 
press  their  objections  before  the  Revenue  Officer,  and  thereafter 
appeal  to  the  superior  Revenue  authority  ...         ...         ...         ...         62 

„  Partition'^  "Right  of  widow  who  has  succeeded  to  her  husband's  inttrests 

in  Joint  holding  to  claim  partition — Grant  of  such  prayer  by  Revenue 
Officer — Jurisdiction  of  Civil  Court  to  entertain  subsequent  suit  by  ro- 
sharers  obfecting  that  widow  is  by  custom  not  entitled  to  claim  partition 
— "  Question  as  to  title  " — "  Owner  "  and  "  Landowner  " — Punjab  Land 
Eevonu9  Act,  1887,  Sectioni  111,115,  116,  158, 
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Held,  by  the  Full  Bench,  that  though  a  widow  who  succeeds  to  her 
h^isband's  interests  in  a  joint  holding  on  a  life  tenure  and  is  recorded 
as  a  joint-owner  in  the  Revenue  papers,  is  entitled,  as  being  "  an 
owner  "  within  the  meaning  of  Section  111  of  the  Punjab  Land  Reve- 
nue Act,  1887,  to  apply  for  partition  before  a  Revenue  Officer,  who 
has  a  discretion  to  either  gfrant  or  refuse  her  prayer,  it  is  open  to  the 
co-sharers,  in  the  event  of  her  prayer  being  so  granted,  to  seek  relief 
in  the  Civil  Court  on  the  ground  that  the  widow  was  by  custom  not 
entitled  to  claim  partition,  such  objection  on  their  part  raising  a 
question  of  title  in  the  land  sought  to  be  partitioned  and  therefore 
giving  the  Civil  Court  jurisdiction  to  entertain  the  suit  ...         ...         82 

Partnership, — Document,  construclicn  of — Eegistration  Act,  1877,  Seeficns  17,  49 — 
Partnership  or  co-ownership  —  Abandonment — Estoppel — Limitation  Act, 
1877,  2nd  Schedule,  Articles  142,  144, — Plaintiff  sued  for  an  account 
of  the  income  and  expenditure  of  a  certain  Ttul  (or  water-course)  jointly 
excavated  by  the  parties  under  an  agreement  in  writing,  dated  24th 
February  1873,  whereby  it  was  agreed,  inter  alia,  that,  in  considera- 
tion of  half  the  outlay  in  excavating  the  kul,  which  originally  belong- 
ed to  defendant  and  his  ancestors,  but  had  fallen  into  disrepair  and 
become  useless,  the  plaintiff  was  to  become  a  half-sharer  therein  ;  that 
thenceforth  the  income  and  expenditure  on  the  kul  was  to  be  shared 
in  the  same  proportion,  and  that  in  the  event  of  a  sharer  failing  to 
pay  the  expenses  of  repairs,  he  was  to  be  debarred  from  participating 
in  the  income  of  that  year.  Defendants  admitted  the  agreement  and 
rendition  of  accounts  till  1936  Sambat,  but  alleged  that  after  that 
year  the  kid  was  stopped  and  litigation  ensued  with  the  owners  of 
certain  villages  ;  that  plaintiff  refused  to  contribute  towards  the  ex- 
pense* and  gave  up  his  share  ;  and  that  defendants  had  conducted  the 
cases  themselves  and  enjoyed  the  profits  of  the  kul  ever  since. 

The  District  Judge  dismissed  the  suit  on  the  ground  that  plaintiff, 
by  refusing  to  contribute  towards  the  expenses  of  the  said  litigation 
and  by  his  subsequent  conduct,  had  abandoned  and  lost  his  rights  in 
the  kul.  This  decree  was  upheld,  on  appeal,  by  the  Divisional  Judge, 
both  on  the  ground  that  plaintiff  had  abandoned  and  lost  his  said 
rights,  and  also  that  his  conduct  estopped  him  from  preferring  the 
present  claim. 

Plaintiff  having  appealed  to  the  Chief  Court,  the  defendants  sup- 
ported the  decree  of  the  lower  Courts,  not  only  on  the  ground  of 
abandonment  and  estoppel,  but  also  on  the  grounds  {a)  that  plaintiff's 
rights  in  the  kul  could  not  be  proved,  as  the  written  agreement 
of  1873  required  registration,  and  being  unregistered  was  inadmis- 
Bible  in  evidence  ;  (6)  that  the  suit  was  practically  one  for  accounts  of 
a  partnership,  and  therefore  could  not  lie  without  a  prayer  for  dis- 
solution ;  and  (c)  that  the  failure  of  plaintiff  to  contribute  towards 
the  expenses  of  repairs  debarred  him  from  claiming  a  share  of  the 
produce  for  any  of  the  years  for  which  accounts  were  claimed. 

B.eld,  that  the  claim  was  one  relating  to  profits  of  immovable  pro- 
perty, and  that  the  right  in  respect  of  which  the  parties  were  litigat- 
ing and  which  formed  the  basis  of  the  claim  was  one  regarding  such 
property,  and  that,  therefore,  the  limitation  for  the  possession  of  a 
share  in  the  kid  would  be  12  years,  whether  under  Article  142  or  Article 
144  of  the  Limitatioa  Act. 
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Found,  upon  the  evidence,  that  there  was  no  proof  of  abandonment 
on  the  part  of  plaintiff. 

Beld,  father,  that  the  written  agreement  of  1873  did  not  require 
registration,  inasmuch  as  taken  as  a  whole,  it  meant  nothing  more 
than  that  defendant  agreed  to  give  plaintiff  a  half  share  in  the  kul 
provided  that  the  latter  paid  a  half  share  of  the  expenses  of  excava- 
tion, and  that  such  a  condition  did  not  create  a  present  right  in  the 
Jtul,  but  merely  one  that  would  come  into  existence  in  the  event  of 
plaintiff  fulfilling  the  said  condition. 

Held,  also,  that  even  if  it  wei-e  conceded  that  a  present  right  was 
created  by  the  instrument  it  was  only  a  right  in  the  ruined  kul,  which 
had  at  the  time  no  value  at  all,  and  certainly  could  not  be  said  to 
have  been  worth  Rs.  100,  and  that  the  valuable  property  which  might 
come  into  existence  if  the  conditions  of  the  agreement  were  carried 
out  could  not  be  held  to  furnish  the  test  of  valuation. 

Section  17  of  the  Registration  Act  mast  be  strictly  construed,  and 
unless  a  document  is  clearly  brought  within  the  purview  of  the  sec- 
tion, it  cannot  be  excluded  from  evidence,  and,  in  case  of  doubt,  the 
benefit  must  be  given  to  the  document. 

Held,  upon  the  facts  of  the  case,  that  the  claim  was  one  for  accoants 
of  a  co-ownership  in  immoveable  property  and  not  of  a  partnership. 

Held,  finally,  that  the  agreement,  rightly  construed,  only  depriv- 
ed a  co-Bharer  of  the  income  in  case  he  refused  to  pay  his  quota  of 
expenses  of  repairs,  &c.,  and  that  mere  7ion-payme7U  did  not  amount  to 
such  refusal,  though  defendant  was  entitled  to  deduct  the  amount  of 
the  said  expenses  from  plaintiff's  share  of  the  profits   ...         ,,.         ...         51 

Partnership— lien— Contract  Act,  1872,  Sections  GO,  61,217,262— 
Sei  of — Givil  Porcedtire  Code,  1882,  Section  111. — The  rule  as  to  the 
equitable  lien  possessed  by  each  partner  on  the  partnership 
property  cannot  be  applied  so  as  to  enable  a  rnanaging  partner 
to  appropriate  money  duo  to  another  partner  out  of  the  assets  of  a 
firm  in  liquidation  of  a  debt  due  from  that  partner  to  himself  and 
entirely  unconnected  with  the  business  of  the  firm. 

Neither  at  common  law  nor  in  equity  is  there  any  right  of  set-off 
between  parties  mutually  indebted  in  the  absence  of  an  agreement  to 
that  effect.  Nor  do  the  provisions  of  Section  111  of  the  Civil  Pro- 
cedure Code  apply  where  the  debt  sought  to  be  set-off  Avaa  barred 
by  limitation  before  the  suit  was  filed     ...         ...         ...  ...  ...         63 

Perversion  to  Shchammadamsm. — See  Custom  I. — Adoption,  No.  2. 

Plaint. --Order  of  Appellate  Court   rettirninri  plaint  for   amendment — Appeal,— See 
Oivil  Procedure  Code,  1882,  Section  588  (6). 

Plaintiff,  death  o/.— See  Civil  Procedure  Code,    1882,  Section  365. — Pre-emptionf 
No.  12. 

Pleader, potcer  of,  to  compromise  suit. — See   Civil  Procedure  Code,    1882,  Section 
375. 

Possession,  suit  fort  by  tenant  after  ejectment.— See  Landlord  and  Tenant,  No*  3^ 
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Pre-emption.— Civil  Procedure  Code,  1882,  Section  2U— Decree  for  pre-emption— 
Queslion  u-'hether  decree-holder  has  paid  money  into  Court  ivithiri  time, — 
See  Civil  Procedure  Code,  1882,  Section  244. 

„  Pre-emption — Fraudulent  concealment  of  sale — Limitation  Act,  1877, 

Section  18,  knowledge  of  facts,  presumption  as  to. — See  Limitation  Act, 
1877,  Section  18. 

.    J,  Pre-emption — Decree  directing  money  to  he  paid  into  Court  by  certain 

date,  but  not  stating  cnnsequences  of  twn-compliancc— Execution  of  decree — 
Limitation  Act,  1877,  2ni  Schedule,  Article  179. — See  Limitation  Act, 
1877,  2nd  Schedule,  Article  179,  No.  3. 

„  Pre-emption — Punjab    Laics  Act,    1872,    Section  9 — Bights  to    use 

water  of  perennial  stream— ^^  Immovable  property  " — General  Clauses  Act, 
1868,  Section  2  (5). 

Held,  that  inasmuch  as  the  water  of  a  perennial  stream  comes  out 
of  land,  the  right  to  use  such  water  is  "  a  benefit  arising  out  of  land," 
and  is,  therefore,  "  immovable  property "  within  the  meaning  of 
Section  2  (5)  of  the  General  Clauses  Act,  1868,  so  as  to  found  a  suit 
for  pre-emption  in  respect  of  a  sale  thereof  under  Section  9  of  the 
Punjab  Laws  Act,  1872       ...         ...         ...         ...         ...         ...         ...         11 

,,  Pre-emption — Mortgage  by  conditional  sale — Failure  by  prc-emptora 

to  tender  amount  due  on  mortgage  after  notice,  effect  of — Plaintiff  in  pre- 
emption suit  acting  banami — Joint  suit  for  pre-emption  by  numerous 
occupancy  tenants  —Price  to  be  paid  by  pre-cmptnrs  on  foreclosure  of  mort- 
gage— Punjab  Laws  Act,  1872,  Sections  1.3,  14,  15. 

Held,  that  in  the  case  of  a  foreclosure  of  mortgage  by  conditional 
sale,  the  failure  on  the  part  of  the  pre-emptor  to  tender  tbe  amount 
due  on  the  mortgage  after  notice  duly  served  upon  him,  does  not  in- 
volve forfeiture  of  his  right  of  pre-emption,  the  provision  as  to 
forfeiture  contained  in  Section  14  of  the  Punjab  Laws  Act,  which 
deals  with  sales,  having  been  intentionally  omitted  in  Section  15  of 
the  Act,  which  deals  with  foreclosures. 

Held,  further,  that,  though  when  it  is  proved  that  a  plaintiff  in  a 
pre-emption  suit  is  acting  banami  the  Court  should  refuse  the  nominal 
plaintiff  a  decree,  a  plaintiff  in  such  a  suit  is  not  disentitled  to  a 
decree  merely  because,  in  order  to  raise  funds  for  the  maintenance  of 
his  suit,  he  has  entered  into  an  agreement  with  other  persons  as  to 
wha,t  he  will  do  with  the  land  if  he  gets  it,  any  subsequent  transfer  of 
such  land  by  the  plaintiff  after  he  has  obtained  it  giving  rise  to  a  fresh 
cause  of  action  to  the  other  pre-emptors. 

In  a  joint  suit  for  pre-emption  by  several  occupancy  tenants  and 
others  it  was  objected  on  appeal  that  (I)  the  occupancy  tenants  had 
joined  strangers  in  the  plaint,  (2)  that  plaintiffs  were  not  the  whole 
body  of  the  occupancy  tenants,  and  (3)  that  as  individual  tenants  they 
could  not  combine  their  claims  in  a  single  suit. 

Held,  that  the  said  objections  were  unfounded.  If  the  list  of  plaintiffs 
included  any  persons  who  were  not  occupancy  tenants,  the  proper 
course  was  to  take  the  objection  at  the  first  hearing  and  have  their 
names  struck  out,  which   could  be   done  without   altering   the   plaint 
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generally  or  affecting  the  right  of  tlic  remaining  plaintiffs  to  claim  the 
whole  property.  Moreover,  as  it  was  not  disputed  that  each  occupancy 
tenant  could  sue  separately  for  the  whole  property,  or  that  the  whole 
property  would  be  divided  equally  among  those  tenants  who  succeeded 
in  obtaining  a  decree,  there  was  no  reason  why  the  plaintiffs  could 
not  sue  jointly,  even  upon  the  assumption  that  they  did  not  represent 
the  whole  body  of  the  tenants. 

As  regards  the  price  to  be  paid  by  the  pre-emptor,  held,  that  he  was 
entitled  to  take  the  property  on  foreclosure  on  payment,  not  of  what 
was  due  on  the  mortgage,  but  of  the  market  value  only. 

The  mere  fact  that  a  pre-emptor  in  his  eagerness  to  get  the  land 
and  to  outbid  others,  had  professed  himself  ready  to  pay  a  sum  con- 
siderably more  than  the  market  value,  held,  not  to  amount  to  an 
estoppel,  it  being  established  that  such  statement  did  not  lead  defend- 
ant to  confess  judgment  or  to  do  any  other  act  which  he  would  not 
have  done  had  the  statement  not  been  made       ...  ...  ...  ...         19 

Pr€'Binption. — Pre-emption,  suit  for — Sale  or  contract  to  sell — Construction  of  docu- 
ment— Transfer  of  Property  Act,  1882,  Section  54'.— According  to  the 
terms  of  a  certain  deed,  which  was  stamped  with  a  one-rupee  stamp,  , 
the  vendor  undertook  to  satisfy  plaintiff  further  as  to  the  vendor's 
title,  and  to  execute  a  deed  of  sale  within  three  months,  after  which, 
if  such  deed  was  not  executed,  plaintiff  might  sue  for  specific  perform- 
ance. The  amount  of  the  purcliase-money  wati  Rs.  15.000,  of  which 
Ra.  4,300  was  proved  to  have  been  paid  in  cash  to  the  vendor. 

Held,  that  the  deed,  rightly  construed,  amounted  merely  to  a  con- 
tract to  sell  and  not  a  sale,  and  that  the  payment  of  consideration  did 
not  necessarily  imply  that  the  deed  was  a  sale. 

EelJ,  further*,  that,  under  Section  .54  of  the  Transfer  of  Property 
Act,  1882,  which,  though  not  in  force  in  the  Punjab,  represents  gener- 
ally the  law  in  force  in  British  India,  a  contract  for  sale  of  immovable 
property  does  not  of  itself  create  any  interest  in,  or  charge  upon,  such 
property         65 

J,  Pre-emption  —  Sale  to   two   co-sharers   and  a  stranger — Subsequent 

acquisition  of  stranger^ s  share  by  third  co-sharer — Suit  by  a  fourth  co- 
sharer  for  pre-emption. — The  laud  in  suit  was  in  the  first  instance  sold 
to  three  persons,  of  whom  two  were  co-sharers  in  the  joint  holding, 
but  one  was  not.  Subsequently  plaintiff,  who  was  also  a  co-sharer 
in  the  said  holding,  sued  for  pre-emption  in  respect  of  the  sale,  but 
shortly  before  the  institution  of  liis  suit,  the  stranger  vendee  sold 
his  share  to  one  K.  C,  another  co-sharer  in  the  same  holding. 
Accordingly  at  the  time  when  the  suit  was  instituted,  the  land  was 
in  the  hands  of  three  vendees  against  no  one  of  whom  plaintiff  could 
assert  a  superior  right.  It  was,  however,  contended  on  behalf  of 
plaintiff  that  regard  must  be  had  to  tho  original  transaction  in  which 
two  vendees,  who  had  equal  rights  with  plaintiff,  had  joined  with 
them  in  the  purchase  a  third  whoso  right  was  inferior  to  that  of 
plaintiff,  and  that  the  right  of  pre-emption  which  plaintiff  would  in 
consequence  have  had  as  against  the  original  vendees  could  not  be 
defeated  by  tho  subsequent  elimination  of  the  stranger  and  tho  sub- 
stitation  of  a  person  against  whom  plaintiff  had  not  a  superior  right. 
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Held,  overruling  the  said  contention,  that  the  mere  fact  that  at  one 
stage  a  stranger  had  a  share  in  the  bargain  could  not  be  held  to 
vitiate  the  right  of  the  three  persons  who  were  the  vendees  at  the 
date  of  suit  and  resisted  plaintiif's  claim  with  one  that  was  not 
inferior  to  his  own  ...  ...  ...  .  .  aq 

Pre-emp/ion. —  Pre-emption — Claim  in   respect  rf    land   situate   in   ouf -growth   r-/ 
tmon  of  Batala  and  occupied   hy  shops — Onus  probandi. — Plaintiff   sued 
for  pre-emptioii  of  certain  land  which,  though   formerly    agricultural 
was  at  the  date  of  suit  situate  in  an  out-growth  of  the  town  of  Batala 
and  was  occupied  by  business  premises,  or  shops,  and  not  by  dwellinrr. 
houses. 

I?eZ(Z,  that  the  claim  must  be  treated  as  one  in  respect  of  property 
which,  though  formerly  agricultural  land,  should  now  be  regarded  as 
subject  to  urban  rules. 

Held,  therefore,  that  the  burden  of  proving  that  there  was  a  custom 
of  pre-emption  applicable  to  such  property  was  upon  plaintiff,  and 
found,  that  plaintiff  had  failed  to  relieve  himself  of  such  onus. 

No.  87,  P?6)ya&  fleconZ,  1890,  followed       70 

,,  ,,  Pre-emption — Parties   with  equal  rights  of  pre-emption — Liability 

of  pai'fy  who  privately  purchases  from  original  vendor  to  ha  defeated  hy 
party  ivho  subsequently  to  such  purchase  sues  ori'yinal  vendor  and  vendee  for 
pre-emption. — A,  having  sold  certain  property,  in  respect  of  which  X 
and  Y  had  equal  rights  of  pre-emption,  to  B,  X  privately  purchased  the 
said  property  from  B.  Subsequently  to  such  re-sale,  Y  sued  A  and  B 
for  pre-emption. 

Held,  that  X  by  his  purchase  from  B  had  asserted  his  pi'e-emptive 
title  in  so  efficacious  a  form  as  to  be  entitled  to  have  his  Ijargain  se- 
cured to  him  against  every  one  not  having  a  superior  right  of  pre- 
emption. 

No.  138,  Punjab  Eecord,  1884.,  and  J.  L.  B.,  XXiAll,  100,  followed...         73 

„  „  Pre-emption — Conditional  decree — Payment  of  purchase-money  — 

Appeal  —  Decree  of  Appellate  Court  confirming  decree  of  first  Courl,  hut 
silent  as  to  time  for  payment  of  purchase-money. — The  first  Court  granted 
plaintiff  a  decree  for  possession  of  certain  land  on  payment  by  him  of 
Rs.  300  within  one  month  from  the  date  of  decree.  Plaintiff  appealed 
to  the  lower  Appellate  Court  on  the  question  of  price  and  costs.  The 
lower  Appellate  Court  dismissed  the  appeal  and  concluded  its  judg- 
ment as  follows  :  "  I  observe  that  plaintiff  admits  not  having  paid 
"  Rs.  300  into  Court  as  directed  by  the  16th  April  1898.  This  should 
"  be  taken  into  account  by  the  lower  Court  in  the  eventof  plaintiff  now 
"  desiring  to  pay  in  the  money.  I  have  not  thought  it  right  to  extend 
"  in  any  way  the  time  within  which  the  plaintiff  should  have  liberty 
"  to  deposit  his  money."  Forty-eight  days  after  the  date  of  the  latter 
decree  plaintiff  filed  an  application  for  revision  in  the  Chief  Court,  but 
did  not  deposit  the  said  purchase-money  or  any  part  thereof. 
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Held,  following  Rup  Chandy.  Shams-ul-Jahan  (J.  L.  B.,  XI  ^ZZ.,346), 
that  inasmuch  as  the  decree  of  the  Brst  Court  had  allowed  one  month 
for  payment  of  the  purchase-money,  and  the  appeal  against  that  de- 
cree had  been  dismissed  without  any  fresli  period  for  payment  being 
expressly  allowed,  the  Appellate  decree  must  bo  taken  to  have  incor- 
porated the  terms  of  the  original  decree,  that  the  period  of  one  month 
allowed  for  payment  must  be  calculated  from  the  date  of  the  Appel- 
late decree,  and  that  payment  by  the  decree-holder  within  one  month 
of  that  date  would  have  been  in  time. 

Under  the  circumstances  of  the  present  case,  the  Chief  Court  grant- 
ed the  decree-holder  a  further  period  of  14  days  from  the  date  of  its 
order  for  such  payment       ...  ...  ...  ...         ...  ...  ..,         gg 

Pre-emption.— Pre-emption,  Act  IV,  of  1872,  Section  12— ^' Landoivner  "  and 
"Landholder" — Purchase  of  small  plot  of  unculturahle  Zant?.  — PlaintifF 
one  of  the  old  proprietary  body  with  a  large  holding,  claimed  posses- 
sion by  pre-emption  of  certain  land  which  had  been  sold  by  one  M.  to 
defendants  by  registered  deed  of  sale.  Defendants  admitted  plaintiff's 
right  to  pre-empt,  but  pleaded  that  their  rights  of  pre-emption  were 
equal  as  they  also  owned  land  in  the  same  taraf  as  the  land  in  ques- 
tion. It  appeared  that  defendants  owned  1  hanal  1|  mailas  of  land 
ghair-mumkin  chappar,  that  is  unculturahle  pond,  which  they  purchas- 
ed for  Rs.  200.  The  point  for  decision  was  whether  the  possession  of 
this  plot  of  unculturahle  land  constituted  defendants  vendees  "  land- 
owners or  landholders  "  within  the  meaning  of  Section  12  (d)  of  Act 
IV^  of  1872. 

J7eW,  that  defendants  were  not  "landowners"  or  "landholders" 
within  the  meaning  of  the  said  section  so  as  to  be  entitled  to  a  right 
of  pre-emption  equal  to  that  of  plaintiff. 

No.  15.3,  Punjah  Record,  1888,  followed ;  No.  7,  Punjab  Record,  1896, 
distinguished  ...  ...  ...  ...  ...  ...  ...  ^^^  gg 

„  „         Prc-emp/ion  —Death  of  claimant  pendente  lite — Abatement  ofsuii 

Muhammadim  Lain — Punjab  Laics  Act,  1872,  Section  6. — The  plaintiff 
in  a  suit  for  pre-emption  died  p'juZen/'e /i7e,  whereupon  his  sons  were 
brought  on  the  record  and  obtained  a  decree.  On  appeal  the  Divi- 
sional Judge  pro/jn'o  wo/?i  dismissed  the  suit  on  the  ground  that  by 
Muhammadan  Law,  which  was  the  personal  law  of  the  parties  the 
death  of  a  person  who  claimed  pre-emption  caused  the  abatement  of 
the  suit. 

Held,  that  under  Section  .5  of  the  Punjab  Laws  Act,  1872,  Aluham- 
madan  Law,  even  though  the  parties  were  Mnhamniadans,  was  inap- 
plicable to  a  claim  for  pre-emption  in  respect  of  agricultural  land,  and 
that  a  suit  for  pre-emption  brought  by  a  landowner  respecting  village 
lands  should  not  be  regarded  as  a  merely  personal  action  which 
must  terminate  on  the  death  of  the  original  plaintiff",  and  does  not  sur- 
vive to  his  representatives  ...  ...  ...  ...  ,,^  gn 

Presumptions. — Presumption  as  to  dedication  of  road  to  public. — See   Limitation 
Act  1877,  Section  26. 

„  Preiumption  as  to  regularity  of  proceedings- — See    Limitation   Act 

1877,  Ind  Schedule,  Article  HI,  No.  1. 
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Frincipal  and  Agent.— Suit  for  recovery  of  money  paid  to  agent  for  unlawful 
purpose — Suit  instituted  before  execution  of  unliw/ul  object — Pvincipal 
and  agent— Contract  Act,  1872,  Section  23— Locus  penitentise.— 
Plaintiff  sued  on  the  allegations  that  he  paid  a  sum  of  Rs.  300 
to  the  defendant,  a  friend  of  his,  to  procure  him  a  bride  ;  that 
defendant  had  represented  that  this  sum  was  to  be  paid  to  the  bride's 
father  in  advance,  and  the  betrothal  performed  on  the  9th  Nauratra  ; 
that  no  betrothal  had  taken  place,  and  that  defendant  on  being  asked 
to  refund  had  denied  the  receipt  of  the  money.  Defendant  denied 
the  transaction  altogether.  The  first  Court  found  that  plaintiff's  alle- 
gations were  proved,  and  that  he  was  entitled  to  recover,  but  the 
Divisional  Judge  on  appeal  held  that  the  defendant  had  undertaken 
to  act  as  a  mere  procurer,  that  the  contract  was  opposed  to  morality 
and  public  policy,  and  following  No.  116,  Punjab  Becord,  1880, 
dismissed  the  suit  without  going  into  the  facts.  Plaintiff  appealed  to 
the  Chief  Court. 

Beld,  that  inasmuch  as,  upon  the  true  construction  of  the  transaction 
defendant  was  merely  a  go-between  or  agent  of  the  plaintiff  for  paying 
the  money  to  the  bride's  father,  the  property  in  the  money  did  not 
pass  to  the  defendant,  but  remained  with  the  plaintiff  so  long  as  it 
continued  in  defendant's  hands  or  until  it  was  paid  over  to  the  father 
of  the  intended  bride. 

Held,  therefore,  that  the  suit  was  maintainable. 

A  person  who  pays  money  to  his  agent,  whether  on  the  agent's  repre- 
sentation or  of  his  own  motion,  for  an  unlawful  purpose  is  entitled  to 
a  locus  penitently,  and  can  call  back  his  money  at  any  time  before  the 
purpose  is  executed,  nor  in  such  a  case  can  the  agent,  merely  because 
he  was  entrusted  with  an  unlawful  commission,  repudiate  his  liability 
to  refund  and  appropriate  the  money  to  his  own  use. 

I.  L.  B.,  XXIII  Gale,  9G2 ;  /.  L.  d.,  XVIII  Mad.,  388 ;  No  106, 
Punjab  Record,  1819  ; 'No.  50,  Punjab  Becord,  1880;  No.  116,  Punjab 
Kecord,  1880  ;  No.  128,  Punjab  Record,  1889  -.—Taylor  v.  Bowers  (L.  R. 
1.,  Q.B.D.,  29))  undKearleyY.  Thomson  (L.  R.,  XXIV,  Q.  B.  D., 
747),  referred  to        6;J 

Promissory  Note. — Consideration — Inequitable  bargain— Burden  of  proof. — 
In  a  suit  by  plaintiff  to  recover  from  defendant  No.  1  and 
his  wife  a  sum  of  Rs.  10,000  principal  and  Rs.  2,400  intarest  on  a 
promissory  note  j)urporting  to  be  executed  by  both  defendants  on  the 
29th  November  1895,  payable  six  months  after  date,  defendant  No  1 
while  admitting  execution,  pleaded  that  after  he  had  attained  majori- 
ty his  extravagance  had  necessitated  his  estate  being  again  put 
under  the  Court  of  Wards ;  that  after  the  time  the  debt  was  contract- 
ed he  was  living  on  a  small  monthly  allowance  of  Rs.  160,  which 
was  inadequate  for  his  wants  ;  that  he  cast  about  for  a  loan,  and  that 
plaintiff,  whom  he  described  as  an  astute  lawyer's  clerk,  caught  him 
in  his  meshes  and  got  him  to  execute  the  note  for  a  grossly  inadequate 
consideration.  It  was,  therefore,  urged  on  his  behalf  that  the  doc- 
trine of  the  English  Court  of  Chancery  in  the  case  of  expectant  heirs 
and  necessitous  persons  should  be  applied,  and  a  decree  passed  merely 
for  what  he  had  actually  received,   with  reasonable  interest  thereon. 
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It  appeared  that  defendant  No.  1  was  a  well  grown  and  mature  man  of 
about  thirty,  who  had  already  succeeded  to  a  large  estate,  and  that, 
though  addicted  to  oxtravagance  and  debauchery,  he  was  not  a  person 
of  weak  mental  capacity,  or  in  any  state  of  mental  or  bodily  distress, 
or  such  necessity  as  made  him  incapable  of  weighing  the  consequences 
of  the  transaction  into  which  he  was  entering  with  the  plaintiff  with 
whom  he  had  had  no  previous  dealings. 

Held,  that  under  the  above  circumstances  defendant  No.  1  could  not 
be  placed  in  the  categoi-y  of  those  incapable  of  protecting  themselves, 
and  tliat  the  case  must,  therefore,  bo  treated  as  an  ordinary  case  of 
debtor  and  creditor,  the  onus  of  proof  of  all  the  disputed  facts  being, 
on  the  pleadings,  upon  defendant  No.  1. 

Ileld,  further,  that  there  is  an  equity  founded  upon  the  gross  inade- 
quacy of  consideration,  but  it  can  only  be  when  the  inadequacy  is  such 
as  to  involve  the  conclusion  that  the  party  either  did  not  understand 
what  he  was  about  or  was  the  victim  of  some  imposition. 

Found,  upon  the  evidence,  that  defendant  No.  1  had  failed  to  prove 
his  allegations. 

A  plea  by  defendant  No.  2  that  she  had  never  executed  the  promis- 
sory note  or  put  her  mark  on  it,  or  received  consideration  in  respect 
thereof, /owni,  not  established       ...  ...  ...         ...  ...         ...         60 

Tromitsory  Note. — Document,  construction  of — Promissory  Note  or  acknoicledg- 
ment  of  liability  — Suit  based  on  document  stamped  with  anna-stamp— 
Admissibility  of  document  in  evidence — Bight  of  plaintiff  to  fall  hack  on 
original  consideration — Evidence  Act,  1872,  Section  91 — Stamp  Act, 
1879,  Section  34. -Plaintiff  in  his  plaint  alleged  that  "on  the  i7th 
"June  1897  defendant  raised  Rs.  500,  cash,  at  Lahore,  and  wrote 
*'  the  promissory  note.  Ho  agreed  to  repay  the  money  by  monthly 
"  instalments  of  Rs.  100,  and  further  agreed  to  pay  Re.  1  per  cent. 
"  per  mensem  as  interest,"'  that  demand  for  payment  had  been  made, 
and  that  the  cause  of  action  arose  on  the  expiry  of  the  period  for  the 
payment  of  each  instalment,  the  suit  being  filed  on  the  14th  October 
1897  for  three  instalments  and  interest  as  above  stated.  The  docu- 
ment referred  to  had  aSixed  to  it  an  anna-stamp,  and  was  in  the  follow- 
ing terms: — "Received  fi-om  Mr,  E.  G.,  Superintendent,  Punjab 
"  Dairy,  the  sum  of  Rs.  500  only,  as  advance,  repayable  by  instalments 
"  of  one  hundred  per  month,  and  to  boar  interest  at  Rs.  12  per 
"cent. — 17th  June  1897."     It  was  signed  by  the  defendant. 

The  first  Court  dismissed  the  suit  on  the  ground  that  the  document 
upon  which  it  was  based  was  a  promissory  note,  payable  otherwise  than 
on  demand,  and,  being  insufficiently  stamped  as  Rnch,  could  not, 
under  Section  34  of  the  Stamp  Act,  1879,  be  admitted  in  evidence  for 
any  purpose,  even  on  payment  of  a  penalty,  in  a  civil  suit.  Plaintiff 
applied  for  revision  of  this  order,  and  it  was  contended  on  his  behalf 
that  the  document  bore  a  dual  character,  as  a  promissory  note  and 
as  an  admission  of  liability,  and  was  admissible  in  evidence  as  an 
acknowledgment.  It  was  further  contended  that  the  Rs.  500  were 
made  up  of  advances  for  milk  made  at  various  times,  and  that  plaintiff 
was  in  any  event  entitled  to  fall  back  upon  the  original  consideration 
of  the  contract, 
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Held,  that  the  document  upon  which  plaintiff  based  his  suit  was 
a  promissory  note,  payable  otherwise  than  on  demand,  and  being  in- 
sufficiently stamped  as  such  could  not,  under  Section  34  of  the  Stamp 
Act,  be  received  in  evidence  or  acted  upon  in  a  civil  suit. 

Held,  further,  that  plaintiff  was  not  entitled  to  aver  against  his 
plaint  or  to  amend  his  pjaint  in  such  a  manner  as  to  sue  ou  the  original 
consideration. 

HeZ'i,  also,  that  from  the  frame  of  the  suit  it  was  clear  that  the 
document  sued  on  embodied  the  contract  between  plaintiff  and 
defendant,  and  was  the  contract  out  of  which  defendant's  liability 
arose,  and  that  under  Section  91  of  the  Evidence  Act,  the  document 
was  the  best  evidence  of  the  contract,  and  no  other  evidence  of  the 
terms  thereof  could  be  given  ...  ...  ...  ...  ...  ...         92 

Proprietary^  body  of  tillage.— Eight  of  proprietary    body  to  contest  alienation  hy 
ividoiv  of  a  childless  proprietor.  ~Se^  Custom  II— Alienation,  No.  4. 

))  5,  ,,  Custom — Succession — Exclusion     of     collaterals   hy 

proprietors  of  village. — See  Custom  III—Liheritance,  Nos.  6  and  8, 

Public,  Dedication  of  road  to.  —  See  Limitation  Act,  1877,  Section  26. 

Punjab  Courts  Act,  1884'.'-'  Section  26. 

See  Section  75,  infra. 

„  ,,  „     Section  40. — "  Question  of  law   involved" — Burden  of 

proof. — See  Burden  of  Proof,  Nos.  5  and  6. 

„  „  ,,     Sectionei— Punjab  Cow  ts  Act,  1884,  Section  67— Bear- 

itig  fixed  for  gazetted  holiday — Obligation  of  party  to  appear  on  such  day.  — 
Proceedings  held  in  a  Civil  Court  on  a  holiday  are  not  necessarily 
a  nullity  on  that  account,  but  if  the  Court  wishes  to  hear  a  case 
on  a  gazetted  civil  holiday,  it  must  do  so  with  the  consent  of  the 
parties  concerned,  and  cannot  make  them  appear  before  its«]f  without 
such  consent,  the  exemption  from  attendance  in  Court  on  a^  gazetted 
holiday  beincr  sL  privilege  conferred  by  law,  of  which  no  Court  can 
of  its  own  motion  deprive  the  person  concerned  in  the  absence  of 
any  waiver  of  such  privilege  on  the  part  of  the  latter.  Nor  in  this 
respect  is  there  any  distinction  between  one  class  of  gazetted  holidays 
and  another  class  ...  ...  ...  ...  ...  ...  ...         55 

„  „  „     Sectio^iTo.  — Punjab  Courts  Act,  \884i  Sections  26,75 — 

"Bu5i»ess"  and  ^^ functions"  of  District  Court — Poiver  of  District 
Judge  to  assign  function  of  trying  a  case  to  Additional  District  Court — 
Case  in  excess  of  pecuniary  limits  of  latter  Court's  jurisdiction. — 
Section  75  of  the  Punjab  Courts  Act  must  be  construed  in  con- 
sonance with  Section  26  of  the  Act,  and  it  is  therefore  not 
competent  to  a  District  Judge  by  ?ny  act  of  his  under  sub-section 
(2)  of  Section  75  to  extend  the  powers  conferred  on  Judicial  Officers 
by  the  Local  Government  under  Section  26. 

The  "business  in  the  Court  of  the  District  Judge"  spoken  of  in 
Section  75  (1)  of  the  Act  means  business  it  has  to  dispose  of  as  the 
District  Court,  and  tho   "  functions  "   mentioned  in   sub-section  (2) 
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of  the  said  section  arc  functions  proper  to  sacli  Court,  and  must  be 
such  as  a  Sub-Judge  of  the  highest  class  is  unable  to  discharge,  and 
do  not  mean  the  mere  trial  of  civil  suits  of  the  value  of  over  Rs.  5,000 

Punjab  Land  Revenue  Act^  1887. — Section  111. — See  Par/i/ion,  No.  3. 

„  „  „  Section  115. — See  Partition,  No.  3. 

}»  jj  ,,  Section  116. — See  Partition,  No.  3. 

M  »  j>  Section  117. — See  Partition,  No.  1. 

u  M  ))  Sealion  158. — See  Partition,  Nos.  2  a7td  3, 

Punjab  Laws  Act,  1872, — Section  5.— See  Pre-emption,  No.  12. 

„  „  Sec/ion  9. — See  Pre-emption,  No.  4. 

it  5>  Section  12.— See  Pre-emption,  No.  ]  1. 

«  M  Sections  13,  U,  15.— See  Pre-emption,  No.  5. 

Punjab  Municipal  Act,  1891. — Section  2.— See  Section  45,  infra. 

"  .5  See/ion  45. — Ptmjab  Municipal    Act,  1891, 

Sections  2  (2),  45  (8)  (c)  -Taa;  leviable  by  the  year. 

JffeM,  that  in  a  Municipality  governed  by  Act  XX  of  1891,  a  tax 
leviable  by  the  year  is,  under  Section  45  (8),  proviso  (c),  leviable 
by  the  calendar  year  from  the  1st  January  to  the  31st  December, 
and  that  the  said  proviso  relates  equally  to  taxes  which  Avere  imposed 
before  the  said  Act  came  into  force,  and  which  had  hitherto  beea 
levied  by  the  financial  year  from  the  1st  April  to  the  31st  March  ... 
Sections  91,  92,  94,  95. — See  yiunicival  Committee. 

Punjab  Tenancy  Act,  iS87.— Section  50.— See  Landlord  and  Tenant,  No.  3. 
»  ,>  Section  53.— See  Occupancy  Bights,  No.  3. 

»  it  Section  56.  — Si^e  Occupancy  Rights,  No.  3. 

)i  »  Section  58. — See  Landlord  and  Tenant,  No.  1. 

»'  »  Section  59. — See  Occupancy   Rights,  Nos.   1  and  2. 

»'  »  Section  60.— See  Ocup%ncy  Rights,  No,  3. 

»»  »»  Sf-ction  77.— See  Landlord  and  Tenant,  No.  3. 

"  Question  of  La7v."—Seo  Burden  of  Proof,  Nos.  5  and  6,  Easement. 
"  Question  as  to  Title."— Sec  Partition,  Nos.  2,  3  and  4. 

E. 

Beciprocal  Promises. — See  Contract  Act,  1872,  Section  52. 

Recovery  of  money  paid  to  agent  for  unlanful  purpose.— See  Principal  and  Agent. 

Registration  Actf  l877.—Section  17. — Document,  construction  of— Registration  Act, 
1.877,  Sections  17,  49 — Partnership  or  co-ownership — Abandonment  — 
Estoppel— Limitation    Act,    1877,    2nd    Schedule,  Articles  142,    144.— 
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Plaintiffs  saed  for  an  account  of  the  income  and  expenditure  of  a 
certain  kul  (or  water-course)  jointly  excavated  by  the  parties  under 
an  agreement  in  writing,  dated  24th  February  1873,  whereby  it  was 
agreed,  inter  alia,  that  in  consideration  of  half  the  outlay  in  excavat- 
ing the  kul,  which  originally  belonged  to  defendant  and  his  ancestors, 
but  had  fallen  into  disrepair  and  become  useless,  the  plaintifE  was  to 
become  a  half-sharer  therein :  that  thenceforth  the  income  and 
expenditure  on  the  ktil  was  to  be  shared  in  the  same  proportion,  and 
that  in  the  event  of  a  sharer  failing  to  pay  the  expenses  of  repairs, 
he  was  to  be  debarred  from  participating  in  the  income  of  that  year. 
Defendants  admitted  the  agreement  and  rendition  of  accounts  till 
1936  Samhaf,  but  alleged  that  after  that  year  the  kul  was  stopped, 
and  litigation  ensued  with  the  owners  of  certain  villages ;  that 
plaintiff  refused  to  contribute  towards  the  expenses  and  gave  up  his 
share ;  and  that  defendants  had  conducted  the  cases  themselves  and 
enjoyed  the  profits  of  the  kul  ever  since.  The  District  Judge  dis- 
missed the  suit  on  the  ground  that  plaintiff,  by  refusing  to  contribute 
towards  the  expenses  of  the  said  litigation  and  by  his  subsequent 
conduct  had  abandoned  and  lost  his  rights  in  the  kul.  This  decree 
was  upheld  on  appeal  by  the  Divisional  Judge,  both  on  the  ground 
that  plaintiff  had  abandoned  and  lost  his  said  rights,  and  also  that 
his  conduct  estopped  him  from  preferring  the  present  claim. 

Plaintiff  having  appealed  to  the  Chief  Court,  the  defendants 
supported  the  decree  of  the  Lower  Courts,  not  only  on  the  ground  of 
abandonment  and  estoppel,  but  also  on  the  grounds  (a)  that  plain- 
tiff's rights  in  the  kul  could  not  be  proved,  as  the  written  agreement 
of  1873  required  registration,  and  being  unregistered  was  inadmissible 
in  evidence;  (6)  that  the  suit  was  pi-actically  one  for  accounts  of  a 
partnership,  and  therefore  could  not  lie  without  a  prayer  for  dissolu- 
tion ;  and  (c)  that  the  failure  of  plaintiff  to  contribute  towards  the 
expenses  of  repairs  debarred  him  from  claiming  a  share  of  the  produce 
for  any  of  the  years  for  which  accounts  were  claimed. 

Eeld,  that  the  claim  was  one  relating  to  profits  of  immovable  pro- 
perty, and  that  the  right,  in  respect  of  which  the  parties  were  litigat- 
ing and  which  formed  the  basis  of  the  claim,  was  one  regarding  such 
property,  and  that,  therefore,  the  limitation  for  the  possession  of  a 
share  in  the  krU  would  be  12  jears  whether  under  Article  142  or 
Article  144  of  the  Limitation  Act. 

Found,  upon  the  evidence,  that  there  was  no  proof  of  abandonment 
on  the  part  of  plaintiff. 

Eeld,  further,  that  the  written  agreement  of  1873  did  not  require 
registration  inasmuch  as,  taken  as  a  whole,  it  meant  nothing  more 
than  that  the  defendant  agreed  to  give  plaintiff  a  half  share  in  the 
kul,  provided  that  the  latter  paid  a  half  share  of  the  expenses  of 
excavation,  and  that  such  a  condition  did  not  create  a  present  right 
in  the  knl,  but  merely  one  that  would  come  into  existence  in  the 
event  of  plaintiff  fulfilling  the  said  condition. 

Eeld,  also,  that  even  if  it  were  conceded  that  a  present  right  was 
created  by  the  instrument,  it  was  only  a  right  in  the  ruined  kul,  which 
had  at  the  time  no  value  at  all,  and  certainly  could  not  be  said  to  havQ 
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been  worth  Rs.  100,  and  that  the  valuable  property  which  might 
come  into  existence  if  the  conditions  of  the  agreement  were  carried 
out  could  not  be  held  to  furnish  the  test  of  valuation. 

Section  17  of  the  Registration  Act  must  be  strictly  construed,  and 
unless  a  document  is  clearly  brought  within  the  purview  of  the 
section,  it  cannot  be  excluded  from  evidence,  and  in  case  of  doubt,  the 
benefit  must  be  given  to  the  document. 

Held,  upon  the  facts  of  the  case,  that  the  claim  was  one  for  accounts 
of  a  co-ownership  in  immovable  property,  and  not  of  a  partnership. 

Held,  finally,  that  the  agreement,  rightly  construed,  only  deprived 
a  co-sharer  of  the  income  in  case  he  refused  to  pay  his  quota  of  ex- 
penses of  repairs,  &c.,  and  that  mere  non-payment  did  not  amount  to 
such  refusal,  though  defendant  was  entitled  to  deduct  the  amount  of 
the  said  expenses  from  plaintiff's  share  of  the  profits  ...  ... 

Registration  Act,  \8117.--Seotion  49. — See  Section  17,  supra. 

„  „         ,,         Section  4:9. —  Mortgage-deed  relating  to  immovahle property 

— Deed  compulsorily  registrable,  hut  registered  in  wrong  Registry  Office — 
Admissibility  of  deed  in  evidence — Registration  Act,  1877,  Section  49— 
Fraud. 

Held,  that  the  mere  fact  that  a  mortgage-deed,  which  is  compulsorily 
registrable,  has  been  registered  in  a  wrong  Registry  OflSce,  does  not 
render  such  deed  inadmissible  in  evidence  as  against  a  purchaser  at 
execution  sale  of  the  land  mortgaged,  who,  not  knowing  that  such 
land  was  subject  to  mortgage,  does  not  plead  that  he  was  misled  by 
the  deed  not  being  registered  at  the  proper  oflBce,  or  that  he  was 
induced  to  purchase  because,  on  inquiry,  at  the  latter  office,  he  learnt 
that  there  was  no  outstanding  incumbrance. 

A  plea  that  the  said  mortgage  was  in  fraud  of  creditors,  held,  not 
established     ...         ...         ...         ...         ...         ...         ...         ...         ... 


» 


„  „  Section  50. — Lis  pendens — Registered  and  unregistered 
deeds — "Registration  Act,  1877,  Section  50 — Section  50  of  the  Registra- 
tion Act,  1877,  gives  priority  to  registered  documents  of  certain  spe- 
cified classes,  as  regards  property  comprised  therein,  over  unregistered 
documents  relating  to  the  same  property,  not  being  decrees  or  orders, 
provided,  in  the  latter  case,  that  such  decrees  or  orders  are  prior  in 
point  of  date  to  the  registered  document. 

Where,  however,  an  unregistered  mortgagee  had  already  brought  his 
suit  to  enforce  his  mortgage,  held,  that  a  mortgage,  by  registered 
deed,  of  the  same  property  made  during  the  litigation  must,  in  accord- 
ance with  the  principles  of  Us  "pendens,  be  treated  as  subject  to  the 
result  of  the  suit 

Uegulaiiiy  of  proceedings— Pi  rsumpiion   as  /o— See   Limt/ation  Ac/,    1877,   2nd 
Schedule,  Article  141. 

Eegulation,  X  VII  of  1806.— See  Limitation  Act,  1877,  2nd  Schedule,  Article  141. 
„  „  „  See  Mortgage,  No.  6. 

Removal  of  Gaardian.—Scc  Guardian  and  Wards  Art,  1890)  No.  U 
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Jtet'judicaia. — See  Civil  Procedure  Code,  Section  13, 
,t         „  See  Cutiom  III — Inheritance,  Np.  8. 

i,         „  See  Limitation  Ac/,  1877,  2nd  Schedule,  Article  141. 

„         ,,  Res-judicata — Ominsion  by  guardian   ad  litem   of  minor   to   appeal 

against  decree — Gross  negligence  on  part  of  guardian — Efec/  of  such  decree. 
— Where  in  a  previous  suit  a  decree  was  passed  a'^ainst  the  present 
plaintiff,  who  at  the  time  was  a  minor,  and  was  duly  represented  by 
his  mother  as  his  guardian  ad  li/em,  held,  that  the  omission  by  the 
latter  to  appeal  on  his  behalf  from  such  decree,  notwithstanding 
that  there  were  excellent  grounds,  both  in  law  and  on  the  facts, 
for  an  appeal,  amounted  to  gross  negligence  on  her  part,  and  that 
under  such  circumstances  it  would  be  contrary  to  law  and  equity  to 
hold  the  plaintiff  bound  by  the  former  decree. 

The  position  of  a  guardian  ad  litem  of  a  minor  being  that  of  a  trus- 
tee, he  is  bound  strictly  to  act  in  the  interests  of  the  minor,  and  he 
has  not  the  liberty,  as  loisg  as  he  retains  his  position,  of  abandoning 
the  case  as  he  would  have  were  it  his  own,  unless  such  abandonment 
is  clearly  in  the  interests  of  the  minor.  Every  case  must  be  judged 
by  its  own  facts,  and  for  the  purpose  of  finding  out  whether  such 
guardian  was  guilty  of  laches  or  fraud  in  previous  proceedings,  the 
Court  has  power  to  go  into  them  and  to  form  its  own  conclusions  re- 
garding them  35 

Heversimers. — Joint  suit  hy  reversioners  against  person   in   unlawful   possession— 
Misjoinder  of  causes  of  action. — See  Cause  of  Action. 
„  Custom — Succession  to  childless  proprietor — Exclusion  of  near  collateral 

hy  proprietors  of  village —  Village  founded  within  boundaries  of  old  village  — 
Bight  of  collaterals  residing  in  hitter  to  succeed  to  land  informer — Succession 
of  adopted  son  in  his  natural  family — Riwaj-i-am. — See  Custom  HI — In- 
heritance, No.  6. 

„  Custom — Succession — Suit  between  ro-proprietors  of  village  in  which 

the  land  was  situate  and  deceased's  near  agnates  residing  in  another 
village — Finding  in  a  previous  suit  thai  one  of  the  co-proprietors  was 
deceased's  collateral,  effect  of — Res-judicata — Lhillon  Jats  of  Narain- 
garh,  Amritsar  District. — See  Custom  HI — Inheritance,  No.  8. 

„  Mortgage  by  widow — Decree  of  foreclosure   against  widow — Sttit  by 

reversioners  for  recovery  of  land  after  death  of  widow. — See  Limitation 
Act,  1877,  2nd  Schedule,  Article  141. 

„  Speculative  suit  by  reversioners  for  declaratory  decree. — See  Spe- 

cific Uelief  Act,  1877,  Section  42. 

Reversioners — Locus  standi  of, — See   Cause  of  Action. 

„  See  Custom  II — Alienation,  Nos.  3,  4,  6  and  8. 

„  See  Occupancy  Rights,  Nos.  2  and  3. 

Review  of  judgment. —See   Civil  Procedure  Code,  1882,  Section  623. 
Revision  in    civil   cases. — Civil    Procedure    Code,    1882,     Section    G22 — Powpr  of 

Chief  Court  in  revision   io  dispose  of  ca^e  on    merits. — See    Burden  of 

Proif,  No.h. 

.>         )»       11       ,1  '^  Material  irregularity" — Contradictory  finding  by  low§r 

Appellate  Gourt.—See  Burden  of  Proof,  No.  6, 
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Bevision  in  civilcases.—Applieatt'on for  revision — Oilier  remedy  Ofen  io  apph'can/. — 
See  Civil  Procedure  Code,  1882,  Seclion  520. 

„         ,,       „        „  Small  Cause  Court  Act,  1887,  Section  25 — Second  appli- 

cation for  revision  after  rejection  of  first   application, — See   Civil  FrocC' 
dure  Code,  1882,  Section  623. 

Guardian  and  Ward^  Act,  1890,  Sections  12  (3)  (b),  47— 
rreliminary  order  as  to  custody  of  j^roperty — Revision,— See  Guardian 
and    Wards  Act,  1890,  No.  2. 

„  „  „  „  Provincial  Small  Cause  Court  Act,  1887,  Section  25— 
Revision — Wagering  transaction — Written  contract — Admissibility  of 
evidence  to  prove  that  contract  tvas  void  under  Section  20  of  the  Contract  Act 
— Evidence  Act,  1872,  Section  92. 

The  Judge  of  the  Small  Cause  Court  dismissed  plaintiffs'  suit  on 
the  ground  that  the  evidence  proved  that  the  written  agreement  sued 
upon,  -which  purported  to  be  one  for  sale  of  silver,  was  not  a  bond  fide 
transaction,  no  actual  interchange  of  silver  being  contemplated,  but 
merely  an  adjustment  of  profit  and  loss  with  reference  to  a  difference 
in  the  market  rates.  Plaintiffs  applied  to  the  Chief  Court  for  revision 
of  the  order  of  dismissal  on  the  ground,  (1)  that  there  was  no  evi- 
dence to  show  that  delivery  of  silver  was  not  intended,  and  (2)  that 
oral  evidence  was  inadmissible  to  contradict  the  terms  of  the  written 
■   agreement  according  to  which  silver  was  to  be  delivered. 

Beld,  that  as  there  was  evidence  on  which  the  Judge  of  the  Small 
Cause  Court  might  base  his  finding  that  the  transaction  was  a  wager, 
that  finding  should  not  be  disturbed  on  revision. 

Held,  further,  that  the  oral  evidence  was  admissible,  under  the  first 
proviso  to  Section  92  of  the  Evidence  Act,  for  the  purpose  of  invalidat- 
ing the  written  agreement. 

J.  i.  R.,  XVII  Mad.,  480,  and  I.L.  R.,  XII  Bom.,  585,  followed; 
7.  L.  R.,  IX  Calc,  791,  not  followed         85 

Uight  of  way. — Easement — Public  or  private  road— User  of  road  by  public  for  less 
t]ian20  years— Presumption  as  to  dedication — Limitation  Act,  1877, 
Section  26. — See  Easement. 

Right  to  sue, — .See  Cause  of  Action. 

„  See  Custom  II— Alienation,  Nos.  3,  4,  6  and  8. 

„  See  Occupancy  Rights,  Nos.  2  and  3, 

Boad,  public  or  private — See  Easement. 

s. 

Sale.'-'Suit  for  possession  on  ground  that  a  certain  sale  teas  invalid  as  against  plaintiff 
— Plea  by  defendant  that  plaintiffs  acquiesced  in  sale — "  Acquiescence  "— 
Estoppel. — See  Acquiescence. — 

„      Res-judicata— JiT<7Mse  and  land  sold  by  one  deed  of  sale — Suit  in  respect  of 
house  —  Subsequent  suit  in  respect  of  land — Finding  in  first  suit  that  deed 
of  sale  was  void,  effect  of,  as  regards  subsequent  suit — See  Civil  Trocedure 
Code,  1882,  Section  13, 
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8<ilC'—8ale  of  share  of  retiden/tal  house  hy  one  of  four  Hindu  co-sharers — Bovse 
occupied  by  tenant — High/  of  vendee  to  joint  physical  possession — Civil 
Procedure  Code,  1882,  ,S'ec/ion  263.-'See  Civil  Frocedure  Code,  1882, 
See/ion  263. 

„  Pre-emption — fraudulent  concealment  of  sale — Limitation  Act,  1877,  Section 
18,  hmvledge  of  facts,  presuviption  as  to.— See  Limitation  Act,  1877, 
Section  18. 

„  Suit  to  contest  validity  of  sale— "Rigid  of  plaintiffs  to  attack  mortgage  made 
in  favour  of  vendee  more  than  V2  yearn  before  suit— Merger  oj  mortgage 
in  sale — Limitation  Act^  1877.— See  Mortgage,  No.  7. 

„  Pre-emption — Sale  or  contract  to  sell— Construction  of  document — Transfer 
of  Property  Act,  1882,  Section  54.— See  Pre-emption,  No.  6. 

Seourity.—Tailureofg'iiardiantofurnish.See  Guardian  and  Wards  Act,  1890, 
No.  1, 

Separation— Deed  o/— See  Husband  and  Wife,  No.  1. 

Set'of.^PartversMp— Lien— Contract  Act,  1872,  Sections  60,  61,  217,  262--0»n7 
Procedure  Code,  1882,  Section  111.— See   Partnership,  No.  2. 

8miU  Came  Oourt^Turisdiction  o/— See  Smill  Cause  Court  Act,  1'887,  2nd  Sche- 
dule, Article  13. 

ifmall  Cause  Court  Act,  1887— Section  25.— See  Civil  Protedure  Code,  1882,  Sec- 
tion 623. — Revision  in  Civil  Cases,  No.  6. 

i>         »>  5j  M         Second  Schedule,    Article   13. — Jurisdiction   of  Small 

Cause  Court—  Suit  by  lessee  of  Government  ferry  for  recovery  of  tolls — Small 
Cause  Court  Act,  1887,  2nd  Schedule,  Article  13. 

Held,  that  a  ferry,  such  as  that  at  Khashalgarh,  must  be  regarded  as 
immovable  propery  vested  in  the  Local  Government,  and  that  a  plaintiff, 
when  claiming  as  lessee  of  the  ferry  to  recover  tolls  or  dues,  claims  to 
recover  by  reason  of  an  interest  in  immovable  property  transferred  to 
him  by  Government. 

Held,  therefore,  that  such  a  suit  is  excluded  from  the  cognizance  of 
a  Small  Cause  Court  by  Article  13  of  the  2nd  Schedule  to  the  Small 
Cause  Court  Act,  1887         80 

Specific  Relief  Act,  1877 — Section  42 — Declaratory  decree,  suit  for,  by  rever- 
sioner —Speculative  suit — Specific  Relief  Act,  1877,  Section  42.— Plaintiff 
sued  for  a  declaration  that,  after  the  death  of  Mussaramat  J.,  who  was 
at  the  time  in  possession  of  the  property,  with  a  widow's  interest,  they 
were  entitled  to  succeed  to  it.  Their  suit  was  dismissed  by  the  Divi- 
sional Judge  on  the  ground  that  the  widow  had  not  done  any  act  or 
made  any  alienation  of  the  property  which  might  raise  an  apprehen- 
sion of  injury  to  plaintiffs'  right,  there  being  no  allegation  that  any 
denial  of  their  rights  was  made  before   the  instit^tion  of  the  suit. 

Held,  that  the  suit  had  been  rightly  dismissed         ...         ...         ,„  43 

Specitlative  suit  for  declaratory  deeree.—^eQ  Specific  Relief  Act,  1877,  Section  4t2, 
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Stamp  Act,  1879— Section  34. — Document,  construe/ion  of — Promissory  Note,  or  ae- 
knowledgment  of  liability— Suit  based  on  document  stamped  with  anna- 
stamp — Admissibility  of  document  in  evidence- Eight  of  plaintiff  to  fall 
bach  on  original  consideration—Evidence  Act,  1872,  Section  91 — Stamp 
Act,  1879,  Section  34. — See  Promissory  Note,  JSo.  2. 

Striking  off  defence. — See  Civil  Procedure   Code,  1882,  Section  130. 

Sub-tenant. — See  Landlord   and   Tenant,   No.   1. 

Succession  Certificate.  Act,  1889. — Sections  4,  16. — Joinder  of  parties — Suit  hy 
representative  of  deceased  mortgagee,  who  has  obtained  certificate  under 
Act  VII  of  \HS9  — Necessity  of  impleading  mortgagee's  other  heirs — 
Act    VII  of  1889,  Sections  4,  16.— See  Joinder  of  Parties,  No.  2. 

Succession,  Customary — See  Custom  III — Inheritance. 

T. 

Tax  leviable  hy  the  year. — Soo  Punjab  Municipal  Act,  1891,  Section  45. 

Tenant.  —  See  Landlord  and  Tenant. —  Occtipancy  Bight. 

Toll — Suit  for  recovery  of ,  hy  lessee  of  Government  ferry. — See  Small  Cause  Court 
Act,  1887,  2nd  Schedule,  Article  13. 

Transfer  of  Property  Act, 18S2. — Section  54.— See  Pre-emption,  No.  6. 

„  „         „  „       „  ■      Section  106. — See  Landlord  and  Tenant,  No.  2. 

V. 

"  Vested  in  trust  " — Meaning  of. — See  Limitation  Act,  1877,  Section  14. 

Village  proprietors. — Custom— Alienation — Escheat — Righ/  of  proprietary  body  to 
contest  alienation  hy  wiaow  of  cliildlfss  proprietor — Kangra  District — 
Jiight  to  sue. — See  Custom  II — Alienation,  No.  4. 

,,  ,,  Custom — Succession  to  childless  proprietor — Kxclusion  of  near 

collaterals  hy  proprietors  of  village — Village  founded  within  boundaries  of 
eld  village — Right  of  collaterals  residing  in  latter  to  succeed  to  land  in  fur- 
mer — Succession  of  adopted  son  in  his  7iat7iral  family — Riwaj-i-am. — See 
Custom  III — Inheritance,  No.  6. 

w. 

Wagering  Contract. — See  Bevision  in  Civil  Cases,  No.  6. 

Water  of  perennial  stream. — Right  to  use. — See  Pre-emption,  No.  4. 

Way — Right  of. — See  Easement. 

Widow.— Custom — Alienation — Escheat — Riglit  of  projjrietary  body  to  contest 
alienation  by  icidow  of  childless  proprietor- -Kangra  District — Right  to  sue 
— See  Custom  II — Alienaiion,  No.  4. 

„  Custom — Alienation — Oifthy  widow  in  favour  of  daughter  married  after 
detth  oficidow's  husband — Khanadamadi — Gujars  of  Gu/ rat— Riw&j-i' 
ara.— See  Custom  11 — Alienation,  No.  6, 
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Widow — Morigaqe  hy  to idow— Decree  of  foreclosure  against  loidoxo—'Regidation 
XVIL  of  1806 — Regularity  of  proceedings,  prestiviption  os  to  — Suit  by 
reversioners  for  recovery  of  land  after  lieith  of  widow — Limitation  Act, 
1877,  2w(Z  Schedule,  Article  141— Res-judicata— iWtippe/, — See 
Limitation  Act,  1877,  '2nd  Schedule,  Article  141,  No.  1. 

„  Limitation  Act,  1877,  Articles  141,  142— Adverse  possession— Suit  by 
reversioners  on  death  of  widow.— See  Limitation  Act,  1877,  2nd  Schedule, 
Artide  141,  No.  2. 

„  Occupancy  Right. — Alienation  by  tcidow  in  favour  of  proprietor — Bight  of 
reversioner  to  object — Punjab  Tenancy  Act,  1877,  Section  59  (3).— See 
Occupancy  Right,  No.  2. 

„  .Partition — Right  of  widoio  icho  has  succeeded  to  her  hushand's  interests  in 
joint  holding  to  claim  partition — Grant  of  such  prayer  by  Revenue  O^icer 
— Jurisdiction  of  Civil  Court  to  entertain  subsequent  suit  hy  co-sharers 
objecting  that  xcidoic  is  hy  custom  not  entitled  to  claim  partition — "  Question 
as  to  title  "  — "  Owner  "  and  "  Landowner  " — Punjab  Land  Revenue  Act, 
1887,  Sections  111,  115,  116,  158.— See  Partition,  No.   3. 

Will. — Distinction  between  wills  and  gifts  inter  vivos — Customary  Law. — See 
Custom /I — Alienation,  No.  1. 

„  Limitation  Act,  1877,  2nd  Schedule,  Article  93 — Suit  for  declaration  that 
an  alUged  will  was  a  forgery,  and  that  testator  had  no  power  to  make  such 
will — Custom — Succeitwu  of  daughter. — See  Custom  III — Inheritance, 
No.  2. 

„  Will,  construction  of — Principles  of  construction — Bequest  to  Hindu  widoio 

as  malik — Presumption  as  to  nature  of  bequest  to  Hindu  female. 

Although  in  construing  a  will,  the  Court  should  endeavour  to 
gather  the  intention  of  the  testator  from  the  words  actually  employed 
by  hira,  it  is  quite  legitimate  (subject  to  the  express  terms  of  the  will) 
in  construing  the  will  of  a  Hindu  with  reference  to  a  bequest  in  favour 
of  a  female  to  take  into  consideration  what  are  known  to  be  the  ordin- 
ary notions  and  wishes  of  Hindus  Avith  i-espect  to  the  devolution  o£ 
property.  Ordinarily,  their  ideas  are  repugnant  to  giving  a  female  a 
power  of  alienation  over  immovable  property,  especially  if  it  is 
ancestral,  and  it  may,  therefore,  be  properly  presumed,  in  the  absence 
of  clear  indications  to  the  contrary,  that  a  devise  of  such  property  to 
a  Hindu  female  does  not  confer  an  estate  of  inheritance,  but  only  a 
life  estate  or  a  widovv's  estate  as  understood  by  Hindu  Law.  Nor  is  it 
a  necessary  result  from  the  use  of  the  term  malik  in  respect  of  a 
Hindu  female  to  whom  a  bequest  is  made,  that  she  should  be  con- 
sidered the  absolute  owner  of  the  property  so  bequeathed  to  her. 

Applying  the  above  principles  of  construction  to  the  terms  of  the 
will  in  the  present  case,  the  Court  held  that,  as  the  words  used  by  the 
testator  on  the  whole  admitted  of  the  interpretation  that  it  Avas  in- 
tended to  give  merely  a  life  estate  or  a  widow's  estate  to  the  female 
devisee,  such  interpretation  should  have  preference     ...  ...  ...         27 

Guardians  and  Wards  Act,  1890,  Sedions  3,  7 — "  Will  or  other  instru- 
ment"—Nuucvpative  will — Appointment  of  minor's  heir  as  guardian  of 
property. 
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Held,  that  the  provisions  of  Section  7  of  the  Guardians  and  Wards 
Act,  1890,  do  not  apply  to  nuncupative  wills. 

Held,  further,  that  inasmuch  as  a  minor's  heir  is  peculiarly  interest- 
ed in  the  good  management  of  the  property  to  which  ho  hopes  to  suc- 
ceed, there  is  no  objection  to  the  appointment  of  such  a  person  as 
guardian  of  the  minor's  property  as  distinct  from  the   minor's    person         54 

Worldly  A  fairs — Abandonment  of. — See  Abandonment  of  Worldly  Affairs. 
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Cliicf  Court  of  i\)t  §n\\\^h. 
CIVIL  JUDGMENTS. 


No.  1. 

Before  Sir  Charles  Roe,  Kt.,  Chief  Judge. 
:HAIRA  and  others —(Plaintiffs),— appellants, 

Versus  y  Appellate  Sidf. 

PIR  BAKHSH  AND  ANOTHER,— (Defendants),— 
RESPONDENTS. 
Case  No.  1180  of  1897. 

Cusiom — Adnftiov  of  itinter's^   son — Muhcnnmadnn  .Tats  of  Zira^tahsil, 
ferozefore  District. 

FoiM)d,  that  defendants,  npon  whom  tlie  onus  rested,  had  failed  to 
prove  that  by  custom  among  Muhammadaii  .Tats  of  the  Zira  tahsil,  Feroze- 
jore  District,  the  adoption  of  a  siBtcr'."?  son  isvalid  in  the  presence,  and  with- 
)iit  the  consent,  of  the  adoptive  father's  agnates. 

further  appeal  from  the  order  of  Khan  Muhammad  Hayof  Khan, 
C.  S.  I.,  Additional    Divisional  .hahje,  Ferozepore   Vivisioii, 
dated  3r(2  .hily  1897. 
Jauki  Nath  Kanl,  for  appellants. 

The  preliminary   order  of   the   learned   Chief   Judge,   in 
[chambers,  was  as  follows  :  — 

Roe,  C.J. — Tliero  is  certainly  a  strong  initial  presump-  llth  D(er.  1897, 
tion  against  the  validity  of  the  adoption  of  a  sister's  son  by  a 
iVlnhammadan  Jat  of  the  Zira  tahsil  oi  the  Ferozepore  District. 
The  liiwaj-i-am  is  against  it,  and  the  report  of  the  local 
Commissioner  (the  Tahsildar)  is  against  it.  The  instances 
given  of  such  an  adoption,  even  if  dnly  verified,  i.e.,  if  it  were 
proved  that  the  person  adopted  actually  succeeded  to  land  to 
the  exclusion  of  agnate.«!,  seem  quite  insuflacient  to  prove  a 
custom  sanctioning  such  adoptions.  It  is  not  correct  to  speak 
of  the  JiiwaJ-i-am,  and  the  Settlement  Ofiicer  (Mr.  Francis) 
commenting  on  it  as  showing  that  such  a  custom  previously 
existed,  but  was  ohang:ed  at  settlement ;  what  I'eally  happened 
was  that  the  persons  recording  the  answers  in  the  Riwaj-i-am, 
whilst  admitting  that  isolated  cases  of  such  adoption  might  have 
oocaried  in  earlier  times,  declared  that  the  general  custom  of 
their  tribe  did  not  recosrnize  them.     Admitted, 
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Jaislii  Earn  and  Lajpat  Rai,  for  appellants. 

Sham  Lai,  for  respondents. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows  :— 

7  th  Fehy.  1898.  Roe,  C.  J. — My  order  of  the  llth  Decemher  may  be  read 

as  a  part  of  my  present  order. 

As  therein  remarked,  it  was  certainly  for  the  defendant  to 
prove  that  the  adoption  was  valid  by  custom.  Only  four 
instances  of  such  adoption  are  given,  and  they  occurred  long 
ago.  Even  if  they  were  proved  fully,  as  stated  in  my  note, 
they  would  be  quite  insufficient  to  prove  a  custom.  It  is  not 
denied  that  such  adoptions  could  take  place  with  the  consent 
of  the  agnates,  and  in  early  days,  when  land  was  of  little 
vahie,  they  were  sometimes  made  without  opposition.  But  it 
is  quite  incorrect  to  say  that  there  was  ever  a  custom  allowing 
them  to  be  made  in  spite  of  the  opposition  of  the  agnates. 

The  decision  of  the  lower  Court  is  reversed,  and  plaint- 
iffs will  receive  a  declaratory  decree  that  the  adoption  now 
challenged  is  invalid,  and  will  not  affect  their  right  as 
reversioners.     As  usual  in  these   cases,    the  parties   will   pay 

their  own  costs  throughout. 

Appeal  alloived. 

No.  2. 
Before  Mr.  Justice  Fnizelle  and  Mr.  Justice  Slogdon. 
^  PIRTHI  MAL,— (Plaintiff), 

Reference  Side.  \  Versus 

(  MUSSAMMAT  BHAGAN,- (Defendant). 

Case  No.  6  of  1897. 

Contract  Act,  1872,  Section  23 — Immoral  contract— Suit  for  rent  for 
Iwltse  let  to  prostitute. 

Plaintiff,  who  was  the  owner  of  a  house  which  he  had  let  to  defendant, 
.1  prostitute,  in  the  ordinary  way  of  business,  sued  for  recovery  of  tlio 
rent.  It  appeared  that  plaintiff  probably  knew  that '  defendant  was  n 
prostitute,  but  it  was  not  shown  that  the  house  was  let  for  the  express 
purpose  of  being  used  as  a  brothel  or  that  plaintiff  was  to  have  any  share 
in,  or  receive  rent  out  of,  defendant's  earnings  as  a  prostitute. 

Beld,  that  the  agreement  was  not  immoral,  and  that  plaintiff  was 
entitled  to  recover  the  rent  due  thereunder. 

Case  referred  by  M,   L.    Waring,   Esquire,   Judge,   Small    Cnwe 
Court,  Kasauli. 

The  opinion  of  the  Court  was  as  follows  : — 

Ijlh  Jany.  1898.  Frizelle,  J. — Plaintiff  is  the  owner  of  a  house  and  has  let . 

it  on  rent  to  defendant,  who  is  a  prostitute.    We  are  asked 
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by  the  lower  Court  whether  under  Section  23  of  the  Indian 
Contract  Act  plaintiff  can  maintain  a  suit  for  recovery  of  the 
rent,  as  the  house  was  let  for  an  immoral  purpose.  It  appears 
Ihafc  the  house  was  let  in  the  ordinary  way  of  business. 
*IaintifE  probably  knew  that  defendant  is  a  prostitute,  but 
bhere  is  nothing  to  show,  and  it  is  not  alleged,  that  the  house 
T&B  let  for  the  express   purpose   of  being  used  as  a  brothel  or 

"that  plaintiff  was  to  have  any  share  in  defendant's  earnings  as 
a  prostitute  or  to  receive  the  rent  out  of  those  earnings. 
Under  the  circumstances  we  are  of  opinion  that  the  agreement 

, was  not  immoral.     The  lower   Court   should  decide  the  case 

'  accordingly. 


No.  3. 

Before  Sir  Charles  Roe,  EL,  Chief  Judge. 

MUSSAMMAT  MANSO,— (Plaintiff),— APPELLANT,       ^ 

Verstis  \  Appellate  Side. 

RATNtI,— (Defendant),— RESPONDENT.  ) 

Case  No.  712  of  1897. 

Custom — Succession — Right  of  dauyhter  to  succeed  to  her  father^ s  Jlrbt 
fcousin — Kanets  of  Kangra  District. 

Found,  that  plaintiff  had  failed  to  prove  that,  by  custom  amoug 
[KHoets  of  Kangra  District,  a  woman  is  entitled  to  succeed  to  the  estate 
[of  her  father's  first  cousin  after  the  succession  and  subsequent  death 
[of  the  lattcr's  widow,  to  the  exclnsiou  of  the  agnatic  heirs. 

Se7nUc :  Anjong  Kanets  of  the  Kangra  District,  a  daughter  is 
[entitled  to  succeed  to  her  father's  estate  to  tlie  cxclusioa  of  remote 
I  collaterals. 

Further  appeal  fro)n  the  order  of  li.  SyJt'es,  Esquire,  Divisional 
Judge,  Kulu,  at  Dharmsala,  dated  I9th  March  1897. 

The  judgment  of  the  learned  Chief  J  udge  was  as  follows : — 

Roe,  C.  J.— After  hearing  Mr.  Golak  Nath  on  the  6th  in-  8//i  Jany.  1898. 
stant,  and  reading  the  evidence,  I  am  of  opinion  that  the  decision 
of  the  Divisional  Judge  is  right.  As  observed  by  him,  the  ques- 
tion is  not  whether  a  daughter  succeeds  to  her  father's  estate  to 
the  exclusion  of  remote  collaterals, — a  proposition  which  finda 
support  in  the  BiwaJ-i-amoi  Kangra  and  in  the  evidence  of  the 
present  case,— but  whether  a  daughter  succeeds  to  the  estate  of 
her  father's  first  cousin  after  the  latter's  widow's  succession  and 
death,  to  the  exclusion  of  the  agnatic  heirs.  This  is  a  very  dif- 
ferent proposition,  and  it  appears  to  me  quite  opposed  to  the 
fundamental  principle  of  Tribal  law,  which  is  that  of  agnatic 
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succession.  This  principle  is  occasionally  modified  in  favoni 
of  daugliters  (1)  by  allowing  them  to  hold  the  estate  till 
marriage,  in  lieu  of  the  maiuteuance  and  marriage  expenses  to 
which  they  ai'e  undoubtedly  entitled,  (2)  by  allowing  them  tu 
succeed  and  pass  on  the  estate  to  their  sons,  who,  when  the 
agnates  are  very  remote,  may  be  regarded  as  the  natural  heirs 
of  the  last  male  owner.  But  to  allow  a  female  to  practically 
take  Tip  a  position  as  an  agnate,  and  take  the  estate  of  her 
father's  cousin,  and  hold  it  at  any  rate  for  life  just  as  if  she 
were  an  agnate,  is,  as  I  have  said,  a  totally  different  matter, 
and  the  evidence  in  the  present  case  quite  fails  to  prove  that 
such  is  the  custom. 

The  Divisional  Judge   is   also  right  in   holding  that  th. 
matter  is  not   res  judicata  :  assuming  that  it  is  po  as  regard: 
Nokhu,    that   would   not  affect   the  other  agnates.     The  only 
result  of  excluding  Nokhu  would  be  that  the  others  would  step 
into  his  place. 

The  decision  is   confirmed  under   Section  o51,  Civil  Pro- 
cedure Code. 


No.  4. 
Before  Mr.  Justice  Frizelle  and  Mr.  Justice  IStugdon. 
j  Mr.  K.  SYKES, 

Refeeencb  SiDK.  s  Versus 

[  THE  MUNICIPALITY  OF  DHARMSALA. 

Case  No.  7  ok  1897. 

Funjab  Municipal  Act,  1891,  Sections  2  (2),  45  (8)  (cJ—Tax  leinahU  by 
the  year. 

Held,  that  in  a  Muuicipality  govcnied  by  Act  XX  of  1891,  a  l;t 
leviable  by  the  year  is,  under  Section  45  (8),  proviso  (cj,  leviable  by  the 
(Calendar  year  from  the  1st  January  to  the  31sfc  December,  and  that  tho 
aaid  proviso  relates  equally  to  taxes  which  were  imposed  before  the  said  Ai-l 
came  into  force  and  which  had  hithci-to  been  levied  by  the  Financial  year 
from  tlie  1st  April  to  the  31st  March. 

Case  referred  by  Major  F.  W.  Fgerton,  District  Judge,  Kangra. 

The  order  of  the  Chief  Court  was  as  follows : — 

UthJanu  1898.  SroGDON,    J. — The  question    wc   are   asked   to  decide   is 

whether,  in  a  Municipality  governed  by  Act  XX  of  1891,  a  tax 
leviable  by  the  year  is  leviable  by  tho  Calendar  year  from  the 
Ist  January  to  the  3 Ist  December,  or  by  tho  Financial  year 
from  tho  Ist  April  to  the  31st  March  following. 

In  our  opinion  it  is  clear  from   Section   45,   sub-section  8, 
proviso  (c),  that  it  is  Icviablo  by  the  Calendar  year,  if  imposed 
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nnder  Act  XX,  1891 .  The  ouly  question  is  whether  the  proviso 
in.  question  relates  to  taxes  wbieh  were  imposed  long  before 
Act  XX,  1891,  came  into  force,  and  which  have  hitherto  been 
levied  by  the  Financial  year.  It  is  clear  from  Section  2,  sub- 
section (2),  that  such  taxes,  though  imposed  under  a  previous 
Act,  must,  so  far  as  may  be,  be  deemed  to  have  been  imposed 
under  Act  XX  of  1891.  Such  being  the  case,  the  proviso 
relates  to  them,  and  they  are  leviable  by  the  Calendar  year, 
and  that  is  our  answer  to  the  reference. 


No.  5. 

Be/ore  Sir  Charles  Roe,  Kt,,  Chief  Judge,  and  Mr.  Justice 

Reid. 

MUSSAMMAT  GULAB  KHATAN  AND  OTHERS,— 
(Defendants),— APPELLANTS, 

Versus 

MIAN  MUHAMMAD  AND  OTHERS,— (Plaintiffs),— 

RESPONDENTS. 

Case  No.  281  of  1896. 

Limitalion  Act,  1S77,  2nd  Sdiedule,  Article  93 — Suit  for  declaration  thuf 
^an  alleged  loill  was  a /oryery  and   that   testator   had  no   power  to    malcc  suck 
nil — Custom — Succession  of  daughter. 

On  the  deatli  in  1866,  of  one  M.  M.  wlio  left  a  widow  and  three 
Idaughtors,  mutation  of  names  in  respect  of  his  property  was  effected  in 
[favour  of  the  widow,  who  applied  in  1877  to  have  mutation  in  respect  of 
[three-fourths  of  the  said  property  effected  in  favour  of  the  daughters,  in 
tyirtue  of  a  will  purporting  to  have  been  executed  in  their  favour  by  M.  M. 
shortly  before  his  death.  This  application  was  resisted  by  the  present 
plaintiffs,  collaterals  of  M.  M.,  and  rejected  on  the  ground  that  tho  will 
was  probably  a  forgery,  la  1872  and  1887  the  widow  dealt  with  the 
property  in  suit  as  her  own,  and  on  the  second  occasion  plaintiffs  obtained 
a  decree  declaring  that  her  dealings  with  the  property  did  not  affect  theii' 
reversionary  rights.  In  1894  the  daughters  saed  the  widow  for  possession 
of  threc-foux'ths  of  the  said  estate  and  obtained  a  decree  on  a  confession  of 
judgment.  Plaintiffs,  who  were  no  parties  to  the  said  suit,  in  November 
1894,  instituted  the  present  suit  for  a  declaration  that  (i)  the  said  will  was 
a  forgery,  (ii)  M.  M.  had  no  power  to  make  such  a  will,  and  that  if 
genuine,  ib  was  never  acted  on  and  was  inoperative,  and  (Hi)  that  tho 
decree  in  favour  of  the  daughters  was  collusive  and  inoperative  against 
their  rights  as  reversioners.  Defendants  pleaded  that  plaintiffs'  suit  was 
barred  by  limitation,  that  the  will  was  genuine,  and  that,  in  any  event, 
the  daughters  were  entitled  to  succeed  in  preference  to  male  collaterals 
such  aa  the  plaintiff's. 

Held,  (i)  that  the  proceedings  in  1894  gave  rise  to  a  fresh  cause  of 
action,  and  that  the  suit  was  within  limitation  ;  (H)  that  the  alleged  will 
had  uob  beoa  proved  to  be  genuine ;  and  (in)   that  no  special  custom  had 
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boon  proved  to  exist  ainong  the  parties  Aviiercby   daughters   were  entitled 
to  succeed  in  the  presence  of  male  collaterals. 

Further  appeal  from  the  order  of  1).  C.  Johnstone,  Esquire,  Divi- 
sional Judge,  Jhelum  Divinon,  dated  23rci  December  1895. 

K.  P.  Roy,  for  appellants. 

Browne,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

XUU  Jany.  1898.  Reid,  J. — The  plaintiffs,  respondents,  are  male  collatcraLs 

of  one  Mian  Muhammad,  who  died  in  1866  leaving  a  widow 
and  three  daughters.  On  his  death  mutation  of  names  in 
respect  of  his  property  was  effected  in  favour  of  the  widow, 
who  applied  in  1877  to  have  mutation  in  respect  of  three- 
fourths  of  the  property  effected  in  favour  of  the  daughters 
in  virtue  of  a  will  purporting  to  have  been  executed  in  their 
favour  by  Mian  Muhammad  shortly  before  his  death.  This 
application  was  resisted  by  the  respondents,  and  rejected  on 
the  ground  that  the  will  contained  alterations  and  was  prob- 
ably a  forgery. 

In  1872  and  in  1887  the  widow  dealt  with  the  property 
in  suit  as  her  own,  and  on  the  second  occasion  the  respondents 
obtained  a  decree  declaring  that  her  dealings  with  the  property 
did  not  affect  their  reversionary  rights. 

In  1894  the  daughters  sued  the  widow  for  possession  o> 
three-fourths  of  the  estate  left  by  their  father,  and  obtained  a 
decree  on  a  confession  of  judgment.  The  respondents  were 
not  parties  to  this  suit,  and  in  November  1894  instituted  the 
present  suit  for  a  declaration — 

(a)  that  the  will  in  question  Avas  a  forgery ; 

(6)  that  Julian  Muhammad  had  no  power  to  make  such 
a  will,  and  that,  if  genuine,  it  was  never  acted  ou, 
and  was  inoperative ; 

(c)  that  the  decree  of  1894  in  favour  of  the  daughter; 
bo  declared  collusive  and  inoperative  against  thu 
rights  of  the  respondents. 

•  The  Court  of  first  instance  held  that  there  were  good  and 
reasonable  grounds  for  holding  that  the  will  was  a  forgery^ 
and  passed  a  decree  declaring  (a)  that  the  will  was  never 
acted  on  and  was  inoperative,  (6)  that  the  decree  of  1894  was 
collusive  and  did  not  affect  the  rights  of  the  respondents. 

This  decree  was  affirmed  by  the  learned  Divisional  Judge, 
who  held  that  a  suit  merely  for  a  declaration   that  the  will 
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was  a  forgery  would  have  been  barred  by  Article  93,  Schedule 
II,  of  the  Limitation  Act,  bat  that  it  was  unnecessary  to 
discuss  that  question,  no  declaration  to  that  effect  having 
been  decreed.  It  was  further  held  that  the  will  was  a  forgery,- 
and  had  never  been  acted  on,  while  it  was  probably  opposed  to 
custom,  and  that  the  decree  of  1894  was  collusive. 

The  first  question  for  decision  is  whether  the  suit  was 
within  limitation. 

The  pleader  for  the  appellants  relies  on  No.  57,  Punjab 
Becord,  1891,  No.  52,  Punjab  Record,  1895,  and  No.  75,  Ptm- 
Jab  Becord,  1896,  for  the  proposition  that  Article  93  is  appli- 
cable and  that  the  suit  is  barred,  not  having  been  instituted 
within  three  years  of  the  attempt  to  use  the  will  against  the 
[respondents. 

As  recently  pointed  out  in  a  judgment  of  this   Court,  the 
mthorities  relied  on  are  not  applicable  to  a  case  in  which   the 
h'nstrument  sot  up  can  be  ignored  by  the  plaintiff. 

In  No.    75,   Pun/ah   Record,    189G,    the  plaintiff   was   an 
3xecutant  and  pleaded  undue  influence,  and  minority  at  date  of 
[execution. 

In  No.  52,  Punjab  Becord,  1895,  the  principle   laid   down 
Fwas  that  in  all  suits  in  which   there  is  a   document,    executed 
^ either  by  the  plaintiff  himself  or  those  under  whom  he  claims 
t"which  may  be  pleaded  in  complete  bar  of  the  claim,  the  plaintiff 
must  fail  unless  he  is  in  time  for  claiming  cancellation  of  such 
ideed.     The  respondents  do  not  claim  through   Mian   Muham- 
Pmad,   but   through   their   and   his    common    ancestor.     They 
assert  that  Mian  Muhammad  had  no  power  to  transfer  the  prop- 
erty in  suit  by  will. 

In  No.  57,  Punjab  Becord,  1891,  the  transferrer  was  the 
elder  brother  and  sarbarah  of  the  plaintiff,  for  whom  he  pur- 
ported to  act.  The  Fall  Bench  rulings  of  this  Court,  No.  116, 
Punjab  Record,  1890,  and  No.  18,  Punjab  Record,  1895,  are  ia 
favour  of  the  proposition  that  the  present  suit  is  within  time, 
and  it  is  clear  that  the  proceedings  of  1894  gave  rise  to  a  fresh 
cause  of  action.  We  have  no  hesitation  in  holding  that  the 
plea  of  limitation  fails.  It  is  further  contended  that  the  will 
is  genuine,  and  that  the  reasons  given  by  the  lower  Appellate 
Court  for  holding  that  it  is  a  forgery  are  unsound.  Although 
the  argument  that  the  possible  birth  of  a  son  need  not  have 
been  provided  for  by  the  will,  as  such  son  would  take  in  prefer- 
ence to  the  daughters,  has  force,   the  other  reasons  given  by 
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the  Courts  below  for  holding  that  the  will  was  a  forgery  have 
force,  and  we  hold  that  the  appellants  have  signally  failed 
to  prove  that  it  is  genuine. 

In  this  view  of  the  facts  it  is  unnecessary  to  enter  into 
the  question  whether  such  a  will,  if  genuine,  would  be  valid. 

It  has  been  further  ai-gued  that  the  daughters  are  entitled 
to  succeed  in  pi-eference  to  the  respondents.  No  evidence 
has  been  adduced  in  support  of  this  proposition,  and  we  must 
hold  that  no  special  custom  to  this  effect  has  been  proved. 
On  the  contrary,  the  whole  course  of  action  of  the  appellants 
and  the  widow  proves  that  they  never  had  the  least  idea  that 
the  claims  of  daughters  were  preferential  to  those  of  the  respond- 
ents ;  there  would  otherwise  have  been  no  necessity  for  setting 
up  the  will,  and  the  rights  of  the  daughters,  as  such,  were 
not  set  up  in  the  memorandum  of  appeal  in  the  lower  Appellalo 
Court,     The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 


No.  6. 
Before  Mr.  Justice  Chatterji  and  Mr.  Justice  Clark. 
KHANU  MAL,— (Plaintiff),— APPELLANT, 
AppELtATF.  Side,  \  Versus 

KHAN  MUHAMMAD   AND    OTHERS,-(Defenpant.s),— 
RESPONDENTS. 

Case  No.  1248  of  1896. 

Adverse    'possession — Mortgagee  in    possession — Adrrr.in    ^msye.'jsjnn  as 
regards  mortgagee,  effect  of,  upon  rights  of  mortgagor. 

Held,  that  inasmuch  as  a  mortgagor,  who  has  transferred  possessioi 
of  the  mortgaged  land  to  the  mortgagee,  has  no  right  to  possession  thereol 
until  he  has  redeemed  the  mortgage,  the  possession  of  a  third  party 
though  adverse  as  regards  tlie  mortgagee  whom  he  has  ousted,  does  not, 
when  unaccompanied  l)y  further  acts  of  aggression  upon  the  mortgagor'.s 
rights,  give  any  cause  of  action  to  the  latter  during  the  continuance  of  tli( 
mortgage,  and  that,  therefore,  the  burden  of  proving  that  his  possession 
was  adverse  as  against  the  mortgagor  no  less  than  as  against  the  mort- 
gagee rests  upon  such  third  party. 

I.  L.  R.,  XVIII,  Bom.,  5l,folloiccd. 

Held,  upon  the  facts  of  the  case,  that  defendants  had  failed   to  prove 
that  their  possession  was  adverse  as  against  the  plaintiff-mortgagor. 
Further    appeal  from   the   order   of   Captain    C.   H.    Martindale, 
Divisional  Judge,  Mooltan  Division,  dated  29th  Angttst  1895. 
Lai  Chand,  for  appellant. 

Oertel,  for  respondents. 
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The  judgment  of  the  Conrt  was  delivered  by 

Clark,  J.— Plaintiff  was  the  owner  of  the  well ;  in  1862  4:th  Jany.  1898. 
(Sambat  1917),  he  sold  -/^  and  mortgaged  ~  to  defendants  1  and 
2 ;  he  has  now  redeemed  ^V  of  the  -^^  mortgaged,  and  claims 
possession ;   he  is  resisted  by  defendants  3  to  8,  who  are  the 
sons  and  relatives  of  Arif  Khan. 

Defendants  3  to  8  say  that  the  well  is  their  ancestral  pro- 
perty, and  that  they  have  had  adverse  possession  for  over  12 
years. 

The  issnes  are — 1,  is  the  land  in  dispute  ancestral  pro- 
I  perfcy  of  Arif  Khan  ? 

2.  Have  defendants  3  to  8  acquired  title  by  adverse 
possession  ? 

At  mutation  of  names  during  the  Settlement  of  1878  the 
statements  of  all  parties — plaintiff,  defendants  1  and  2,  and  Arif 
Khan — were  recorded,  and  throw  a  clear  light  on  the  case. 

Arif  Khan  then  stated  tliat  plaintiff  had  sold  and  mort- 
gaged yI  to  defendants  1  and  2,  and  that  he  had  bouglit  j'^j 
from  defendants  1  and  2,  and  had  taken  the  other,  /^  which  had 
been  given  up  by  defendants  1  and  2  on  account  of  hhasara  ;  ho 
had  admittedly  become  the  purchaser  of  the  other  -jV*  *nd 
he  claimed  to  be  recorded  as  owner  of  the  whole  well,  as  he  had 
borne  the  nafa-nuksan  for  20  years. 

The  order  of  22nd  November  1878  was,  that  Arif  Khan 
should  be  recorded  as  proprietor  of  j-Jr  of  the  well,  and  plain- 
tiff as  proprietor  of  -f^  with  defendants  1  and  2  as  mortgagees 
for  Rs.  700,  and  this  is  the  entry  still  kept  up  in  the  revenae 
records.  There  has  been  a  mistake  by  which  Arif  Khan  is 
recorded  as  owner  of  the  -j—i  ^-nd  plaintiff  of  ~,  but  this  is  not 
of  importance ;  it  is  only  a  case  of  the  figures  having  become 
inverted. 

On  issue  1  it  is  clear,  then,  that  the  land  in  dispute  is  not 
the  ancestral  property  of  Arif  Khan,  and  this  was  what  was 
found  by  both  Courts.  The  land  originally  belonged  to  plain- 
tiff, who  mortgaged  it  to  defendants  1  and  2  about  1862,  and 
Arif  Khan  acquired  it  from  defendants  1  and  2  in  some  way  not 
satisfactorily  explained,  and  has  been  holding  it  any  way  for  14 
years  without  making  any  payment  to  defendants  1  and  2.  It 
is  noticeable  that  in  1878  both  defendants  1  and  2  and  Arif 
Khan  claimed  to  be  in  possession  of  the  laud. 

With  reference  to  the  question  whether  defendants  3  to  8 
have  acquired  title  to  the  land  by  adverse  possession,    the  first 
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Court  found  that  they  had  not,  but  the  Divisional  Judge  found 
that  they  had,  relying  on  Punjab  Record  No.  161  of  1889, 

That  judgment  is,  however,  if  anything,  against  them- 
There  the  party  in  possession  set  up  a  title  derived  from  a 
third  person,  and  no  way  from  the  mortgagee ;  and  Mr.  Justice 
Kfivaz  there  stated  that  where  the  person  in  possession  sets  up 
a  title  derived  from  the  mortgagee,  as,  for  instance,  where  the 
mortgagee  has  transferred  his  rights  as  such,  or  otherwise 
permitted  a  stranger  to  occupy  the  land,  the  party  in  possession 
is  technically  the  moi'tgagee,  and  can  be  redeemed  by  the  mort- 
gagor within  60  years.  We  think  it  must  be  held  that  Arif 
Khan  was  permitted  to  occupy  by  the  mortgagee. 

He  was  a  shareholder  in  the  well  of  y*„  by  purchase  from 
defendants  I  and  2,  and  must  have  well  known  that  defendants 
I  and  2  were  only  mortgagees  of  the  -{'^  in  dispute;  he  must  also 
have  known  that  plaintiffs  were  recorded  as  proprietors  of  this 
-/g  in  the  revenue  records.  His  possession  may  have  been 
adverse  to  the  mortgagees,  but  there  is  no  ground  for  thinking 
that  it  was  adverse  to  the  mortgagors.  Adverse  possession  is 
defined  by  Mr.  Justice  Markby  as  possession  by  a  man  holding 
the  land  on  his  own  behalf,  or  on  behalf  of  some  person 
other  than  the  true  owner,  the  true  owner  having  a  right  to 
immediate  possession  (I.  L.  B.,  IV  Calc,  827).  A  mortgagor 
has  not  a  right  to  possession  until  he  has  redeemed  the 
mortgage.  According  to  I.  L.  R.,  XVIII  Bam.,  51,  it  lay 
npon  defendants  3  to  8  to  prove  tliat  their  possession  wa8 
adverse  to  the  mortgagor.  Mr.  Justice  Fulton  remarks  in  that 
case:  "  In  L.  It.,  XIV Bom.,  176,  it  was  held  that  there  can  bean 
"  invasion  of  the  rights  of  the  mortgagor  of  such  a  nature  as  to 
"  render  the  possession  of  a  trespasser  on  the  property  adverse 
"  to  him.  But  I  think  that  although  the  possession  of  a  tres- 
"  passer  may  undoubtedly  be  adverse  to  the  mortgagor,  the 
"  burden  of  proving  svhen  it  becomes  so  rests  on  tlie  former. 
'•  Prima  facie  by  his  act  of  possession  he  merely  ousts  the 
"  mortgagee,  who  is  entitled  to  hold  the  property.  Such  ouster, 
"  unaccompanied  by  any  further  acts  of  aggression  on  the 
"  mortgagor's  rights,  cannot  give  any  cause  of  action  to  the 
*'  latter.  During  the  continuance  of  the  mortgage,  the  mort' 
"  gagor  cannot  sue  to  recover  possession  of  the  land." 

"We  do  not  think  defendants  have  shown  that  their  posses. 
sion  was  adverse  to  plaintiff.  Plaintiff  is  therefore  entitled 
to  recover  the  laud. 


J  ANY.  1898.   ] 


CIVIL  JUDGMENTS-No.  1. 


11 


Wc  accept  the  appeal  and  restore  tlie  order  of  the  first 
Coart  with  costs  throughout. 

Appeal  allowed. 


AppELLAtE  Side. 


No.  7. 

Before  Sir  Charles  Roe,  Kt.,  Chief  Judge. 

MUHAMMAD  AZIM,  APPELLANT, 

Versus 

MUHAMMAD  JI,  RESPONDENT.  ) 

Case  No.  1319  of  1897. 

Application  to  remove  guardian  on  ground  of  failure  to  furnish  security — 
Ex-partc  order  removing  guardiaii — Application  to  set  aside  ex-parte  order — 
Procedure. 

Appellant  was  duly  appointed  guardian  and  received  a  certificate, 
but  the  order  of  the  Court  appointing  him,  while  directing  him  to  file 
security,  did  not  specify  the  amount  thereof,  or  the  time  within  which  it 
was  to  he  filed.  Subsequently,  on  an  application  by  respondent,  the 
District  Judge  in  an  CK-par/e  order  directed  that  the  guardian  should  be 
removed  on  the  ground  that  he  had  not  furnished  security  within  a 
reasonable  time.  The  guardian's  application  to  have  the  ex-parte  order 
set  aside  was  rejected  on  the  ground  that  his  only  remedy  was  by  way  of 
appeal  therefrom. 

Held,  that  the  District  Court  had  erred  in  holding  that  the  application 
Lo  have  the  ex-parte  order  set  aside  could  not  be  entertained,  the  provisions 
of  the  Civil  Procedure  Code  as  regards  procedure  being  ajjplicable  to  cases 
under  the  Guardian  and  Wards'  Act,  unless  the  contrary  is  expressly 
declared. 

Held,  further,  that  the  guardian  should  not  have  been  removed  for 
failure  to  give  security,  until  a  distinct  order  had  been  passed  fixing  th« 
amount  and  the  time  within  which  it  was  to  be  filed,  and  the  guardian 
had  thereafter  failed  to  comply  with  such  order. 

Miscellaneous  appeal  from  the  order  of  Lieutenant  B.  G.  Waterfield, 
District  Judge,  Feshaivar,  dated  2'3rd  October  1897. 
Muhammad  Shah  Din,  for  Appellant. 
Oertel  and  Gokal  Chand,  for  Respondent. 

The  judgment  of  the    learned   Chief  Judge  was   as   fol- 
lows : — 

Roe,  C.  J.— The  facts  are  briefly   that   Muhammad   Azim   18/^  Jany.  1898 
was  duly  appointed  guardian  and   received   a  certilicatc.     The 
order  appointing  him  directed  him  to  file  security,  but  did  not 
mention  the  time  within  which  this  was  to  bu  done. 

On  an  application  by  Muhammad  Ji  for  his  removal,  which 
alleged  varioua  grounds,   and,   amougbt   others,   a   failure   to 
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famish  security,  the  District  Judge,  in  an  ex-parte  order,  dated 
24th  September,  dealing  with  the  last  allegation  alone,  held 
that  as  the  guardian  had  not  famished  security  within  a 
reasonable  time,  he  should  be  removed,  and  the  order  was 
made  accordingly. 

The  guardian's  application  to  have  the  ex-parte  order  set 
aside  was  rejected  on  the  ground  that  the  only  remedy  was 
an  appeal.  Two  appeals  have  been  preferred,  one  against  the 
order  refusing  to  set  aside  the  ex-parte  order  and  the  other  on 
the  merits. 

I  think  that  the  grounds  for  setting  aside  the  ex-parte 
order  are  good,  and  the  Lower  Court  was  wrong  in  holding 
that  the  application  could  not  be  entertained.  The  general 
provisions  of  the  Civil  Procedure  Code  as  regards  procedure 
arc  applicable  to  cases  under  the  Guardian  and  Wards'  Act, 
and  indeed  to  all  cases  under  special  Acts,  unless  the  contrary 
is  expressly  declared. 

As  regards  the  appeal  on  the  merits,  it  is  clear  to  me  that 
the  District  Judge  should  not  have  removed  Muhammad  Azim 
for  failure  to  give  security,  until  a  distinct  order  had  been 
passed  fixing  the  amount  and  the  time  within  which  it  was 
to  be  filed.  I,  therefore,  set  aside  the  order  of  removal,  and 
direct  the  District  Judge  to  proceed  afresh  to  the  consider- 
ation of  the  petition  of  Muhammad  Ji  and  its  various  allega- 
tions. If  he  is  then  of  opinion  that  the  one  regarding  failure 
to  furnish  security  is  the  only  one  which  requires  an  answer, 
he  should,  as  directed  above,  call  on  the  guardian  to  furnish 
security  for  a  specific  sum  by  a  certain  date,  and  defer 
further  orders  till  this  date  is  passed. 

Law  stamp  on  these  two  appeals  to  be  refunded.  The 
other  costs  in  this  Court  will  be  paid  by  the  parties  incurring 
them. 

Appeal  allowed. 
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No.  8. 

Before  Mr.  Justice  Frizelle. 
INAYATALI,—(Jddgment-Debtoe),— PETITIONER, 

^^'■^"^  y  Kevision  Sicr. 

LACHMAN  SINGH,  MINOR,  THROUGH  MUS- 1  RESPON- 
SAMMAT  MAHTABI,— Decree-Holdkk,—      )    DENT. 

Case  No.  1426  of  1897. 

Civil  Procedure  Code,  1882,  Sectio7i  lOS— Money  paid  into  Court— Ex- 
parte  decree  upheld — Application  by  decree-holder  for  payment  of  deposit — 
Execution  of  decree— Limitation  Act,  1877,  2nd  Schedule,  Article  179. 

AVhcu  a  siuu  of  money  is  paid  iuto  Court  under  Section  108,  Civil 
Procedure  Code,  in  order  to  be  delivered  to  plaintiffs,  should  the  eX'parle 
decree  be  upheld,  such  sum  becomes  the  decree-holder's  money  as  soon  as 
the  ex-parte  decree  is  upheld,  and  it  is  not  necessary  for  him  to  apply  for 
execution  of  the  decree  in  order  to  obtain  payment  of  the  money. 

When,  therefore,  in  such  a  case  the  decree-holder  applied  for  payment 
of  the  deposit  more  than  three  years  after  the  decree  was  passed. 

Held,  that  such  application  could  not  be  considered  an  application  for  , 

execution  of  decree,  and    was   not  barred  under  Article  179  of    the    2nd 
Schedule  to  the  Limitation  Act. 

Petition  for  revision  of  the  order  of  G.  L.  Smith,  Esquire,  Divisional 
Judge,  Delhi  Division,  dated  18tk  February,  1897. 
Muhammad  Shah  Diu,  for  petitioner. 
Madan  Gopal,  for  respondent. 
The  judgment  of  the  learned  Judge  was  as  follows  : — 

Frizelle,  J. — A  decree  was  passed  against  the  petitioner  2oth  Jany.  1898. 
(Inayat  Ali)  in  favour  of  Dil  Singh  on  the  '21bt  January  1892. 
It  had  been  originally  ex  parte,  but,  on  the  applieation  of  the 
iudgment-debtor,  the  ex-parte  decree  was  set  aside  on  condition 
of  the  amount  of  the  decree  (Rs.  515-1.3-3)  being  paid  into 
Court,  under  Section  108,  Civil  Procedure  Code.  The  decree- 
holder  died  soon  after  the  decree  was  passed,  and  the  money 
remained  lying  in  Court  in  deposit.  On  12th  July  1895  the 
judgment-debtor  applied  for  return  of  the  money.  The  appli- 
cation was  opposed  by  the  present  respondent,  as  heir  of  the 
decree-holder,  and  respondent  was  then  ordered  to  apply  for 
execution  of  the  decree.  He  has  now,  on  28th  May  1896, 
applied  for  payment  to  him  of  the  Rs.  515-13-3  deposited  in 
Court,  and  the  first  Court  ruled  that  this  application  was 
barred  by  time,  as  made  more  than  three  years  after  the 
decree  was  passed,  and  rejected  the  application.  The  Divi- 
sional Judge  has  reversed  this  order,  and  I  am  o£   opinion  that 
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the  Divisional  Judge  was  right.  The  money  was  paid  into 
Coart  under  Section  108  in  order  to  he  delivered  to  plaintiff 
should  the  ex-parte  decree  be  upheld.  When  the  decree  was 
upheld  the  money  became  the  decree-holder's  money,  and  no 
application  for  execution  was  necessary  for  the  decree-holder 
to  become  entitled  to  it.  His  application  for  the  money  there- 
fore cannot  be  considered  an  application  for  execution,  vide 
Picnjab  Record  107  of  1881  and  27  of  1888. 

On  this  view  of  the  case,  it  is  not  necessary  to  decide 
whether  the  application  is  saved  by  Section  7  of  the  Limita- 
tion Act,  but  even  if  the  application  were  to  be  treated  as  one 
for  execution  of  decree,  I  should  have  no  hesitation  in  holding 
that  it  is  within  time  under  Section  7.  The  respondent  is 
admittedly  still  a  minor,  and  the  first  Court  finds  that  he  is 
the  sole  heir  of  Dil  Singh  under  a  will.  If,  as  contended  for 
the  judgment-debtor,  he  has  not  been  proved  to  be  the  solo 
heir,  and  there  are  other  joint  creditors,  it  does  not  appear 
how  a  discharge  from  the  debt  under  the  decree  could  have 
.  been  given   by  any  one  of   them  without  the  consent  of  the 

others  ;    Section  8  is  therefore  inappplicable. 

I  dismiss  the  petition  with  costs. 

Application  dismissed. 

No.  9. 
Before  Sir  Charles  Roe.,  Kt.,  Chief  Judge. 
^  SARDAR  SARUP  SINGH,— (Plaintiff),-~APPELLANT, 

ArPELLAXE  SiDK.  }  Versits 

(^  SUNDAR  AND  OTHERS,— (Defendants),— 

RESPONDENTS. 
Case  No.  1302  of  1897. 

Custom — Succession — Ala  and  adna  maliki, — Mauea  Manabad,  tahsil 
Moga,  Ferozcpore  District. 

Held,  that  in  Mauza  Manabad,  tahail  Moga,  Ferozeporo  District,  an  ala 
ntalik  ia  merely  entitled,  as  ataluqdar,  to  5  per  cent,  on  the  revenue,  and 
further,  that  on  the  death  of  an  adna  malilc  without  issue,  the  lattcr's 
estate  does  not  revert  to  the  ala  maliJcs,  but  to  the  collaterals  of  the 
doccaued. 

ScmOle  :  Tu  the  said  village,  which  is  divided  into  pattis,  on  the  death 
of  an  adna  malik  his  land  would,  for  default  of  nearer  heii'd,  become 
Bhamilat,  of  Llic  palti  and  be  divided  among  the  pattidars. 

Further  appeal  from  llw  order  of  A.  E.  Hurnj,  Esquire,  Divisional 
Judge,  Ferozepore  Division,  dated  9th  August  1897. 
Roushan  Lai,  for  appellant. 
Dharm  Daa,  for  respondent. 
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The  Jadgment  of  the  learned  Chief  Judge  was  as  follows : — 
Roe,  C.  J.— I  think  the  decision  of  the  Lower  Courts  2Sth  Jany.  1898. 
right.  The  case  quoted  for  the  appellant,  No.  175  of  I8885 
cannot  be  takea  as  laying  down  any  universal  rule  as  to  the 
rights  of  ala  onaliks  and  the  harden  of  proof.  It  is  obvious  that 
the  position  of  ala  maliks  varies  greatly  in  different  parts  of  the 
country.  In  some  they  are  the  real  proprietors,  and  the  adna 
malik  is  little  more  than  a  tenant  with  a  right  of  occupancy. 
In  other  parts,  the  adna  maliks  are  the  real  proprietors,  and  the 
ala  malik  is  merely  a  taluqdar  receiving  a  certain  percentage  on 
ihe  revenue.  In  the  present  case,  all  that  the  ala  malik  is 
shown  as  entitled  to  is  5  per  cent,  on  the  revenue  ;  there  is  no 
provision  in  the  Wajib-nl-ars  declaring  that  if  an  adna  malik's 
line  dies  out,  his  land  will  revert  to  the  ala  malik,  nor  is  there 
any  instance  of  the  plaintiff's  thus  acquiring  an  adna  malik's 
holding.  The  history  of  the  village,  so  far  as  it  can  be  traced 
from  the  extracts  from  the  pedigree  table  put  up  with  the 
record,  clearly  .suggests  the  inference  that  in  the  pattis  which 
ihe  Sardar  who  founded  the  village  made  over  to  the  settlers, 
mostly  his  own  relatives,  whom  ho  invited  in,  he  retained 
nothing  more  than  his  5  per  cent,  on  the  revenue ;  and  the 
irong  presumption  is  that,  even  if  the  defendants  were  not  the 
ol laterals  of  Baghel  Singh,  they  would  take  his  land  merely 
fis  flf/raa  7/iaZiA;s  of  the  jDaf^j,  that  is,  the  land  of  Baghel  Singh 
would,  for  default  of  nearer  heirs,  become  sJiamilat  of  the 
patli,  and  be  divided  amongst  the  pattidars,  i.  e.,  the  adna 
maliks. 

Plaintiff's  claim  to  succeed  as  the  agnate  heir  of  Baghel 
Singh  is  quite  untenable.  The  decision  is  confirmed,  and  the 
appeal  dismissed  with  costs. 

Appeal  dismissed. 

No.  10. 

Before  Mr.  Justice  Reid. 
MUSSAMMAT  HEM  KAUR,-(P£titioner), 

Versus 

RAl  DAULAT  ram,— REsroNDENT. 

Case  No.  1974  of  1897. 

Guardian  and  Wards  Act,   1890,  Sections   12    (.3)  (I),  47~PreHminary 

order  as  to  custody   of  property— Revision— Civil   Proceditre   Code,    1882, 

Section  591. 

At  the  hearing  of  an   application,  under  Act   VIII  of  1890,  for  the 
custody  of  the  person  and  property  of  a  minor  at  the  time  living  witU 


Revision  Side, 
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liis  step-mother,  the  Court  by  an  interlocutory  order  issued  a  commission 
to  a  certain  Munsif  to  make  a  list  of  the  property  of  the  minor  and  to 
lodge  it  in  Court  for  safe  custody,  caro  being  taken  that  the  step- 
mother was  given  the  necessary  utensils,  clothes,  &c.,  for  her  support  and 
maintenance.  The  step-mother  applied  to  the  Chief  Court  on  the  Revision 
Side  to  set  aside  the  said  order,  but  it  was  objected  on  behalf  of  the 
respondent  that,  inasmuch  as  an  appeal  from  the  final  order  of  the  Lower 
Court  in  this  case  lay  to  the  Chief  Court,  the  order  in  question  was  not  open 
to  revision.  On  behalf  of  petitioner  it  was  contended  that,  the  property 
affected  being  in  her  possession,  no  order  passed  in  appeal  could  remedy 
the  injury  caused  by  the  order,  which  was  ultra  vires  with  reference  to  the 
provisions  of  Section  12,  sub-section  (3),  clause  (b),  of  Act  VIJI  of  1890, 
and,  fixrther,  that  the  petitioner  was  not  bound  to  appeal  against  an  order 
appointing  the  respondent  guardian,  while,  in  the  event  of  his  application 
beii-g  dismissed,  6he  could  not  appeal  against  the  order  in  question,  which 
in  any  event  did  not  affect  the  decision  of  the  case,  in  the  terms  of 
Section  591  of  the  Civil  Procedure  Code. 

Beld,  that  the  order  in  question  being  passed  by  the  Court  for  tlie 
temporary  custody  and  protection  of  the  minor's  property,  and  the 
custody  of  the  Munsif  being  in  effect  the  custody  of  the  Court,  did  not 
violate  the  rule  contained  in  Section  12  (3)  (1)  of  Act  VIII  of  1890,  and 
that  the  words  "  any  person  "  in  the  said  clause  could  not  be  interpreted 
to  include  the  words  "  the  Court." 

The  Court  being  satisfied  that  thi.^  was  not  a  case  in  which  the 
revisionnl  powers  of  the  Court  should  be  exercised,  dismi.ssed  the  appli(\n- 
tion. 

Petition  for  revision  of  the  order  of  Khan  Bahadur  Sayad 
Muhammad  Latif,  District  Judge,  Julltindnr,  dated  10th 
November  1897. 

Beecliojf,  for  petitioner. 

W.   H.   Kattigan,   Madan   Gopal   and   Bhagat   Ram,  for 
respondents. 

The  judgment  of  the  learned  Judge  was  as  follows :  — 

2bth  Jany.  1897.  Reid,  J. — A   preliminary  objection   was  raised  by    the 

lefarned  counsel  for  the  respondent  to  the  effect  that,  inasmuch 
as  an  appeal  from  the  final  order  of  the  Lower  Court  in  this 
case  lies  to  this  Court,  no  revision  lies. 

The  ox'der  of  which  revision  is  sought  was  passed  during 
the  hearing  of  an  application  under  Act  VIII  of  1890  for  the 
custody  of  the  person  and  property  of  a  minor  at  the  time 
living  with  his  step-mother,  his  father's  widow,  and  was  as 
follows  : — "  I  therefore  is.sue  a  commission  to  Lala  Atma  Ram, 
''^Munsif,  to  make  a  list  of  the  property  of  the  minor  and  to 
*' lodge  it  in  Court  for  safe  custody,  care  being  taken  that  the 
"  widow  is  given  the  necessary  utensils,  clothes,  &c.,  for  her 
*'  support  and  maintenance." 


Feby.  1898.  ]  CIVIL  JUDGMENTS— No.  10.  17 


Under  Section  47  of  the  Act  an  appeal  lies  to  this  Court 
from  an  order  appointing  or  refusing  to  appoint  a  guardian, 
and  under  Section  591  of  the  Code  of  Civil  Procedure  any 
irregularity  or  illegality  in  the  order  now  in  question  might 
be  set  forth  as  a  ground  of  objection  in  the  memorandum  of 
appeal,  so  far  as  it  affected  the  decision  of  the  case. 

The  learned  counsel  for  the  respondent  quotes  114  Punjab 
Record,  1888,  125,  Puvjah  Record  1892,  Chattar  Singh  v.  LekhraJ 
Singh,  I.  L.  B.,  V  All,  293,  and  Farid  Ahmad  v.  Dulari  Bibt, 
J.  L.  B.,  VI  AIL,  233,  as  authority  for  the  proposition  that 
revision  does  not  lie. 

For  the  petitioner  it  is  argued  that  the  order  in  question 
is  jiUra  vires,  having  regard  to  the  provisions  of  Section  1 2  (3) 
(b),  Act  VIII  of  1890,  the  property  affected  being  in  possession 
of  the  petitioner,  and  that  no  order  passed  in  appeal  could 
remedy  the  injury  caused  by  the  order.  It  is  further  argued 
that  the  petitioner  is  not  bound  to  appeal  against  an  order 
appointing  the  respondent  guardian,  while  in  the  event  of  his 
application  being  dismissed  she  could  not  appeal  against  the 
order  in  question,  and  that  in  any  event  the  order  docs  not  affect 
tlio  decision  of  the  case,  in  the  terms  of  Section  591.  Reliance 
is  placed  on  a  dictum  in  Moli  Lai  KasMbhai  v.  Nana,  I.  L.  B., 
XVIII  Bom.,  35,  to  the  effect  that  the  object  of  Section  622  of 
the  Code  of  Civil  Procedure  is  to  enable  a  party  to  a  suit  to  get 
a  decision  or  order  of  a  Lower  Court  rectified  by  a  High  Court, 
when  there  would  otherwise  be  no  remedy.  It  is  argued  that 
the  effect  of  the  order  in  question  is  to  deprive  the  petitioner  of 
her  property,  and  that  it  is  inequitable  that  she  should  be 
compelled  to  wait  for  its  restoration  till  she  can  file  an  appeal. 

The  order  in  question  differs  from  those  dealt  with  in  the 
authorities  relied  on  by  the  learned  counsel  for  the  respond- 
ent, and  from  the  order  in  XVIII,  Bo?n.,  in  that  it  cannot 
be  said  to  affect  the  decision  of  the  case.  At  the  same  time,  I 
do  not  feel  called  on  to  decide  whether  such  an  order  could 
under  any  circumstances  be  revised,  inasmuch  as  the  order  in 
question  does  not,  in  ray  opinion,  violate  the  rule  contained  in 
Section  12  (3)  (b). 

The  order  was  passed  by  the  Court  for  the  temporary 
custody  and  protection  of  the  pi-operty  of  the  minor,  and  the 
Munsif  to  whom  the  order  was  directed  was  apparently 
selected  as  the  instrument  of  the  Court,  as  being  a  person  in 
whose  discretion  and  honesty  full  confidence  could  be  placed. 
His  custody  was  the  custody  of  the  Court,  and  I  cannot  interpret 
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the  words  "  any  person "  in  Section  12  (3)  (h)  tp  inclnde 
the  words  "  the  Court."  In  any  event,  whether  my  interpreta- 
tion of  the  Section  in  question  is  correct  or  not,  I  am  satisfied 
that  this  is  not  a  case  in  which  the  revisional  powers  of  this 
Court  should  be  exercised,  It  is  therefore  unnecessary  to  refer 
the  point  liaised  to  a  Bench  as  r(s  integra.  Any  claim  to 
property  made  by  the  petitioner  will,  in  due  course,  be  investi- 
gated by  the  Court  below. 

I  dismiss  the  application  and,  having  regard  to  the  position 
of  the  parties,  I  leave  them  to  pay  their  own  costs. 

Application  dismissed. 


No.  11. 

Before  Mr.  Justice  Stag  don. 

ALAM  SHEB,— (Plaintiff),— APPELLANT, 

Afpellatk   Side.  ^  Versus 

RAM  CHAND  AND  OTHERS,— (Defenda^jtr),— 
RESPONDENTS. 

Case  No.  1383  of  1897. 

Pre-emption — Punjab  Laws  Act,  1872,  Section  9 — Rights  to  ?/,«<?  irnter  of 
perennial  stream- -"  Immovable  properly" — *  General  Clauses  Act,  1SC8, 
Section  2  (5). 

Held,  that  inasmuch  as  the  water  of  a  perennial  stream  comes  out  of 
land,  the  right  to  use  such  water  is  "  a  benefit  arising  out  of  land,"  and  is, 
therefore,  "  immovable  property  "  within  the  meaning  of  Section  2  (5)  of 
the  General  Clauses  Act,  1868,  so  as  to  found  a  suit  for  pre-emption  in  re- 
spect of  a  sale  thereof  nnder  Section  9  of  the  Punjab  Laws  Act,  1872. 

Further  appeal  from  the  order  of  Rai  Bahadur  Lala  Bnta  MaJ, 
Divisional  Jndge,  Jhelum  Division,  dated  4:th  Novemher  1897. 

Lai  Chand,  for  appellant. 

Gobind  Ram,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

3rd  Fe6y.  1898.  Stogdon,  J. — There  is  a  perennial  stream  (Jai),  from    the 

water  of  which  certain  lands  in  the  village  of  Katha  Masral  in 
the  Khushab  tahsil  of  the  Shahpur  District  are  irrigated 
Ahla,  AH  and  their  minor  brother  Wir  Khan  owned,  along  with 
other  persons,  the  right  to  irrigate  for  three  watches  (pahar). 
The  share  of  Ahla  and  his  brothers  was  one-third,  or  one  watch. 
All  three  watches  are  mortgaged  for  Rs.  800  to  one  Karam.  On 
the  Ist  November  1895,  Ahla  and  Ali,  for  themselves  and  Wir 
Khan,  sold  their  equity  of  redemption  of  their  one-third  share 
to  Ram  Chand  and  Aya  Ram  for  Rs.  333, 

•  Now  replacea  by  Act  X  of  18D7,  Section  3  (26)— Ed.,  P.  B, 
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Alam  Slier  sued  for  pre-emption.  In  their  -written  answer 
the  vendees  admitted  his  right,  but  their  pleader  subsequently 
urged  that  the  property  sold  was  nob  immovable,  and  could 
not  therefore  be  the  subject  of  pre-emption  under  Section  9  of 
the  Punjab  Laws  Act,  1872.  Wir  Khan  by  his  guardian  ad 
litem  pleaded  that  the  sale  of  his  share,  not  having  been  made 
for  his  benefit,  was  bad.  The  first  Court  held  that  the  pi^o- 
perty  was  immovable,  and  that  the  sale  of  Wir  Khan's  share 
was  illegal.  It  therefore  gave  plaintiff  a  decree  for  pre-emption 
of  a  jrds  share  of  the  right  claimed.  The  vendees  alone 
appealed  to  the  Divisional  Judge,  who  dismissed  the  suit  on  the 
ground  that  the  thing  sold  was  not  immovable  property. 

According  to  Section  2,  sub-section  5,  of  the  General  Clauses 
Act,  1868,  immovable  property  includes  land,  benefits  to 
arise  out  of  land,  and  things  attached  to  the  earth  or  pei-ma- 
nently  fastened  to  anything  attached  to  the  eaiih.  I  am  in- 
clined to  think  that  water,  as  long  as  it  is  flowing  in  the  bed  of 
a  stream  or  river,  is  attached  to  the  earth,  and  is  therefore  im- 
movable property,  though  it  can  be  made  into  movable  pro- 
perty by  severance  or  removal  from  the  earth,  but  the  subject 
matter  of  the  suit  is  not  any  particular  water,  but  the  right  to 
the  use  of  water.  The  right  to  such  use  is  certainly  a  benefit 
and  it  arises  out  of  land,  because  the  water  of  a  perennial  stream 
comes  out  of  land.  Even  if  it  came  out  of  the  clouds,  I  should 
be  inclined  to  hold  that  the  benefit  arises  out  of  land,  because 
the  water  must  be  first  received  by  the  land  before  it  can  be 
beneficially  diffused.  As  plaintiff's  superior  right  was  admitted 
by  the  vendees,  I  doubt  whether  the  Courts  should  have  allow- 
ed the  question  to  be  subsequently  raised  by  a  pleader. 

From  their  grounds  of  appeal  to  the  Divisional  Judge,  it 
would  apjDcar  that  the  vendees  imagined  that  the  first  Court 
had  set  aside  the  sale  of  Wir  Khan's  share,  but  such  is  not  the 
case.  They  still  own  Lis  share  and,  if  he  wishes  to  have  the 
sale  set  aside,  he  will  have  to  sue  them.  Plaintiff  was  content- 
ed with  the  decree  for  the  shares  of  Ahla  and  Ali,  and  on  the 
appeal  of  the  vendees  he  cannot  get  a  decree  for  Wir  Khan's 
share. 

I  accept  the  appeal  and  restore  the  decree  of  the  First 
Court.  Costs  of  the  First  Court  to  be  paid  as  ordered  by  it* 
In  the  Divisional  Court  and  in  this  Court,  Ram  Chand  and 
Aya  Ram,  vendees,  will  pay  plaintiff's  costs.  I  make  no  order 
regarding  the  vendor's  costs. 

Afpeal  allowed. 
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No.  12. 

Before  Mr.  Justice  Beid. 
r      ABDUL  KAHIM  KHAN,- (Plaintiff),— APPELLANT,      , 
Appellate  Side.  .^  Versus 

(      MUHAMMAD  YAR  AND  OTHERS,— (Defendants), - 
RESPONDENTS. 

Case  No.  hm  of  1897. 

Pre-emption — Fraudulent  concealmerd  of  sale— Limitalion   Act,  1S77, 
Section  18,  knowledge  of  facts,  presumption  as  to. 

In  a  suit  foi-  pre-emption  it  appeared  tliat  the  ileetl  of  sale,  -winch  was 
described  in  two  places  in  itself  as  a  mortgage  deed,  was  dated  12th 
December  1876  and  was  registered  on  the  same  date  at  the  talisil,  three 
or  four  miles  from  the  village  in  which  the  land  in  suit  was  situate ;  that 
the  marginal  witnesses  were  residents  of  villages  other  than  that  in  M'hich 
the  vendor  and  vendee  resided  and  where  the  land  was  situate  ;  that  from 
1876  till  1895  the  vendee  continued  to  be  recorded,  as  before,  as  tenant 
of  the  said  land  ;  that  on  the  19lh  September  1894  a  measurement  clerk 
reported  that  a  sale  had  taken  place  and  that  the  vendee  was  in  posses- 
sion ;  that  on  the  Ist  October  1895  mutation  of  names  was  effected  in 
the  vendee's  favour  by  order  of  the  Tahsildar,  and  that  the  residents  of 
the  village  in  which  the  land  was  situate,  as  a  body,  were  not  aware  of  the 
sale.  The  plaint  was  filed  in  February  1896,  concealment  of  the  sale 
being  therein  alleged,  and  the  pre-emptor,  when  examined  before  issues 
were  framed,  j^leaded  fraud  by  which  he  had  been  deceived.  The  first 
Court  decreed  the  claim,  finding  that  the  fact  of  the  sale  became  known 
to  plaintiff  on  the  1st  October  1895  and  that  there  had  been  fraudulent 
concealment  thereof,  but  the  Divisional  Judge,  on  appeal,  dismissed  the 
suit  as  barred  by  limitation,  calculating  cither  from  the  date  of  registration 
or  from  the  19th  September  1894. 

Plaintiff  appealed  to  the  Chief  Court,  and  in  addition  to  the  facta 
above-mentioned,  on  which  his  allegation  of  fraudulent  concealment  was 
based,  further  urged  in  support  of  such  allegation  the  fact  that  on  the 
death  of  the  vendor  in  1881,  his  sou  was  recorded  as  owner  in  bis  place. 

Held,  that  though  each,  of  the  facts  above  set  forth,  when  taken  alone, 
might  bo  merely  suspicious,  yet  when  found  to  concur,  they  established 
fraudulent  concealment  within  the  meaning  of  Section  18  of  the  Limi- 
tation Act. 

Ileld,  further,  that,  fi-audalent  concealment  having  been  established 
respondent  upon  whom  the  onus  rested,  had  not  proved  that  the  appel- 
lant had  knowledge  of  the  sale  more  than  one  year  before  suit,  which  was 
therefore  within  time. 

Further  appeal  from  the  order  of  B.  L.  Harrisy  Esquire^  Divisional 
Judge,  Verajat  Division,  dated  1st  April  1897. 

Ocrtcl,  for  appclluut. 

Parkasli  Chaud,  for  rcspoudculs. 
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The  judgment  of  the  Court  was  as  follows  : 

Reid,  J. — The  sole  question  for  consideration  is  whether  ^th  Feby.  1898. 
the  suit  for  pre-emption  was  or  was  not  time-barred  when 
instituted  on  the  15th  February  1896.  The  sale-deed  in  suit 
is  dated  12th  December  1876,  and  was  registered  on  the  same 
date  at  the  iahsil,  three  or  four  miles  from  the  village  in 
which  the  land  in  suit  is  situate,  the  two  marginal  witnesses 
to  the  deed  being  residents  of  villages  a  mile  and  a  half  and 
three  miles,  respectively,  according  to  the  respondent  from 
that  village. 

The  sale-deed  was  described  in  two  places,  in  itself,  as  a 
mortgage-deed,  and  from  1876  till  1895  the  vendee  continued 
to  be  recorded,  as  before,  as  tenant  of  the  land  in  suit. 

In  1894  or  1895 — both  dates  are  given  in  different  pro- 
ceedings— a  measurement  clerk  reported  that  the  vendee  was 
in  possession,  and  on  the  1st  October  1895  mutation  of  names 
was  effected  in  his  favour  by  order  of  the  Tahsildar.  In 
the  plaint,  filed  4|  months  after  this  mutation,  concealment 
of  the  sale  was  alleged,  and  the  pre-emptor,  when  examined 
before  issues  were  framed,  alleged  fraud  by  which  he  had 
been  deceived. 

The  Court  of  first  instance  decreed  the  claim,  finding  that 
"  the  fact  of  the  sale  became  known  on  the  1st  October  1895," 
and  finding  that  there  had  been  fraudulent  concealment  of 
the  sale. 

From    this    decree    the   vendee   and    other     defendants 
appealed,    the   sole  point  raised  in    appeal   being   limitation. 
The   lower   Appellate  Court  dismissed   the  suit,  holdino-  that 
it  was  barred  by  limitation,  either  calculating   from  the  date 
of  registration  or  from  the  19th   September  1894,  when  appli- 
cation  for  mutation  was  made   by   the  vendee.     It  does  not 
appear  from  the  record,   and   nothing  has  been   pointed  out 
to  me  by  the  learned  counsel  for  the   respondents   to  show,    • 
that  there  was   any  application  for  mutation  by  the  vendee 
on  the  19th  September  1894:  that  was   the  date  of  the  report 
already  referred  to,  which  was  in  these  words  "  a  sale  having 
taken  place,  the  vendee  has  taken  possession  "  :  on  this  followed 
the  order  of  the  1st  October  1895. 

The  facts  on  which  the  allegation  of  fraudulent  conceal- 
ment is  based  are  (1),  the  marginal  witnesses  to  the  deed 
are  not  residents  of  the  village  in  which  the  land  in  suit  is 
situate,   and  in  which  the  vendor  and  vendee  resided ;     (2) 
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the  veadee  remained  recorded  as  a  tenant,  no  mutation  iu 
his  favour  as  proprietor  being  effected ;  (3)  in  1881,  when 
the  vendor  died,  his  son  Isa  was  recorded  sis  owner  in  his 
place ;  (4)  the  deed  is  described  as  a  mortgage-deed ; 
(5)  residents  of  the  village  as  a  body  were  not  aware  of  the 
sale.  Reliance  is  placed  on  an  unreported  ruling  of  this  Court, 
Civil  Appeal  No.  932  of  1894,  for  the  proposition  that  these 
facts,  which  are  established,  constitute  such  fraud  as  would 
extend  the  period  of  limitation.  Each  of  the  facts,  taken 
alone,  might  be  merely  suspicious,  but  when  found  to  concur 
specially  having  regard  to  the  nature  of  the  third  fact,  they 
establish  fraudulent  concealment  within  the  meaning  of 
Section  18  of  the  Limitation  Act.  The  question  remains, 
when  the  fraud  first  became  known  to  the  appellant.  The 
lower  Appellate  Court  fixes  the  date  of  knowledge  as  the 
19th  September  1895,  possession  on  that  date  being  presum- 
able, but  I  am  not  satisfied  that  there  was  then  any  intima- 
tion to  the  appellant  of  the  sale,  which  had  been  till  then 
fraudulently  concealed.  In  Bihirnhhoy  Habibbhoy  v.  Turner,  J. 
L.Ix.,  XVIIB.  (P.  C),  341,  their  Lordships  of  the  Privy 
Council  remarked  :  "  Their  Lordships  consider  that  when  a 
"  man  has  committed  a  fraud,  and  has  got  property  thereby, 
"  it  is  for  him  to  show  that  the  person  injured  by  his  fraud,  and 
"  suing  to  recover  the  property,  has  had  clear  and  definiti 
"  knowledge  of  those  facts,  which  constitute  the  fraud,  at  a 
"  time  which  is  too  remote  to  allow  him  to  bring  a  suit." 
Fraudulent  concealment  being  established,  it  has  not,  in  my 
opinion,  been  established  that  the  appellant  had  knowledge 
more  than  one  year  before  the  suit,  which  was,  therefore,  within 
time.  I  see  no  reason  for  differing  from  the  finding  of  tlu 
Court  of  first  instance,  that  time  ran  from  the  1  st  October  1 89G. 
The  only  plea  taken  in  appeal  below  being  limitation,  it  is 
unnecessary  to  remand  this  case  under  Section  562  of  the  Code 
of  Civil  Procedure. 

I  decree  the  appeal  and  restore  the  decree  of  the   Court  oi 
first  instance,  with  costs  iu  all  Courts. 

Appeal  allowed. 
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No.  13. 

Before  Mr.  Justice  Chatterji  and  Mr.  Justice  Clarl-. 
HAMIRA  AND  OTHERS —(Defendants),— APPELLANTS,  ) 

Versus  }  Appellate  Side. 

STJNDAR,— (Plaintiff),— RESPONDENT.  ) 

Case  No.  7S2  of  1895. 

Custom — Sucecssion — Legitimacy — Chaddar-andazi  marriage,  proof  of.  • 

Plaintiff  claiaied  to   succeed  to  parb  of   the  estate  of  one  K.,  on  the' 

ground  that  he  was  the  legitimate   son   of  K.  by  one  Mnasammat  R.  D., 

who,  he  alleged,  had  been  married  by  chaddar-andazi  to  K.    after  the  death 

of  her  former  hnsband,  one  M.     Defendants  denied  that  Mnssammat  R.  D  . 

had  ever  been  married  to  K.,  and  th.at  plaintiff  was  K.'s  son.     It  appeared 

that  after  tho  death  of   M.,  K.  and  AInssammat  R.  D.  lived  together,  and 

;  were   regarded  by  the  haradari  as  man   and  wife,  and  that  plaintiff  after 

I  K.'s  death  was  entered  in  the  revenue  records  as   K.'s  son.     The  parties 

(were  residents  of  the  Garshankar /a/isif,  Hoshiarpnr  District. 

Held,  that  under  the  circumstances   above  mentioned   it  had   been 
'BnfBciently  proved  that  the  ceremony  oi  chaddar-andazi  had  actually  been 
performed,  and  that,  therefore,  plaintiff  ^vaa  entitled  to  succeed  as  prayed. 

Quosre —  Whether  in  tho  said  district  tho  ceremony  of  chaddar-andazi 
ia  necessary  to  validate  marriage. 

Further  appeal  from  the  order  of  G.  P.  Bird,  Esquire,  Divisional 
Judge,  Hoshiarprir  Division,  dated  lOlh  Afril  1895. 
Jaishi  Rara,  for  appellants. 
The  judgment  of  the  Court  was  delivered  by 
ClAEK,  J.—  DAYA  (DIED  I.N-  18S4).  7^^  2^gjy_  jggS^ 


Kiila  Hamirii,  Wazira,  Bala, 

(died  about  1878)  dofendant  No.  1.    dofendant  No.  2.  _| 

Mnssammat,  Ditta, 

Ram  Devi.  defendant  No.  3. 

I 
Snndar, 

plaintiff. 

Plaintiff  claims  one-fourth  of  Daya's  estate  according  to 
above  pedigi-ee  table. 

Defendants  deny  that  Mnssammat  Ram  Devi  was  married 
to  Kala,  and  that  Sundar  was  Kala's  son. 

The  first  Court  found  that  even  if  Sundar  was  the  son  of 
Kala  that  there  had  been  no  chaddar-andazi  between  Kala  and 
Mnssammat  Ram  Devi,  and,  therefore,  according  to  the  Bitoaj- 
i-am,  he  could  not  get  the  inheritance  of  Kala,  and  dismissed 
the  suit. 
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Mr.  G.  W.  Rivaz,  Divisional  Judge,  held  that  there  was 
n  ot  much  reason  for  doubting  that  plaintiff  was  the  son  of 
Kala ;  he  agreed  with  the  first  Court  that  plaintiff  had 
failed  to  establish  that  any  chaddar-andazi  ceremony  was  gone 
through  between  Mussammat  Ram  Devi  and  Kala,  bat  held 
that  Mussammat  Ram  Devi  stood  in  the  position  of  a  karewa 
wife  to  Kala  for  some  years  before  his  death,  and  that  she 
was  regarded  as  his  wife  in  his  village.  He  wished  to  ascertain 
whether  the  rule  was  as  laid  down  in  the  Riivaj -i-am,  and 
whether  chaddar-andazi  ceremony  was  necessary  to  make  the 
marriage  valid,  and  whether  there  were  any  instances  of  sons 
being  excluded  from  inheriting  because  the  chaddar-andazi 
ceremony  had  not  been  performed.  He  remanded  the  case 
under  Section  566,  Civil  Procedure  Code,  for  a  finding  on  the 
following  issues  : — 

(1).— Is  plaintiff  in  fact  the  son  of  Kala  ? 

(2). — If  so,  whether  he  is  his  legitimate  son  for  the  par- 
pose  of  inheritance. 

The  Lower  Court  amplified  these  issues  into  five,  of  which 
one  was  whether  chaddar-andazi  had  taken  place,  and  referred 
the  issues  to  a  Local  Commissioner.  , 

The  return  of  the  Local  Commissioner  was  to  the  effect 
that  plaintiff  was  the  legitimate  son  of  Kala;  thd^i  chaddar- 
andazi  ceremony  had  taken  place ;  that  if  the  ceremony  had 
not  taken  place  plaintiff  would  not  inherit  by  custom.  He  said 
there  was  only  one — not  well  supported — instance  of  a  son 
having  been  excluded  for  want  of  chaddar-andazi  ceremony, 
and  that  in  some  cases  sons  had  succeeded  where  there  had 
been  no  chaddar-andazi  ceremony  between  the  parents. 

Mr.  Bird,  Divisional  Judge,  accepted  this  report,  held 
plaintiff  to  be  the  legitimate  son  of  Kala,  and  decreed  tho 
claim. 

Defendants  appeal  to  this  Court,  and  the  first  question 
for  decision  is  whether  chaddar-andazi  ceremony  took  place 
between  Kala  and  Mussammat  Ram  Devi.  It  is  clear  that 
the  two  were  regarded  as  man  and  wife  in  the  village  Soni, 
where  they  were  living,  and  in  the  village  Bagra,  where  de- 
fendants live.  The  villages  arc  only  1^  or  2  Tcoa  apart. 
Mussammat  Ram  Devi's  first  husband,  Makkan  Singh, 
was  dead  before  she  began  to  live  with  Kala,  so  there 
was  no  obstacle  to  chaddar-andazi.  Under  these  circum- 
stances we  do  not  think  that    it    was    necessary  for  the 
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ceremony  to  be  very  strictly  proved,  and  we  do  not  think  the 
discrepancies  pointed  oat  by  the  first  Court  in  the  evidence 
of  the  witnesses  are  sufficient  to  discredit  the  witnesses. 

They  lived  together  as  man  and  wife,  were  so  treated  by 
the  haradari,  and  after  Kala's  death  plaintiff  was  entered  in 
the  revenue  records  as  Kala's  son  iu  village  Soni. 

We  think  the  report  of  the  Local  Commissioner  should  be 
accepted  that  chaddar-andazi  ceremony  took  place.  Even  if  it 
■  did  not,  we  do  not  think  it  is  made  out  that  the  special  custom 
regarding  chaddar-andazi  ceremony  to  validate  marriage  is  in 
force  in  this  district.  Pimjab  Record  No.  38  of  1896  and 
*  No.  1298  of  1895  show  that  such  ceremony  is  not  generally 
necessary.  There  is  no  well-authenticated  instance  in  which  a 
son  has  been  excluded  for  want  of  chaddar-andazi  cei'emony 
between  the  parents  ;  and  there  are  several  instances  where  a 
man  has  taken  his  bharjai  into  his  house  without  chaddar-andazi 
and  the  sons  have  succeeded  :  this  is  the  allegation  for  the 
Garhshankar  tahsil  that  chaddar-andazi  is  generally  necessary, 
but  may  be  dispensed  with  in  the  case  of  nbharfai ;  in  the  other 
tahsiln  chaddar-andazi  is  said  to  be  necessary  in  all  cases  to 
validate  the  marriasre. 

It  is,  however,  not  necessary  to  come  to  a  decision  on  this 
point  in  the  case,  as  we  hold  that  the  chaddar-andazi  ceremony 
took  place  iu  this  case. 

We  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 

No.  14. 

Before  Mr.  Justice  Chaiterjee  and  Mr.  Justice  Clark, 
ABDUL  KADIB,-(Plaintifp),— APPELLANT, 

Versus 


NUR-UD-DIN  AND  ANOTHER,— (Dependants),— 
RESPONDENTS. 

Case  No.  35  of  1896. 

Landlord  and  tenant — Right  of  landlord  to  claim  rent  from  sub-lessee 

Attornment  by  sub-lessee  to  stranger  claiming  title  to  property—Termination 
of  tenancy— Punjab  Tenancy  Act,  1887,  Section  58. 

Held,  that  upon  the  determinatioQ  of  a  tenancy,  it  is  the  dnty  of  the 
tenant  not  merely  to  relinquish  possession  of  Ihe  premises,  but  to  restore 
possession  thereof  to  the  landlord,  aud  that  if  such  tenant  has  underlet 
the  whole  or  any  portion  of  the  premises,  he  will  be  liable  for  a  breach  of 
the  obligation  if  hia  sub-tenant  refuses  or  neglects  to  give  up  posses- 
eion  when  the  term  ends. 


AppELtATE  Side. 


»  Reported  as  No.  73  P.  R.  1897— Ed.  P.  B. 
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Aa  attornment  made  by  a  tenant  or  a  sub-tenant  to  a  stranger  claim- 
ing title  to  the  estate  of  the  landlord  is  absolutely  nnll  and  void,  and  the 
possession  of  such  landlord  is  in  no  way  affected  or  changed  thereby. 

Eeld  further,  that  there  being  no  privity  of  contract  between  the 
original  lessor  and  a  sub-lessee,  the  former  is  not  entitled  to  claim  rent 
from  the  latter,  his  remedy  being  only  against  the  lessee  with  whom  he 
made  the  contract. 

The  provision  in  Section   58  of  the  Punjab  Tenancy  Act,  1887,  is  a 
special  provision  in  a  special  enactment,  and   has  no  application   to   the 
I  ordinary  law  of  landlord  and  tenant. 

Further  appeal  from  the  order  of  J.  A.  Anderson,  Esquire,  Divi- 
sional Judge,  Delhi  Division,  dated  \Ofh  October  1895. 
Madan  Gopal,  for  appellant. 
Beechcy,  for  respondents. 

The  facts  of  the   case   fnllj   appear    from   the   followino; 
judgment  delivered  by 

WihFehy.lS^S.  Clark,  J.— In  1888  plaintiff  let   the  shop   in   dispute   to 

defendant  No.  1  for  thi^ee  years  and  pnt  him  in  possession  ;  the 
lease  terminated  on  the  27th  March  1891.  On  the  11th  March 
1891  defendant  No.  1  renewed  the  lease  for  another  three  years 
from  the  27th  March  1891  ;  the  lease  gave  defendant  No.  1  the 
power  to  sub-let,  and  he  snb-let  the  shop  to  defendants  Nos.  2 
and  3,  and  let  them  into  possession.  When  defendants  No.  2 
and  3  had  been  in  possession  for  some  four  days  a  dispute  arose 
between  them  and  defendant  No.  1.  Defendant  No.  I  under  his 
lease  was  bound  to  pay  plaintiff  the  whole  three  years'  rent, 
Rs.  378,  within  one  month,  and  he  claimed  three  years'  rent  in 
advance  from  defendants  Nos.  2  and  3  ;  they  were  only  willing 
to  pay  one  year  in  advance  {vide  plea  of  defendants  Nos.  2  and 
3  in  the  ejectment  case  brought  by  plaintiff  against  them  in 
1891).  While  this  dispute  was  going  on,  Karim  Bakhsh, 
plaintiff's  father-in-law,  appeared  upon  the  scene,  and  setup  a 
claim  to  the  shop.  Ho  said  that  plaintiff  had  given  it  and 
other  property  to  his  wife,  Mussammat  Rukia,  deceased,  that  he 
was  part  heir  of  Mussammat  Rukia,  and  that  this  shop  had 
come  to  him  as  his  share  of  her  inheritance. 

Thereupon  defendants  Nos.  2  and  3  attorned  to  Karim 
Bakhsh,  and  took  a  lease  of  the  shop  from  Karim  Bakhsh  on 
27th  March  1891,  and  remained  in  possession  thereof  until  the 
.suit  was  filed  on  16th  January  1895. 

Defendant  No.  1  having  on  hand  a  dispute  with  defend- 
ants Nos.  2  and  3  about  the  rent,  and  seeing  that  Karim  Bakhsh 
had  come  in  as  a  claimant,  and  that  defendants  Nos.  2  and  3 
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had  attorned  to  him,  says  he  vacated  the   shop  at  the  instance 
of  plaintiff. 

On  22nd  April  1891  plaintiff  sued  defendants  Nos.  2  and  3 
for  possession  of  the  shop,  under  Section  9  of  the  Relief  Act. 
Mr.  Clifford  held  that  plaintiff  had  put  in  defendant  No.  1,  and 
defendant  No.  I  had  put  in  defendants  Nos.  2  and  3,  and  that 
their  possession  was  plaintiff's  possession,  and  that  plaintiff 
could  not  sue  for  possession  under  Section  9  of  the  Relief  Act 
and  dismissed  tlie  suit. 

On  12th  August  1893  plaintiff  sued  defendant  No.  1  for 
Rs.  378,  three  years'  rent.  Bai  Karam  Chand,  Judge,  Small 
Cause  Court,  dismissed  the  suit  on  the  ground  that  plaintiff' 
had  not  maintained  defendant  No.  1  in  possession,  as  he  was 
bound  to  under  the  lease. 

On  16th  October  1893  Karim  Bakhsh  sued  defendants 
Nos.  2  and  3  for  three  years'  rent,  and  obtained  a  decree  from 
the  Small  Cause  Court. 

On  15th  January  1895  plaintiff  sued  defendant  Nos.  1,  2 
and  3  for  possession  of  the  shop  and  rent  for  three  years  and 
eleven  months,  Rs.  550.  The  first  Court  decreed  possession  of 
the  shop  against  all  defendants,  and  for  Rs.  493  damages  for 
use  and  occupation  against  defendants  Nos.  2  and  3. 

The  Divisional  Judge  reduced  the  damages  to  Rs.  10. 

Plaintiff  appeals  and  defendants  file  cross-objections. 

The  first  question  we  have  to  ascertain  is  whether  defend- 
ants Nos.  2  and  3  were  at  the  time  of  the  suit  sub-tenants  of 
plaintiff. 

Defendants  in  their  plea  in  the  suit  for  rent  brought 
against  them  by  Karira  Bakhsh  denied  that  they  were  tenants 
of  Karim  Bakhsh,  and  pleaded  that  they  were  the  tenants  of 
defendant  No.  1,  who  was  the  tenant  of  defendants  Nos.  2  and 
o. 

Plaintiff  certainly  put  defendant  No.  1  in  possession  of  tho 
shop,  and  defendant  No.  1  put  defendants  Nos.  2  and  3  in 
possession  as  sub-tenants  ;  defendants  Nos.  2  and  3  were  there- 
fore sub-tenants  of  plaintiff  at  the  time  of  institution  of  the 
suit,  unless   for  any  reason  the  tenancy  had  terminated. 

By  the  terms  of  defendant  No,  I's  lease  he  could  not  give 
up  the  shop  at  pleasure ;  if  he  lost  the  shop  for  any  reason  he 
could  claim  a  refund  of  the  rent  from  plaintiff  (clauses  2  and  6 
of  the  lease). 
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Nothing  has  been  shown  that  would  justify  defendant  No.  1 
in  giving  up  the  shop;  he  had  been  let  into  possession  by  plaintiff 
aiid  he  had  let  defendants  Nos.  2  and  3  into  possession  ;  it  is 
not  shown  that  plaintiff  agreed  to  defendant  No.  I's  giving  up 
the  shop,  nor  that  his  possession  had  been  seriously  attacked. 

Defendants  Nos.  2  and  3  never  lost  possession;  the  fact 
that  they  attorned  to  Karim  Bakhsh  would  not  terminate  their 
tenancy. 

Under  English  law  such  an  attornment  would  be  null  and 
void.  Foa  in  his  Law  of  Landlord  and  Tenant,  2nd  Editiou, 
1895,  page  355,  says  that  the  effect  of  Statute  II  George  2, 
C.  19,  S.  11,  is — '"that  all  attornments  made  by  tenants  to 
"  strangers  claiming  titles  to  the  estates  of  their  i-esjjective  land- 
"  lords  shall  bo  absolutely  null  and  void  to  all  intents  and 
"  purposes  whatsoever,  and  the  possession  of  such  landlords 
"  not  deemed  to  be  in  any  way  affected  or  changed  thereby." 

"Mere  relinquishment  of  possession  by  the   tenant 

" is  not  sufficient,  there  must  be   acceptance  of  the 

"  possession  by  the  landlord." — Foa,  page  502. 

'*  The  duty  of  the  tenant  upon  the  determination  of  the 
"  tenancy  in  one  of  the  modes  already  explained  is  simply  to 
"  yield  up  peaceable  and  complete   possession  of  the   premises 

"devised  to  him This  duty  will  be  implied  in  law 

"  if  not  expressed  in  the  contract  between  the  parties,  and 
"  the  tenant  will  not  discharge  it  by  merely  going  out  of 
"  possession  unless  he  restore  possession  to  the  landlord. 
"  It  follows  that  if  ho  has  under-let  the  whole  or  any  portion 
"  of  the  premises,  he  will  bo  liable  for  a  breach  of  the 
"obligation  if  his  sub-tenant  refuse  or  neglect  to  give  up 
"possession  when  the  term  ends." — (Foa,  page  587.) 
There  was  no  action  on  the  part  of  defendants  Nos.  2  and  3 
which  terminated  their  tenancy  from  defendant  No.  1,  nor  was 
there  any  action  on  the  part  of  defendant  No.  1  which  ter- 
minated his  tenancy  from  plaintiff.  Even  if  defendants  Nos.  2 
and  3  had  terminated  their  tenancy  from  defendant  No.  1,  this 
would  not  have  terminated  defendant  No.  Is  tenancy  from 
plaintiff. 

We  hold  then  that  at  the  time  of  the  institution  of  this 
Kuit,  defendant  No.  1  was  the  tenant  of  plaintiff,  and  defend- 
ants Nob.  2  and  3  were  the  tenants  of  defendant  No.  1.  Neither 
had  the  tenancy  of  defendants  Nos.  2  and  3  under  defendant 
No.  1  nor  the  tenancy  of  defendant  No.  1  under  plaintiff  been 
terminated. 
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The  qnestion  then  arises  whether  plaintiff  can  claim  rent 
from  the  sub-tenants. 

There  is  no  privity  of  contract  between  plaintiff   and   the 
sub-tenants,  and  on  general  principles  plaintiff  is  not   entitled  , 
to  claim  rent  from  the  snb-tenants  ;  he  must  look  to  his  tenant  ( 
with  whom  he  made  the  contract. 

The  authorities  are  all  to  the   same   effect.     Williams  on 
Real  Property  says  : — "  Every  under-lessee  becomes  tenant  to ; 
''  the  lessee  who  grants  the  under-lease,  and  not  tenant  to  the 

■  original  lessor.  Between  him  and  the  under-lessee  no  privity 
■'  is  said  to  exist.     Thus  the  original  lessor  cannot  maintain 

•  any  action  against  an  under-lessee  for  any  breach  of  the 
"  covenants  contained  in  the  original  lease.  His  remedy  is 
"  only  against  the  lessee  "  (13th Edition,  page  408).  Woodfall's 
Law  of  Landlord  and  Tenants,  8th  Edition,  page  13,  says  : — 
"'  The  under-lessee  is  not  liable  to  the  original  lessor  for  the 
■'  rent  and  covenants  in  the  original  lease." 

Foa,  page  114,  says  : — "  No  action  will  lie  upon  a  coyenant  ■ 
"  unless  there  be  privity  of  estate  between  the  parties,  hence 
■'  in  the  case  of  an  under-lease,  the  under-lessee  cannot  be  sued 
'•  in  an  action  for  breach  of  covenant  by  the  original  lessor, 
"  oven  though  the  rent  by  .such  under-lease  be  made  payable 
*'  to  the  latter." 

In  answer  to  this  it  is  argued  by  plaintiff's  counsel  that 
the  Indian  law  is  different  from  the  English  law,  and  reliance 
is  placed  upon  Section  58  of  the  Punjab  Tenancy  Act  and 
XIV  W.  R.,  273. 

We  do  not  think  there  is  any  reason  for  holding  that  the  : 
principles  of  the  English  law  on  this  subject  are  not  the  same 
principles  which  govern  the  Indian  law. 

The  provision  in  the  Punjab  Tenancy  Act,  putting  the 
sub-tenant  in  the  same  position  as  regards  the  landlord  as  the 
tenant,  is  a  special  provision  in  a  special  enactment.  The  fact 
of  its  being  specially  provided  in  this  case  suggests  that  the 
general  law  is  different.  The  Weekly  Beporter  case  refers  to 
an  assignee,  not  to  a  sub-tenant,  and  is  not  in  point. 

We  hold  then  that  plaintiff  can  make  no  claim  for  rent 
against  defendants  Nos.  2  and  3,  sub-tenants  ;  his  claim  lay 
against  defendant  No.  1,  his  tenant. 

Unfortunately  for  plaintiff  his  claim  against  defendant 
No.  1  is  now  entirely  out  of  Court.  It  was  dismissed  by  the 
Judge  of  the  Small  CJause  Court  in  1893,  and  Las  agaiu  beeu 
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now  dismissed  by  the  first    Court   in   tliis  case,   aud  plaintifE 
has  uofc  appealed  from  that  decision. 

Holding  as  we  have  done  that  defendants  Nos.  2  and  3  are 
sub-tenants  and  not  assignees  or  trespassers,  it  is  unnecessary 
for  us  to  discuss  the  arguments  addressed  to  us  by  plaintiff's 
counsel  to  show  that  they  were  liable  to  plaintiff  as  assignees 
or  trespassers. 

In  the  cross-objections  by  defendants  Nos.  2  aud  3  it  is 
urged  that  plaintiffs  wrongly  filed  Court-fees  for  possession  of 
the  shop  on  the  value  of  Rs.  2,000,  whereas  they  should  have 
been  filed  only  on  the  value  of  the  tenancy,  and  that  defendants 
Nos.  2  and  3  cannot,  however  the  case  may  go,  be  made  to  pay 
excess  Court-fees  wrongly  paid  by  plaintiff. 

/.  L.  B.,  XV  AIL,  63,  is  relied  upon  to  show  how  the  Court- 
fees  should  have  been  calculated. 

Without  coming  to  any  decision  as  to  what  Court-fees 
should  have  been  paid  by  plaintiff,  we  think  the  matter  was 
so  doubtful  that  plaintiff  should  not  in  any  case  be  held  re- 
sponsible for  excess  Court-fees,  because  he  did  not  follow  the 
Allahabad  ruling. 

We  dismiss  plaintiff's  appeal,  and  accept  defendants'  cross- 
objections  so  far  as  to  dismiss  the  claim  for  rent  or  damages 
altogether ;  the  result  is  that  only  the  decree  for  possession 
stands. 

As  regards  costs,  plaintiff  has  been  seeking  diligently  and 
honestly  for  his  just  rights  from  the  commencement,  though 
he  has  not  threaded  his  way  successfully  through  the  meshes 
of  the  law.  Defendants  Nos.  2  and  3,  on  the  other  hand,  have 
been  faithless  and  dishonest  throughout.  They  appear  after 
having  got  the  shop  from  defendant  No.  1  to  have  refused  to 
pay  him  the  rent  agreed  upon  ;  they  then  entered  into  an 
arrangement  with  Karim  Bakhsh  to  defeat  plaintiff's  claim. 
When  Karim  Bakhsh  sued  them,  they  played  plaintiff"  off 
against  him,  and  now  that  plaintiffs  have  sued  them,  they 
play  Karim  Bakhsh  off  against  plaintiffs. 

We  direct  that  defendants  Nos.  2  and  3  pay  plaintiff's  costs 
through out 

Appeal  dismissed  in  part. 
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No.  15. 

Before  Mr.  Justice  Reid. 

NIDHU,—(PLAiNTiFi>),— APPELLANT. 

Versus 

NIHALA  AND  OTHERS,— (Defendants)-  ' 

RESPONDENTS. 
Case  No.  1313  of  1897. 

Appeal  frurn  order  of  Appellate  Court  returning  plaint  /or  amendment 
or  for  presentation  to  proper  Court— Civil  Procedure  Code,  1882,  Sections  53, 
582,  588  (6). 

Held,  following  1.  L.  B.,  Ill  AU.,  456,  that  au  order  of  an  Appellate 
Court  returning  a  plaint  for  amendment  or  for  presentation  to  the 
proper  Court  is  not  appealable  under  Section  588(6)  of  the  Civil  Procedure 
Code,  that  clause  being  applicable  only  to  orders  passed  by  Courts  of 
tirst  instance. 

Further  appeal  frovi  the  order  of  Captain  (J.  S.  Martittdale,  Divi- 
sional Judge,  HosMarpur  Division,  dated  olst  August  1897. 
Jaishi  Ram,  for  appellant. 
Madan  Gopal,  for  respondeui. 
The  judgment  of  the  learned  Judge  was  as  follow s  : — 

Reid,  J. — A  preliminary  objection  has  been  taken  by    the    ^st  Feby.  1898. 

learned  counsel  for  the  respondents  that  the  order  appealed 
from,  if  it  be  treated  as  passed  under  Sections  /^/V  of  the  Code  of 
Civil  Procedure  is  not  appealable,  under  Section  588  (6)  of  the 

Code,  and  reliance  is  placed  on   Bindeshri  Chaubey   v.  Kandu. 

r.  L.  It.,  Ill  All,  A56. 

In  that  case  it  was  ruled  that  Section  588  (6)  relates  to 
orders  returning  plaints  for  amendment,  or  to  be  presented  to 
the  proper  Court,  passed  by  a  Court  of  tirst  instance,  and  not 
to  a  decision  of  an  Appellate  Court  upon  au  appeal  to  it 
against  the  judgment  of  a  Court  of  first  instance  on  general 
grounds. 

For  the  appellant  it  is  argued  that  the  order  must  be 
treated  as  being  under  Section  562  of  the  Code,  having  regard 
to  the  provisions  of  Section  564.  The  order  is  obviously  not 
under  Section  562,  and  Lingammal  v.  Ghisma  Venkatammal, 
L  L.  E.,  VI  Mad.,  239,  is  authority  for  holding  that  a  Court  of 
appeal  may  return  a  plaint  for  amendment. 

I  see  no  reason  to  differ  from  the  learned  Judges  of  the 
Allahabad  Court,  who  ruled  that  the  proper  course  for  the 
appellants  to  pursue  was  to  file  an  appeal  from   the    decree  of 
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the  Lower  Appellate  Court.  I  dismiss  this  appeal  with  costs, 
aud  direct  that  the  memoraadam  of  appeal  be  returned  to  the 
appellant  to  bo  filed  as  an  appeal  from  the  decree  of  the  Lower 
Appellate  Court  upon  payment  of  the  requisite  Court-fees. 
Fees  for  appellant's  counsel  will  be  sixteen  rupees. 

Appeal  dismissed. 


Maech  1898.  ]  CIVIL  JUDGMENTS— No.  16.  33 


No.  16. 

Before  Mr.  Justice  Beid. 
Me.  BEVAN  PETMAN,— (Decree-holder),— appellant    j 

Versus  ?  Appellate  Side. 

Major  H.  L.  RAMSAY,— (Judgment-debtor),—  1 

RESPONDENT. 

Case  No.  1398  of  1897. 

Sale  of  share  of  residential  houso  by  one  of  four  Hindu  co-sharcrs— House 
occupied  hj  tenant — Right  of  vendee  to  joint  physical  possession — Civil  Pro- 
cedure Code,  1882,  Section  263. 

Appellant  purchased  from  one  of  four  Hindu  brothers  his  share,  being 
cue-fourth  of  a  dwelling-house  in  the  Civil  Lines,  Rawalpindi,  which  had  for 
some  years  previously  been  rented,  for  residential  purposes,  by  the  Politi- 
cal Oflficer  for  the  time  being  with  Sardar  Ayub  Khan.  It  appeared  that 
tlie  appellant  wished  to  occupy  the  whole  house,  and  purchased  the  share 
of  his  vendor,  but  was  unable  to  come  to  terms  with  the  three  other  co- 
sharers.  The  respondent,  tenant  of  the  house,  originally  from  all  the  four 
co-sharers,  and  finally  from  three  of  them,  having  refused  to  vacate  any 
part  of  it,  appellant  filed  a  suit  against  him  and  his  three  lessors  for 
"  joint  possession  of  one-fourth  share  of  the  said  house,  lis,  260  arrears  of 
"  rent  and  costs,"  and  on  the  19th  November  1897  obtained  a  decree  against 
respondent  "  for  possession  of  a  joint  quarter  share  and  for  Rs.  60  rent  and 
"  for  costs."  Subsequently  appellant  applied  for  execution  of  tho  said 
decree,  and  prayed  that  '"  possession  of  a  ouo-fourth  share  of  a  house 
"situate  in  the  Civil  Lines,  in  which  the  judgment-debtor  lives,  be  given." 
This  application  having  been  dismissed  on  tho  ground  that  an  order  for 
physical  possession,  if  passed,  could  not  bo  carried  out,  having  regard  to 
the  fact  that  tho  respondent  was  in  possession  as  tenant  of  a  majority  of 
the  co-sharers,  tho  decree-holder  appealed  to  the  Chief  Court. 

Held,  that  appellant  having  confined  his  application  to  physical  pos- 
session of  the  house  in  suit,  and  having  refused  to  accept  possession 
through  receipt  of  rent,  the  application  had  been  rightly  rejected,  on  the 
ground  that,  the  house  having  been  enjoyed  by  the  co-sharers  only  through 
I'eceipt  of  rent,  it  was  not  open  to  one  co-sharer  to  transfer  to  his  vendee 
theright  to  interfere  with  tho  rights  of  the  other  co-sharers  in  such  a 
manner  as  to  deprive  them  of  the  enjoyment  of  their  shares  in  tho  joint 
property. 

First  appeal  from  the  order  of  G.   L.   Dundas,    Esquire,    District 
Judge,  liawalpindi,  dated  29th  November  1897. 

Beechey,  for  appellant. 

H.  Rattigan,  for  respondent. 

The  judgment  of  tho  learned  Judge  was  as  follows  :— 

Reid,  J. — The  petitioner  purchased  from  ono    of    four  g^/j  Fehu,  1898. 
brothers  his  share,  being  one-fourth  of  a  dwelling-houso  in  tho 
Civil  Lines,  Rawalpindi,  which  had  for  four  or  fivo  years  been 
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rented,  for  residential  purposes,  by  the  Political  OflScer  for  the 
time  being  with  Sardar  Ayub  Khan. 

From  the  evidence  on  the  record  of  the  suit,  in  which  the 
decree  of  which  execution  is  now  sought  was  passed,  it  appears 
that  the  petitioner  wished  to  occupy  the  whole  house,  and  pur- 
chased the  share  of  his  vendor,  but  was  unable  to  come  to  terms 
with  the  other  three  co-sharers. 

The  respondent,  tenant  of  the  house,  originally  from  all 
the  co-shai-ers,  and  finally  from  three  of  them,  having  refused 
to  vacate  any  part  of  it,  the  appellant  filed  a  suit  against  him 
and  his  three  lessors  for  "  joint  possession  of  one-fourth  share 
"  of  the  said  house  and  Rs.  260  arrears  of  rent,  and  costs." 
On  the  19th  TSTovember  1897  the  appellant  obtained  a  decree 
"  against  defendant  No.  1  for  possession  of  a  joint  quarter  share 
"  and  for  Rs.  60,  rent  and  for  costs."  From  this  decree  the  re- 
spondent filed  an  appeal  which  is  pending  in  this  Court. 

The  appellant  applied  for  possession,  iu  execution  of  this 
decree,  and  the  order  now  appealed  against  was  passed  on  the 
29th  November  1897,  dismissing  the  application  and  refusing 
execution  on  the  ground  that  an  order  for  physical  possession, 
if  passed,  could  not  be  carried  out,  having  regard  to  the  fact 
that  the  respondent  was  in  possession  as  tenant  of  a  majority 
of  the  co-sharers.  On  the  30th  November  1897  the  appellant 
applied  "  under  Section  396  of  the  Code  of  Civil  Procedure  for 
"  the  issue  of  a  commission  to  partition  the  pi'operty  in  dispute) 
"  on  the  ground  that  the  respondent  refuses  to  come  to  any 
"  reasonable  compromise,  and  provision  is  made  in  the  Code  to 
"  meet  the  difficulty  arising  in  the  case." 

Notice  was  issued  to  show  cause  on  the  15th  December 
why  this  application  should  not  be  granted,  and  on  the  18th 
December  an  adjournment  was  allowed  till  the  5th  January 
1898  to  enable  the  majority  of  the  co-sharers  to  file  a  suit  for 
pre-emption  agaiust  the  appellant.  On  the  date  fixed  an 
order  was  passed  that  the  application  for  partition  stand  over 
till  the  prc-cmptiou  case,  filed  in  the  interval,  comes  on  for 
licaring.  Objections  to  the  application  for  partition,  dated  the 
4th  December,  were  filed  by  the  respondent. 

]  t  was  suggested  at  the  heai'ing  by  the  learned  counsel  for 
the  respondent  that  the  vendor  and  his  co-sharers  wore 
members  of  a  joint  Hindu  family.  Had  this  been  the  case, 
the  co-sharers  could  have  set  aside  the  transfer  by  the  vendor 
instead  of  filing  a  suit  or  pre-emption,  and  there  was  no  allcga- 
tioa  to  this  effect  below.     For  the  purposes  of  this  appeal   it 
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mast  be  assumed  that  the  parties  were  co-shai'ers,  thougli  not 
members  of  a  joint  Hindu  family,  no  partition  by  metes  and 
bounds  having  been  eftected.  The  learned  counsel  for  the 
appellant  quotes  (1)  Koonwar  Bijoy  Keshub  Roy  Bahadur  v. 
Shama  Soonduree  Dossee,  2  W.  H.,  Misc.,  30 ;  (2)  Brohmo 
Moyee  Delia  v.  Raj  Ohunder  Boy,  5  W.  i?.,  Misc.,  15  ;  (.3)  Ranee 
Shama  Soonduree  Debia  v.  Jardine,  Skinner  ^''  Co.,  7  W,  B., 
.376  ;  (4)  Nimdul  Lai  v.  Lloyd,  22  W.  E.,  74 ;  (5)  Lloyd  v. 
Mussammat  Bibee  Sogra,  25  W.  R.,  313  ;  (6)  21,  Punjab  Record, 
1867;  (7)  31,  Punfab  Record,  1887;  (8)  Rajendro  Loll  Gosmmi 
V.  Shama  Gharan  Lahori,  I.  L.  R.,  V  Calc,  188  ;  (9)  Divarka 
Nath-Bai  v.  Kali  Chmdur  Rai,  I.  L.  R.,  XIII  Calc,  75  ;  (10) 
Chuni  Sinnh  v.  Eira  Mahata,  IX  Calc,  L.  B.  (F.  B.),  37;  and 
Section  263  of  the  Code  of  Civil  Procedure  for  the  proposition 
that  the  appellant  is  entitled  to  joint  phy.sical  possession  of  the 

[house  in  suit  with  tlic  respondent,  and  that,  until  partition,  ho 
is  entitled  to  go  into  each  and  every  room  in  the  house  at   his 

[pleasure. 

The   learned   counsel  for   the   respondent   relies   on    (1) 
\Mohabeer  Pershad  v.  Bamyad  Singh,  20  W.  B.,    192  ;   (2)  Deen- 
dyal  Lai  v.  Jagdip  Narain  Singh,  I.  L.  B.,  HI  Calc,  (P.  C),  198  ; 
[3)  Watson  and  Go.  v.  Bam  Chand  Butt,  I.  L.  B.,  XVJIl  Calc, 
(P.  C),  10;  (4)  Lachmesu-ar  Singh  v.  Manowar  Hossein,  I.  L.  R., 
XIX  Calc.  (P.  C),  253  ;  (5)  Bama  Nand  Singh  v.  Gohind  Singh, 
I.  L.  B.,  V  All.,  384;  (6)  Ghander  Kishore  v.  Dampat  Kishore, 
\I.  L.  B.,  XVI  All,  369  ;  (7)  Venkatarama  v.  Mcera  Labai,  I.  L. 
B.,  XIIIMad.,  275  ;  (8)  Rangasami  v.  Krishnayyan,  I.  L.  R.,  XIV 
JJ/afZ.,408  ;  (9)  Balkrishna  v.  Moro,  J.  L.  R.,  XXI Bom.,  154;  (10) 
Gurlingapa  v.  Nandapa,  I.  L.  R.,  XXT.  Bom.,  797,    and  Mayne'.s 
Hindu  Law,  Edition  4,  Section  329.    The  authorities  relied  on 
for  the  respondent  are  nearly  all  concerned  with  alienations  by 
members  of  a  joint  Hindu  family,  but  principles  are  laid  down 
which  arc  applicable  to  the  present  case.     In    (2)  their   Lord- 
.ships    of  the    Privy   Council   remarked,  "   It  is    suflScient  to 
"  instance  the  seizure  and  sale  of  a  share  in  a  trading  partuer- 
''  ship  at  the  suit  of  a  separate  creditor  of  one  of  the   partners. 
"  The  partner  could  not  himself  have  sold  his  share,  so   as   to 
"  introduce  a  stranger  into  the  firm   without   the   consent   of 
"  his  co-partners,    but   the   purchaser   at   the   execution   sale 
"  acquires  the  interest  sold  with  the  right  to  have  the  partner- 
"  ship  accounts  taken  in  order  to  ascertain  and  realise  its  value." 
Their  Lordships  remarked  further  that  this  principle  might  be 
applied  to  shares  in  a  joint  and  undivided  Hindu  estate,  if  the 
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right  of  the  purchaser  were  limited  to  that  of  compelling  the 
partition,  which  the  co-parcener,  whose  interest  be  purchased, 
might  have  compelled.     In  (8)  this  principle  was  applied  by  a 
Division  Bench   of   the  Madras  Court,   which  gave  the  pur- 
chaser the  money  value  of  the   share  purchased  by  him   in   a 
house,  instead  of  the  share  of  the  house  itself.     In  (7)   it  was 
held  that  the  purchaser  of  a  co-parcener's   share  can  take   no 
higher  right  than  his  vendor  possesses,  and  that  is  not  a  right  to 
a  certain  share  in  each  particular  item  of  the  family  property, 
but  a  joint  right  with  the  other  co-parceners  to  the  ownership 
and  enjoyment  of  each  individaal  item,  with  an  incidental  right 
to  obtain  a  partition  of  the  whole  family  property,   and   have 
his  share  therein   made  over  to  him    after   due    provision   for 
the  family  debts  and  liabilities.     In  (4)  their  Lordships  of  the 
Privy  Council  referred  to  (3)    as   authority  for  the  position 
that  the  Courts  should  be  very  cautious   of  interfering  with 
the  enjoyment  of  joint  estates   as   between   their  co-owners 
though  they  will  do  so  in  proper  cases.     Their  Lordships  held 
that  where  joint  property  is  used  by  one  co-sharer  consistently 
with  the  continuance  of  the  joint   ownership   and   possession, 
without  exclusion  of  the   co-sharers  who   do  not   join   in   the 
special  use,  there  is  no  encroachment  on  the  rights  of  any  of 
them,  as  regards  common  enjoyment,  so  as  to  give  a  ground  of 
suit. 

In  (9)  a  dictum  of  Westropp,  C.  J.,  in  Balaji  v.  Gopal,  I. 
L.  B.,  Ill  Bom.,  23 — "  If  any  one  of  several  tenants  in  common, 
"  joint  tenants,  or  co-parceners,  who  is  not  acting  by  consent 
•'  of  the  others  as  manager  of  an  estate,  is  to  be  at  liberty  to 
"  enhance  rent  or  eject  tenants  at  his  own  particular  pleasure, 
"  there  manifestly  would  be  no  safety  for  tenants,  and  it  would 
"  be  impossible  for  them  to  know  how  to  regulate  their  conduct 
"  or  whom  to  regard  as  their  landlord  " — was  approved,  and  it 
was  treated  as  settled  law  that  a  co-sharer  who  is  manager 
even  with  the  consent  of  his  co-sharers,  cannot  maintain  a  suit 
by  himself  and  in  his  own  name  to  eject  a  tenant,  who  has 
failed  to  comply  with  a  notice  calling  on  him  to  pay  enhanced 
rent,  and  in  (10)  it  was  held  by  a  Division  Bench  of  the 
Bombay  Court  that  the  purchaser  of  the  interests  of  a  Hindu 
co-parcener  stands  in  no  better  position  than  his  vendor. 

Of  the  authorities  relied  on  by  the  learned  counsel  for  the 
appellant,  in  (1)  a  Bench  of  the  Calcutta  Court  held,  by  a 
majority  of  four  to  one  (^Kemp,  J.),  that  an  auction  purchaser  of 
the  Bharo  of  a  joint  undivided  Hindu  property,    including 
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I  a  dwelling-liouse,  was  entitled  to  be  put  into  actual  possession 
of  a  portion  of  the  house. 
In  (2)  it  was  held  that  a  co-proprietor  in  a  taluk  is  entitled 
to  partake  in  the  joint  possession  of  all  the  land  held  khas  by 
the  co-sharers,  or  which  would  be  so  held  by  them  if  they  had 
not  leased  it  to  tenants.  The  Court  declined  to  decide  what  the 
rights  of  the  co-proprietor  were  in  respect  of  houses  built  on 
such  land. 

In  (.3)  it  was  held  that  of  so  much  of  a  share   decreed   as 

was  in  khas  possession  of  co-sharers,  physical  possession  should 

be  given  under  Section  22.3,  Act  VIII  of  1859,  while  of  so  much 

as  was  in  possession  of   tenants   formal   possession  should   be 

i  given  under  Section  224  of  the  Act. 

In  (4)  it  was  held  that,  where  laud  is  held  in  joint  pro- 
prietorship, an  action  to  recover  it  from  a  stranger,  who  is  in 
wrongful  possession,  must  be  brought  in  the  name  of  all  the 
proprietors  jointly,  and  that  one  shareholder  alone,  or  his 
assignee,  cannot  claim  to  cultivate  any  portion  of  the  property 
which  is  not  in  his  zerait  without  the  consent  of  the  otlier 
sharers,  merely  on  the  ground  that  he  is  willing  to  pay  a  reason- 
able rent  for  it. 

In  (5)  it  was  held  that,  though  a  suit  for  partition  is  the 
best  means  of  settling  difficulties  between  co-sharers  who  will 
not  agree,  every  co-sharer  in  an  estate  is  entitled  to  joint 
possession  with  every  other  co-sharer,  and  is  entitled  to  prevent 
anyone  not  having  a  right  to  occupancy  from  cultivating  any 
portion  of  the  land  contrary  to  his  wishes. 

In  (6)  it  was  held  that  the  owner  of  a  fourth  share  in  a 
piece  of  building  land  was  entitled,  as  against  persons  who  had 
built  on  the  land  with  consent  of  the  proprietors  of  a  half 
share,  to  possession  of  bis  share  on  paying  compensation  to  the 
builders. 

*  In  (7)  it  was  held  that  where  a  decree  for  partition  failed 
to  specify  the  actual  parcels  of  land  to  be  assigned  to  each 
sharer,  such  assignment  might  be  effected  in  execution  pro- 
ceedings. 

In  (8)  it  was  held  that  one  of  several  co-proprietors  has  no 
right  to  take  exclusive  possession  of  any  portion  of  the  co-pro- 
prietary land  without  the  consent  of  the  other  co-proprietors. 

In  (9)  it  was  held  that  where  several  co-sharers  have  serv- 
ed a  joint  notice  to  quit,  upon  which  notice  they  jointly  insti- 
tute a  suit  for  recovei"y  of  the  land,  the  fact  that  one  of  the 
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plaintiffs  withdraws  from  the  suit  will  not  prevent  the  remain- 
ing plaintiffs  from  obtaining  a  decree  for  possession  of  their 
shares  of  the  land,  and  in  (10)  it  was  ruled  by  a  majority  of 
three  to  two  that  co-sharers  who  wish  to  eject  a  tenant  may  do 
so,  making  co-sharers  who  decline  to  join  in  the  suit  defend- 
ants.    The  minority  held  that  the  remedy  was  by  partition. 

The  appellant's  counsel  farther  relies  on  a  judgment  of 
this  Court  in  Civil  Revision  No.  442  of  lb95,  which  is  inappli- 
cable, the  obstructor  not  being  the  judgment-debtor,  and  the 
Court  holding  that  Section  335  of  the  Code  of  Civil  Procedure 
applied.  The  owner  of  one-third  of  the  house,  of  which  two- 
thirds  had  been  sold  in  execution  of  a  decree,  locked  it  up  and 
would  not  allow  possession  to  be  taken.  The  house  was  not 
occupied  by  a  tenant,  or  as  far  as  can  be  gathered  from  the 
record  by  any  one. 

The  relief  sought  in  the  application  for  execution  was  as 
follows: — "  That  possession  of  a  one-fourth  joint  share  of  a 
"  house  situate  in  the  Civil  Lines,  in  which  the  judgment- 
"  debtor  lives,  be  given." 

Reading  the  decree  and  the  application  for  execution  to- 
gether, I  see  no  reason  why  execution  should  not  have  been 
effected  by  giving  possession  through  receipt  of  rent  jointly 
with  the  other  three  co-sharers.  The  deci'ee  included  an  award 
of  rent  for  two  months  at  the  rate  of  thirty  rupees  per  mensem, 
the  rent  payable  to  each  of  the  co-sharers.  In  any  event  it  was 
open  to  the  appellant  to  apply  for  amendment  of  the  decree. 

On  the  facts,  the  authorities  quoted  and  the  law  applicable, 
I  have  arrived  at  the  conclusion  that  the  lower  Court  was 
justified  in  refusing  the  relief  sought  at  the  argument  before 
it,  joint  physical  possession  of  the  house  in  suit.  The  house 
was  enjoyed  by  the  co-sharers  only  through  i-eceipt  of  rent,  and 
one  co-sharer  could  not  transfer  to  his  vendee  the  right  to  in- 
terfere with  the  rights  of  the  other  co-sharers  in  such  a  manner 
as  to  deprive  them  of  the  enjoyment  of  their  shax-es  in  the  joint 
property.  It  is  obvious  that  such  enjoyment  as  was  sought  by 
the  appellant  would  very  materially  reduce  the  value  of  the 
property  of  his  co-sharers,  and  very  possibly  have  the  effect  of 
depriving  them  of  the  rent  for  which  the  property  had  beea 
acquired  by  them  or  their  ancestor.  For  the  appellant  it  has 
been  argued  that,  inasmuch  as  he  would  be  entitled  on  parti- 
tion to  be  put  in  physical  possession  of  a  defined  one-fourth 
part  of  the  house,  he  is  now  entitled  to  joint  physical  posses- 
Rion  of  the  whole.     The  rights  of  the  parties  on  partition  arc 
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not  now  before  me,  it  is  sufficient  to  remark  that  a  Court  might 
possibly  award  the  appellant,  or  the  other  co-sharers,  the  value 
in  money  of  the  share  or  shares  left  in  possession  of  a  sharer 
or  sharers.  It  does  not  necessarily  follow  that  each  co-sharer 
would  be  put  in  physical  possession.  Section  250  of  the  Code 
gives  a  Court  discretion  to  refuse  execution  and,  inasmuch  as 
the  applicant  in  the  Court  below  and  in  this  Court  confined  his 
application  to  physical  possession  of  the  house  in  suit,  the  sug- 
gestion that  possession  should  be  through  receipt  of  rent  being 
strenuously  opposed  by  his  counsel,  the  Court  below  was  justi- 
fied in  treating  the  application  before  it  as  being  for  physical 
possession  only,  and  in  rejecting  that  application. 

The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 


No.  17. 

Before  Mr.  Justice  Chatterji  and  Mr.  Justice  Clark, 

TAR  A  SINGH,— (Dependant),— APPELLANT, 

Versus 

SOHNU  shah;— (Plaintiff),— RESPONDENT. 

Case  No.  1099  of  1895. 

Contract  Act ,  1872,  Section  52 — Reciprocal  promises — Wriilen  contract — 
Extraneous  consideration. 

Plaintiff  had  a  money  decree  against  one  L.  S.,  Jagirdar  of  Majra,  and 
bad  possessiou  of  the  village,  the  revenue  being  then  payable  in  kind,  by 
virtue  of  a  patta  from  the  said  L.  S.  On  the  30th  May  1891,  the  latter 
granted  a  lease  of  his  jagir  rights  for  twenty  years  to  his  sou,  K.  D.,  and 
the  defendant,  T.  S.,  in  equal  shares,  stipulating  to  receive  Rs.  500  a  year 
from  them,  and  they,  in  their  turn,  undertaking  to  pay  Ks.  225  annually 
on  account  of  cesses  and  the  nazrana  due  to  Government  from  the  jagirdar 
into  the  tahsil.  Of  the  balance  Us.  275,  one-half  was  to  be  paid  by  tho 
lessor  to  R.  D.,  and  out  of  the  other  half  the  defendant,  T.  S.,  was  to  pay 
llH.  100  annually  to  the  plaintiff  in  liquidation  of  his  decree  against  tho 
lessor,  and  Rs.  37-8-0  to  the  lessor  himself.  On  tho  31st  May  1891  T,  S. 
executed  the  bond,  now  sued  upon,  in  favour  of  plaintiff,  whereby  he  agreed 
to  pay  the  amount  of  the  plaintiff's  decree,  which  was  fixed  at  Rs.  1,400,  in 
yearly  instalments  of  Rs.  100  each,  payable  before  Jeth  each  Samhat  year 
from  1948.  In  case  of  default,  the  whole  amount  due  at  the  time  was  to  be 
realizable  at  once.  On  the  said  date  plaintiff  wrote  a  document  (called  a 
receipt)  in  favour  of  T.  S.  and  R.  D.,  by  which  he  declared  that  he  had  given 
up  possession  of  tho  village  which  he  had  been  holdipg  under  the  jagirdar's 
•patta,  and  stipulated  that  he  would  pay  the  revenue  due  on  account  of  the 
lands  held  by  him,  as  owner  or  mortgagee,  to  them.  Plaintiff  having  sued 
to  recover  Rs.  1,250  on  tho  bond  upon  tho  allegation  that  T.  S.  Lad  paid 
him  lltj.  130  only  of  tho  stipulated  instalments  and  had  failed  to  pay  tho 
rost,  T.  y.  pleaded  that  the  cousidoratiou  for  tho  bond,   vis.,  tho  lease  of 
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hiajagir  by  L.  S.,  had  failed  as  it  was  incapable  of  enforcement,  and  that 
plaintiff  by  his  own  conduct,  in  paying  the  jagir  dues  to  L.  S.  contrary  to 
his  agreement,  was  precluded  from  suing  on  the  bond.  It  was  proved  that 
plaintiff  had  paid  the  revenue  of  his  lands  direct  to  L.  S.  since  Rahi  1892, 
and  not  to  the  lessees  as  agreed  upon,  and  that  T.  S.  had  realized  batai  for 
Kharif  1891.  The  first  Court  accepted  T.  S.'s  plea  and  dismissed  the 
claim  so  far  as  it  was  based  on  the  bond,  but  the  Divisional  Judge,  on 
appeal,  decreed  plaintiff's  suit  in  full  on  the  ground  that  the  bond  was 
an  independent  contract,  the  consideration  being  the  release  of  L.  S. 
from  his  liability  under  the  decree.     T.  S.  appealed  to  the  Chief  Court. 

Held,  upon  the  facts  as  above  stated,  that  the  contract  between 
plaintiff  and  T.  S.  was  contained  in  the  bond  and  the  so-called  receipt 
read  together,  and  not  in  the  bond  alone,  and  that  plaintiff's  failure  to 
pay  the  jagir  dues  to  T.  S.  and  R.  D.,  as  he  had  agreed  to  do,  was  a 
Sufficient  ground  for  T.  S.  avoiding  his  contract  as  contained  in  the  bond. 

The  consideration  for  a  contract  is  extraneous  to  its  terms,  and  there 
is  no  legal  objection  to  proof  being  given  that  the  recital  of  the  consider- 
ation in  a  written  contract  is  incomplete,  or  is  in  reality  something  different. 

Further  appeal  from  the  order  of  Rai  Bahadur   Lala    Buta    Mai, 
Divisional  Judge,  Amritsar  Division,  dated  I9lh  June  1895. 
Duni  Chand,  for  appellant. 
Jaishi  Ram,  for  respondent. 
The  judgment  of  tbc  Court  was  delivered  by 

1th  Feby.  1898.  Chatterji,  J. — The  material  facts  are  shortly  these.     The 

plaintifE  had  a  money  decree  against  one  3fian  Lachman  Singh, 
jagirdar  of  Majra,  and  had  possession  of  the  village,  the  revenue 
being  then  payable  in  kind,  by  virtue  of  a  patta  from  Lachman 
Singh.  On  80th  May  1891  Lachmau  Singh  granted  a  lease  of 
his  jagir  rights  for  twenty  years  to  his  son,  Ram  Das,  and  the 
defendant,  Tara  Singh,  in  equal  shares,  stipulating  to  receive 
Rs.  500  a  year  from  them.  The  lessees  undertook  to  pay  Rs.  225 
annually  on  account  of  cesses  and  the  nasrana  due  to  Govern- 
ment from  the  Jagirdar  into  the  tahsil.  Of  the  balance,  Rs.  275 
one-half  was  to  be  paid  to  the  lessor  by  Ram  Das,  and  out  of 
the  other  half  the  defendant,  Tara  Singh,  was  to  pay  Rs.  100 
annually  to  the  plaintiff  in  liquidation  of  his  decree  against  tho 
lessor,  and  Rs.  37-8-0  to  the  lessor  himself.  On  3lst  May  1891 
Tara  Singh,  clearly  in  pursuance  of  this  arrangement,  executed 
the  bond  sued  upon  in  favour  of  plaintiff,  whereby  ho  agreed 
to  pay  the  amount  of  the  plaintiff's  decree,  which  was  fixed  at 
Rs.  1,400,  in  yearly  instalments  of  Rs.  100  each,  payable  before 
Jeth  each  Samhat  year  from  1948.  In  case  of  default  tho 
wholo  amount  duo  at  the  time  was  to  be  realizable  at  once.  On 
tho  Bamo  date  the  plaintiff  wrote  a  document  called  a  receipt  in 
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favour  of  the  defendant  and  Ram  Das,  by  which  he  declared 
that  he  had  given  up  possession  of  the  village,  which  he  had 
been  holding  under  theyagriraar'spai^ a,  and  further  stipulated 
that  he  would  pay  the  revenue  due  on  account  of  the  lands  held 
by  him  as  owner  or  mortgagee  to  them. 

Plaintiff  has  now  sued  for  recovery  of  Rs.  1 ,250  on  the 
bond  alleging  that  Tara  Singh  had  paid  him  only  Rs.  150  on 
account  of  the  stipulated  instalments  and  failed  to  pay  the  rest. 
There  is  a  small  claim  also  on  a  book  account,  but  it  is  not  in 
dispute  before  us. 

Defendant's  plea  is  that  the  consideration  for  the  bond, 
which  was  the  lease  of  his  j'agir  by  Lachman  Singh,  had  failed 
as  it  is  not  capable  of  enforcement,  and  that  plaintiff,  by  his 
own  conduct  in  paying  the yagriV  dues  to  Lachman  Singh,  con- 
trary to  his  agreement,  is  precluded  from  suing  on  the   bond. 

The  first  Court,  the  District  Judge  of  Gurdaspur,  held 
that  the  plaintiff  was  barred  from  realizing  the  amount  of  the 
bond,  unless  he  paid  the  revenue  of  his  lands  to  the  defendant, 
and  dismissed  this  portion  of  the  claim.  The  Divisional  Judge, 
however,  decreed  it,  on  the  ground  that  the  bond  was  an  in- 
dependent contract,  and  that  the  consideration  was  the  release 
of  Lachman  Singh  from  his  liability  under  the  decree. 

The  plaintiff  admitted  before  the  District  Judge  that  he 
had  paid  the  revenue  of  his  lands  direct  to  the  jatjirdar  since 
Rabi  ISOlt^,  though  he  had  agreed  to  pay  it  to  the  lessees.  .  De- 
fendant stated  that  he  had  realized  6afai  for  Kharif  J  891,  and 
this  appears  not  to  have  been  denied  by  the  plaintiff. 

It  is  unnecessary  to  go  into  the  question  whether  the  terms 
of  the  so-called  receipt  as  regards  payment  of  revenue  to  the 
lessees  of  the  jag  Ir  can  be  separately  enforced.  The  defendant 
urges  that  it  is  unenforceable,  and  there  was  no  serious  argu- 
ment on  the  respondent's  part  controverting  this  position. 
Whatever  may  be  the  merits  of  this  question,  if  the  plaintiff's 
promise  formed  the  consideration  for  that  uf  the  defendant  to 
pay  Lachman  Singh's  debt,  the  jilaintiff's  failure  to  keep  it  may 
be  a  sufficient  ground  for  avoidance  of  the  hitter's  contract.  The 
point  for  decision  then  is  whether  the  parties'  respective  pro- 
mises can  be  said  to  be  mutually  so  connected. 

The  bond  sued  upon  makes  no  reference  to  payment  of  rev« 
enue  by  plaintiff  to  the  defendant,  but  merely  stipulates  that 
defendant  will  pay  Lachman  Singh's  debt  iu  certain  instal- 
mauts.    Bat  the  receipt  aho  is  dated  the  aams  day,  aad   ths 


4J5  CIVIL  JUDGMENTS— No.  11.  [  Rbcosd 

plaintiff,  who  was  the  previous  lessee  of  the jagir,  surrendered 
possession  by  it  to  the  new  lessees.  The  lease  to  Tara  Singh 
had  for  its  avowed  object  the  liquidation  of  plaintiff's  decree 
against  Lachman  Singh.  It  is  beyond  doubt  that  plaintiff 
knew  the  contents  of  the  lease,  and  it  cannot  be  believed  as  his 
counsel  evidently  meant  to  insinuate  by  his  argument,  that 
plaintiff  is  a  resident  of  a  different  village  to  that  leased  to  de- 
fendant, that  he  had  no  previous  knowledge  whatever  of  the 
lease,  or  even  that  he  gave  up  possession  on  its  being  shown  to 
him  for  the  first  time  when  the  receipt  was  drawn  up.  It  is 
clear  that  all  the  documents  are  intimately  connected  together, 
and  that  they  relate  substantially  to  transactions  which  had 
all  a  common  purpose,  viz.,  the  payment  of  Lachman  Singh's 
debt  to  plaintiff.  One  of  these  was  the  lease  of  the  jagir  to 
defendant  and  Ram  Das  in  place  of  the  plaintiff,  another  the 
realization  by  the  lessees  under  the  condition  of  the  lease  of  the 
revenue  payable  by  the  plaintiff  to  the  J agirdar,  and  the  third 
the  taking  over  of  Lachman  Singh's  debt  to  plaintiff  by  the 
defendant.  The  illustratiou  given  by  the  Divisional  Judge  for 
holding  the  view  that  the  consideration  for  defendant's  promise 
is  the  discharge  of  the  original  debt,  is  not  in  point,  for  he  has 
made  no  reference  to  the  plaintiff's  contemporaneous  promise 
in  writing  to  pay  the  revenue  to  the  defendant.  The  latter 
promise  is  the  substantial  consideration,  and  no  other  satis- 
factory explanation  for  defendant  taking  Lachman  Singh's 
liabilities  on  himself  has  been  advanced.  It  is  probable  that 
the  parties  acted  on  the  agreement  in  the  receipt  before  Babi 
1892,  and  this  also  supports  our  view.  Moreover,  it  would  seem 
right  to  hold  that  the  contract  between  the  plaintiff  and  the 
defendant  is  contained  in  the  receipt  and  the  bond,  and  not  in 
the  latter  alone. 

The  consideration  for  a  contract  is  extraneoas  to  its  terms, 
and  there  is  no  legal  objection  to  proof  being  given  that  the 
recital  of  the  consideration  in  the  written  contract  is  incom- 
plete, or  that  the  real  consideration  was  something  different : 
(Uiikam  Chand  v.  Hira  Lai,  I.  L.  R,  III  Bom.,  159  ;  Vasudeva  v. 
Narasamma,  I.  L.  li.,  VMad.,  6  at  page  8  ;  Kumara  v.  Srinivasa, 
I.  L.  It.,  XI  Mad.,  2113).  Moreover  no  such  objection  was  urged 
by  counsel  before  us  at  the  hearing,  and  the  bond  itself  does 
not  actually  recite  that  the  consideration  was  the  mere  dis- 
charge of  Lachman  Singh  from  his  liabilities  to  the  plaintiff. 

We  hold,  therefore,  that  the  real  consideration  for  defend- 
ant's promise  was  the  plaintiff's  promise  to  pay  the  revenue  of 
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the  lands  held  by  him  iu  Majra  to  the  former  and  his  co-lessee. 
It  is  proved  that  the  plaintiff  holds  more  than  three-fourths 
of  the  village  and  pays  Rs.  335-14-0  as  revenue  out  of  a  total 
of  Rs.  412,  payable  to  Lachman  Singh.  The  amount  of  revenue 
payable  by  the  plaintiff  is,  however,  really  immaterial  for  pur- 
poses of  this  case. 

Reading  the  bond  and  the  receipt  together,  the  case  appears 
to  UB  to  stand  thus — the  plaintiff  agreed  to  pay  the  revenue  pay- 
able by  him  to  the  defendant  and  his  co-lessee,  who  were  to  re- 
iceive  it  in  equal  shares,  and  defendant,  in  consideration  there- 
of agreed  to  pay  Lachman  Singh's  debt  to  plaintiff  in  annual 
instalments  of  Rs.  100  each.  The  parties  made  a  set  of  re- 
ciprocal promises  to  each  otber  and,  having  regard  to  the  cir- 
cumstances of  the  case,  the  fact  that  the  defendant  is  no  re- 
lation of  Lachman  Singh,  and  that  the  Object  of  the  latter's 
lease  of  the  j'agir  rights  was  to  induce  the  defendant  to  take 
over  the  liability  to  plaintiff  on  himself,  we  are  of  opinion  that 
it  was  understood  that  plaintiff's  promise  was  to  be  f alfilled 
first.  As  he  has  broken  his  promise  the  defendant  is  not 
bound  to  perform  his,  and  the  penal  clause  in  the  case  of  de- 
fault cannot  take  effect.  Section  52,  Contract  Act.  The  first 
Court,  therefore,  was  right  in  dismissing  this  part  of  the  plaint- 
iff's claim. 

We  restore  the  decree  of  the  District  Judge  with  costs  in 
this  and  in  the  Divisional  Court. 

Af)peal  allowed. 


No.  18. 

Before  Mr.  Justice  Chatterji  and  Mr.  Justice  ClarJe. 
BELT  RAM,— (Plaintiff),— APPELLANT. 
Versus 
CHUHA  RAM  AND  ANOTHER,— (Dependants),— 
RESPONDENTS. 

Case  No.  113  of  1896. 

Mortgagor  and  mortgagee — Comperisation  for  improvements  by  mortgagee, 
Jtegulatiori  XVII  of  1806. 

In  1872  plaintiff's  father  mortgaged  a  certain  house  to  defendants' 
father  dnd  made  over  possession  thereof  to  the  latter.  The  mortgage 
deed  provided  that  the  property  should  be  redeemed  within  one  year  on 
payment  of  Ks.  900  principal  and  Rs.  7  on  account  of  costs  of  a  suit,  tha 
decree  in  which,  in  favour  of  defendants'  father,  formed  the  consider- 
ation for  the  mortgage.  In  default,  it  was  provided  that  the  mortgage 
should  become  a  sale.  The  deed  made  no  proviaion  as  regards  the  mort- 
gagee's tight  to  mttke  repairs  or  improyeiDeiits,    The  evidence  est&Vlished 
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that  the  house  at  the  time  of  mortgage  was  a  Tcacha  one,  and  that  some 
seventeen  years  before  suit  it  actually  fell  down  owing  to  this  cause,  and 
was  rebuilt  by  the  mortgagee,  without  any  objection  on  the  part  of  plaintiff 
who  was  living  in  the  neighbourhood,  in  a  more  substantial  condition. 
Plaintiff  having  sued  for  redemption,  defendants  pleaded  that  the  mortgage 
had  under  the  terms  of  the  deed  become  a  sale,  and  that,  in  any  event> 
plaintiff  could  not  redeem  the  property  without  paying  for  the  improve- 
ments effected  thereto.  The  lower  Court  decided  against  defendants  on 
both  points,  and  they  appealed  to  the  Divisional  Court,  but  only  on  the 
ground  that  they  were  entitled  to  compensation.  The  Divisional  Jndge 
found  that  defendants  were  entitled  to  Kb.  429-10-0  as  compensation  out 
of  the  Rs.  1.200  claimed  by  them.     On  appeal  to  the  Chief  Court,  it  was 

Held,  that  the  mortgagee  had  a  right  to  re-build  the  house  in  order  to 
keep  up  his  security,  and  in  rebuilding  it  was  authorised  to  make  it  more 
substantial,  provided  the  work  was  done  providently  and  without  any 
nnnecessary  expense,  and  that  the  mortgagee  was,  therefore,  entitled  to 
be  recouped  for  the  outlay,  which  was  under  the  circumstances  a  reason- 
able one,  to  the  extent  that  the  mortgagor  would  derive  benefit  therefrom. 

Pound,  on  the  evidence,  that  the  amount  decreed  by  the  Divisional 
Judge  as  compensation  was  proper  and  reasonable. 

Further  appeal  from  the  order  of  G.  L.  Smith,  Esquire,  Divisional 
Judge,  Mooltan  Divinon,  dated  loth  December  1895. 

Lai  Chand,  for  appellant. 

Sham  Lai,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

\2th  Fehy,  1898.  Chatterji,  J. — The  facts  are  s;iven  in  the  judgment  of  the 

Court  of  first  instance.  The  dispute  now  is  about  the  right 
of  the  mortgagee  to  compensation  for  improvements.  Parties 
have  filed  cross  appeals,  plaintiff  contending  that  the  mortgagee 
is  entitled  to  nothing,  and  the  latter  that  he  has  been  allowed 
too  little  by  the  Divisional  Judge. 

»i  .•  There  appears  to  be  no  dispute  that  the   house   has   been 

actually  rebuilt  by  the  defendants.  The  plaintiff  says  it  was 
unnecessarily  rebuilt,  but  the  old  sfvnctnre  was  mostly  if  not 
wholly  a  kacha  one,  and  liable  to  tiiniblo  down  in  case  of  heavy 
rain  and  required  a  considorable  ontlay  each  time  for  repairs. 
It  is  fairly  proved  that  it  foil  down  owing  to  this  cause  sonic 
s  ixteen  or  seventeen  years  before  the  institution  of  the  suit. 
7'hat  being  so,  the  mortgagee  had  the  right  to  rebuild  it  in 
order  to  keep  up  his  security,  and  in  rebuilding  he  was  author- 
JRed  to  make  it  more  substantial  provided  the  work  was  "  done 
"  providently  and  no  new  or  expensive  buildings  were  erected 
"  for  purposes  different  from  those  for  which  the  former  build- 
"  ing8  were  used,"  (Fisher  on   Mortgages,  4th    Edition,  page 
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865).  It  is  not  contended  that  the  reconstruction  by  the  mort. 
gagee  is  open  to  any  of  the  above  objections,  and  it  is  admitted 
before  us  that,  as  a  result  of  the  improvement,  the  rent  has 
increased  and  is  now  Rs.  6  a  month,  the  benefit  of  which  will 
accrue  to  the  mortgagor  on  redemption.  The  case  is  thus 
more  analogous  to  No.  67,  Punjab  Record,  1893,  and  distinguish- 
able from  No.  67,  Prmjab  Becord,  1896.  We  hold  that  the  out- 
lay  was  a  reasonable  one,  and  that  the  mortgagee  is  entitled 
to  be  recouped  for  it,  at  least  to  the  extent  the  mortgagor  will 
derive  benefit  from  it.  Moreover  plaintiff  was  admittedly  liv- 
ing at  no  great  distance  from  the  house,  and  made  no  objection, 
which  not  only  precludes  him  from  putting  forward  his  present 
contention  under  the  circumstances  of  this  case,  but  clearly 
[  shows  that  the  expenditure  was  reasonable  and  necessary. 

There  is  considerable  force  in  the  Divisional  Judge's 
reasoning,  based  on  No.  123,  Punjab  Record,  1888,  that  the 
mortgagee  bond  fide  believed  himself  to  be  the  owner,  as  the 
time  for  redemption  had  expired,  and,  under  the  terms  of  the 
deed  of  mortgage,  after  the  lapse  of  the  period  fixed,  the  plaint- 
iff's right  of  redemption  was  lost.  Regulation  XVII  of  1806 
was  declared  to  be  in  force  in  the  Punjab  by  Act  IV  of  1872» 
on  28th  March  1879,  after  the  execution  of  the  deed,  and  it 
was  disputed  until  the  doubt  was  set  at  rest  by  Na  117,  Punjab 
Becord,  1885,  that  it  was  applicable  to  house  property.  But 
this  discussion  need  not  be  carried  further,  as  even  as  a  mort- 
gagee, the  defendant  is  entitled  to  compensation  for  an  im- 
provement of  the  character  he  has  made  in  this  case. 

As  regards  the  amount  of  compensation,  we  do  not  see 
sufiBcient  ground  for  differing  from  the  finding  of  the  Divisional 
Judge.  The  defendant  evidently  claimed  too  much,  while  the 
value  of  the  new  structures  was  differently  estimated  at  Rs.  424 
and  Rs.  591  by  two  qualified  persons  in  the  Court  of  first  in- 
stance, and  at  Rs.  429-10-0  by  the  commissioner  appointed  by  the 
Divisional  Judge.  The  actual  outlay  incurred  by  the  defend- 
ants can  only  be  matter  of  guess,  and  it  is  difiicnlt  to  come  to 
a  valuation  of  the  improvements  at  the  time  of  suit  regarding 
which  there  would  not  be  room  for  some  difference  of  opinion. 
We  think  all  the  circumstances  considered,  the  value  allowed 
by  the  Divisional  Judge  is  not  excessive  but  proper  and  reason- 
able. 

We  therefore  dismiss  the  appeal  and  the  cross  appeal,  and 
leave  the  parties  to  beat'  their  own  costs  in  this  Court. 

Appeal  dismised. 
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No.  19. 

Before  Sir  Charles  Roe,  Kt.,  Chief  Judge,  and  Mr.  Juttice 
Stogdon, 
I  RAMSUKH  DAS,--(Defendant),— APPELLANT, 

AFMtLAii  Bids.  /  Versus 

\  FAZAL-UD-DIN  AND  OTHERS,— (Plaintiffs  and 

Defendants),— RESPONDENTS. 
Case  No.  776  of  1895. 

Pre-em'ptxon — Mortgage  by  conditional  sale — Failure  by  pre-emptor$  to 
tender  amount  due  on  mortgage  after  notice,  effect  of — Plaintiff  in  pre-emption 
suit  acting  banami — Joint  suit  for  pre-emption  by  numerous  occupancy 
tenants — Price  to  be  paid  by  pre-emptors  on  foreclosure  of  mortgage—  Punjab 
Laws  Act,  1872,  Sections  13,  14,  15. 

Held,  that  in  the  case  of  a  foreclosnre  of  mortgage  by  conditional  sale, 
the  failure  on  the  part  of  the  pre-emptor  to  tender  the  amount  due  on  the 
mortgage  after  notice  duly  served  upon  him,  does  not  involve  forfeiture 
of  his  right  of  pre-emption,  the  provision  aa  to  forfeiture  contained  in 
Section  14  of  the  Punjab  Laws  Act,  which  deals  with  sales,  having  been 
intentionally  omitted  in  Section  15  of  the  Act,  which  deals  with  fore- 
closures. 

Held,  further,  that,  though  when  it  is  proved  that  a  plaintiff  in  a 
pre-emption  suit  is  acting  banami  the  Court  should  refuse  the  nominal 
plaintiff  a  decree,  a  plaintiff  in  such  a  suit  is  not  disentitled  to  a  decree 
merely  because,  in  order  to  raise  funds  for  the  maintenance  of  his  suit, 
he  has  entered  into  an  agreement  with  other  persons  as  to  what  he  will 
do  with  the  land  if  he  gets  it,  any  subsequent  transfer  of  such  land  by  the 
plaintiff  after  he  has  obtained  it  giving  rise  to  a  fresh  cause  of  action  to 
the  other  pre-emptors. 

In  a  joint  suit  for  pre-emption  by  several  occupancy  tenants  and  others 
it  was  objected  on  appeal  that  (1)  the  occnpanoy  tenants  had  joined 
strangers  in  the  plaint,  (2)  that  plaintiffs  were  not  the  whole  body  of  the 
occupancy  tenants,  and  (3)  that  as  individual  tenants  they  could  not 
combine  their  claims  in  a  single  suit. 

Held,  that  the  said  objections  were  unfounded.  If  the  list  of 
plaintiffs  included  any  persons  who  were  not  occupancy  tenants,  th« 
proper  cause  was  to  take  the  objection  at  the  first  hearing  and  have 
their  names  struck  out,  which  could  be  done  without  altering  the 
plaint  generally  or  affecting  the  right  of  the  remaining  plaintiffs  to  claim 
the  whole  property.  Moreover,  as  it  was  not  disputed  that  each  occu- 
pancy tenant  could  sue  separately  for  the  whole  property,  or  that  the 
whole  property  would  be  divided  equally  among  those  tenants  who 
succeeded  in  obtaining  a  decree,  there  was  no  reason  why  the  plaintiffs 
could  not  sue  jointly,  even  npon  the  assumption  that  tliey  did  not  reprs- 
sent  the  whole  body  of  the  tenants. 

Aa  regards  the  price  to  bo  paid  by  the  pre-omptor,  held,  that  he  was 
entitled  to  take  the  property  on  foreclosnre  on  payment,  not  of  what  was 
^atjon  th»  mortgage,  but  of  the  market  value  only. 
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The  mere  fact  that  a  pre-emptor  in  his  eagerneBS  to  get  the  land  and 
to  outbid  others,  had  professed  himself  ready  to  pay  a  sum  considerably 
more  than  the  market  value,  held,  not  to  amount  to  an  estoppel,  it  being 
eatabliihed  that  such  statement  did  not  lead  defendant  to  confess  judg- 

lent  or  to  do  any  other  act  which  he  would  not  have  done  had  the   state- 

lent  not  been  made. 

B'irst  appeal  from  the  order  of  Kazi  Muhammad  Aslam,  C»M..G., 

II  District  Judge,  Eissar,  dated  lUh  June  1895. 

I        Grey  and  K.  P.  Roy,  for  appellant, 
!        Oertel,  for  respondents. 
The  facts  of  the  case  are  fally  stated  in  the  judgment  of 
fche  Court  delivered  by 
Roe,  C.  J. — We  have  before  us  on  appeal  or  revision   five  16/^  ^»hy.  1898. 
cases  relating  to  claims  to  pre-emption  in  the  village  of   Darbi 
iu  the  Sirsa  tahsil  of  the  Hissar  District. 

That  village  appears  to  be  held  by  a  body   of  proprietors, 
descendants  of  a  common  ancestor,   on  shares,   represented  by 
istvas,  the  total  being  20  biswas,  or  1  higha. 

In  1889  Jamal,  one  of  the  proprietors,  sold  for  Rs.  6,675 
Sout  of  his  shares  3|  hiswas  to  Ramsukh  Das,  but  in  1890,  no 
doubt  to  escape  threatened  suits  for  pre-emption,  Ramsukh 
Das  sold  these  3J  biswas  to  Nihal  and  other  proprietors  for 
Rs.  7,450.  On  the  same  date  these  men  executed  in  his  favour 
a  mortgage  by  conditional  sale,  to  be  redeemed  in  two  years^ 
of  these  o:^  biswas  and  of  IJ  biswas  of  their  own  share^  or  5 
biswas  in  all  for  Rs.  8,100,  the  consideration  being  the 
Rs.  7,450  unpaid  purchase  money,  and  Rs.  650  said  to  have 
been  paid  in  cash. 

At  the  same  time  Jamal  mortgaged  2  biswas  more  to 
Ramsukh  Das  on  the  same  terms. 

He  also  in  January  1891  mortgaged  another  10  biswansit 
to  Ramsukh  Das  on  the  same  terms  for  Rs.  300. 

In  the  mortgages  for  5  biswas  and  2  biswas  Ramsnkh  Das 
iBSued  notices  of  foreclosure  on  the  mortgagees  in  December 
1892  (applied  for  on  28th  November  1892)  and  on  4th  Septem- 
ber 1893  (applied  for  on  29th  August)  notices  were  issued 
to  the  pre-emptors  under  Section  13  of  the  Punjab  Laws  Act. 
On  19fch  February  1894  two  deeds  of  sale,  one  for  the  5  biswas 
for  Rs.  15,000,  the  amount  then  due  under  the  terms  of  the  mort- 
gage, and  one  for  the  2  bistvas  for  Rs.  5,315,  similarly  due, 
were  executed  by  the  mortgagors  in  favour  of  the  mortgagee. 

On  7th  Januaiy  1895  Fazal-ud-din  and  other  occupanoy 
tenants  institated  two  suits  for  pre*emptiou  of  the  5  and  2 
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bistoat,  respectively,  sold  by  the  two  deeds  of  19th  February 
1894,  and  on  15th  February  1895  two  similar  suits  were  insti- 
tuted by  Nazra,  one  of  the  proprietors,  and  a  near  agnate  of 
the  mortgagor-vendors. 

The  District  Judge  dismissed  both  Nazra's  suits  on  the 
ground  that  they  were  collusive,  or  not  brought  for  his  own 
benefit,  and  he  decreed  both  the  tenants'  suits  on  payment  of 
what  he  considered  to  be  the  market  value,  viz,,  Rs.  8,900  for 
the  5  biswas  and  Rs.  3,560  for  the  2  hiswas. 

As  regards  the  2  hisicas  both  Nazra  and  Ramsukh  Das 
appealed  to  the  Divisional  Judge,  who  decreed  Nazra's  appeal, 
and  gave  him  pre-emption  on  payment  of  Rs.  3,560,  thus  dis- 
missing Ramsukh  Das'  appeal  and  the  tenants'  suit. 

As  regards  the  5  biswas,  first  appeals  have  been  filed  in 
this  Court  by  Ramsukh  Das  and  Nazra,  and  as  regards  the  2 
biswas  thei-e  are  further  appeals  by  Ramsukh  Das  and  the 
tenants. 

Jamal's  mortgage  for  10  biswansis  was  foreclosed  by  Ram- 
sukh Das  through  the  Courts,  and  on  the  final  decree  of  the 
Court,  Bala,  a  proprietor,  sued  for  pre-emption.  His  suit  was 
decreed  by  the  District  Judge  on  payment  of  Rs.  692,  the 
amount  duo  under  the  mortgage,  and  this  decree  was  upheld 
by  the  Divisional  Judge.  Ramsukh  Das  has  applied  to  this 
Court  for  revision  or  a  further  appeal  under  Section  40  of  the 
Punjab  Courts  Act,  and  his  petition  has  been  admitted  for 
hearing  with  the  other  similar  appeals. 

The  ground  of  Ramsukh  Das'  appeal  in  both  cases,  re- 
garding the  5  biiwas  and  2  binwas  against  both  Nazra  and  the 
tenants,  is  that  the  transaction  of  19th  February  1894  was  not 
an  independent  and  fresh  sale,  but  merely  the  conclusion  by 
mutual  agreement,  instead  of  by  a  formal  suit,  of  the  fore- 
closure proceedings,  and  that,  as  in  the  course  of  these  pro- 
ceedings, notices  had  been  duly  issued  to  the  pre-emptors,  and 
as  they  failed  to  tender  the  aniouut  due  on  the  mortgage, 
their  right  to  pre-emption  wiis  lost.  As  regards  Nazra,  there 
was  the  further  objection  that  his  suits  were  not  bond  fide,  but 
for  the  benefit  of  a  third  parly  to  whom  he  had  alienated  the 
property  claimed  in  anticipation  of  a  decree,  aud  as  regards 
the  tenants  there  is  the  further  objection  (1)  that  they  have 
joined  strangers  in  the  plaint,  (2)  that  the  plaintiffs  are  not 
the  whole  body  of  occupancy  tenants,  and  (3)  as  individual 
tenants  they  cannot  combine  their  claims  in  a  single  suit. 
Finally  there  is  the  objection   that,  if  either  the  tenants  oi 
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Nazra  are  found  entitled  to  a  decree,  the  price  stated  in  the 
deeds  of  19fch  February  1894  was  fixed  in  good  faith,  and  is, 
moreover,  not  in  excess  of  the  true  market  value  of  the  land 
and  this  has  been  admitted  by  Nazra  himself. 

As  to  the  first  point,  we  agree  with  the  lower  Courts  that 

the  transaction  of  19th  February   1894-    was,  in   fact,  as  stated 

by  tho  deeds  themselves,  a  fresh   sale.     It   may   be  true   that, 

assuming  the  foreclosure   proceedings   to   have   been  regular, 

.the  mortgagors  had  lost  their  title  to  redeem  on  lOfch  December 

[1893,  but  something  still  remained   to  bo   done    in   order   to 

transfer  a  complete  proprietary   title  to  the   mortgagee,   and 

Fthe  parties  elected  to  do  this  not  by   a  suit  in    Court,  or   by  a 

^mero   acknowledgment  by  the  mortgagors  that   their  rights 

rere  extinguished,  but  by  regular  deeds  of  sale. 

But  even  if  we  were  to  regard  the  deeds  of  19th  February 
1894  as  merely  finally  closing  the  foreclosure  proceedings,  we 
ishould  not  be  prepared  to  hold  either  that  the  suits  were 
Ijbarred  by  limitation,  or  that  the  pre-emptors  by  not  tendering 
jihe  amount  due  on  receipt  of  notice  had  lost  their  right  to 
)re-emption.  As  to  limitation,  as  the  property  sold  was  a 
share  in  joint  undivided  property,  and  so  iucapable,  according 
many  rulings  of  this  Court,  of  physical  possession,  limitation 
rould  be  one  year  from  19th  February  1894. 

As  to  forfeituie  of  right  by  non-tender,  the  first  Court 
las  given  some  strong  reasons  for  holding  that  the  notices  were 
lot  in  fact  served,  that  they  were  neither  served  on  the  pre- 
smptors  individually  nor  posted  on  the  village  gate,  or  publicly 
)roclaimed.  We  need  not,  however,  discuss  the  evidence  on 
this  point,  for  we  agree  with  the  contention  of  the  learned 
counsel  for  Nazra  that,  even  if  the  notices  were  in  fact  duly 
served,  a  failure  to  tender  the  amount  due  on  a  mortgage 
would  not  involve  forfeiture  of  a  right  of  pre-emption.  As  he 
points  out,  there  is  a  great  difference  both  in  the  circumstances 
of  the  case  and  in  the  wording  of  the  law  a3  regards  notices 
to  pre-emptors  in  cases  of  sale  and  in  cases  of  foreclosure* 
In  the  case  of  a  sale  the  pre-emptor  may  tender  either  the 
price  demanded  or,  if  he  believes  that  this  was  not  fixed  in 
good  faith,  the  market  value,  and  by  doing  so  he  would  acquire 
an  absolute  right  to  take  the  property  offered  for  sale.  Section 
14  of  the  Punjab  Laws  Act  therefore  very  naturally  provides 
that  if  he  fails  to  make  the  tender,  he  forfeits  his  right 
of  pre-emption.  But  in  the  case  of  a  foreclosure,  the  pre" 
emptor  has  no  power  to  tender  the  market  valae,  ha  must 
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tender  the  amount  due  under  the  mortgage,  althoicgh  his  right 
of  pre-emption   allows  him  to   demand   the   property  at   its 
market  value,  even  though  this  may  be  considerably  less  than 
the  amount  due  on  the  mortgage.     Also  the  tender  of  even  the 
amount  due  on  the   mortgage   would   give   the   pre-emptor  no 
absolute  right  to  the  property,  the  mortgagor    might    himself 
redeem   within  the  year  of  grace,  for  the   law    (Section  13) 
distinctly  contemplates  the  issue  of  notice  to  px'e-emptors  at  the 
same  time  as  those  to  the  mortgagors.     Even  if  the  mortgagors 
did  not  redeem,  much  would  remain  to  be   done  by  the   pre- 
cmptors  before  they  could  obtain  actual  possession.     We  thus 
find  that  the  provision  as  to  forefeiture   contained  in   Sectian 
14  (sales)  is  omitted  in   Section   15   (foreclosure  cases)  and 
we  have  no  doubt  that  the  omission  is  intentional. 

Nazra's  right  to  pre-emption,  if  his  suit  is  not  barred   for 
the  reasons  just  considered,  is  admittedly  superior  to   that  of 
the  tenants,  but  it  is  challenged  by  them,  as  well  as  by  defen- 
dant, Ramsukh   Das,  on  the  ground   that   it  is   not   bond  fide. 
The  ground  for  this   allegation  is  that   in  order  to  raise  the 
money  he  was  called  on  by  the   District  Judge  to  pay   into 
Court,  he  joined,   with  others   not  parties  to  the  suit,  some 
of  whom  are   said  not  to   have  any  right  of   pre-emption  in 
mortgaging  not  only   their  own    land,    but    the    land   they 
expect  to  get  in  the  present  case,  to  a  share  in  which  these 
strangers  were  to  be  admitted.     Now  there  may  be  authority 
for  holding  that  when  it  is  proved   that   a  plaintiff  in  a   pre- 
emption suit  is  acting  banami,  that   is,   that  another   person 
will,  on  the  plea  that  he  is  the  real  purchaser,   be  entitled    to 
take  from  plaintiff  whatever  may  be  decreed   him,  the  Court 
should  refuse  the  nominal  plaintiff  a  decree.     But  there   is   no 
authority  for  holding  that  a  plaintiff  may  not  enter  into   any 
agreement  with  others  as  to  what  he  will  do  with   the  land  if 
he  gets  it,  and  thus  raise  funds  for  the  maintenance  of  his  suit. 
In  such  a  case  the  plaintiff  is  entitled  to  his  decree,  and  if  after 
obtaining  it  he  proceeds  to  transfer  the  land;  a  fresh   cause   of 
action  will  arise  to  other  pro-emptors.     It  would  obviously  be 
most  inconvenient  and  improper  to  try  suits   for   pre-emption, 
not  on  the  true  issues  of  the  case  itself,  but  on  side  issues  rais- 
ed by  pleas  of  the  defendant  as  to  agreements  alleged  to  have 
been  entered  into  by  the  plaintiff  as  to  the  future   disposal  of 
the  property. 

We  thus  hold  Nazra  entitled  to  a  decree  for  not  only   the 
2  hiswas  bat  also  for  the  5  biswis.     But  it  is  still  necessary   tu 
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consider  the  claims  of  the  tenants,  for  we  think  that,  if  it  is 
found  that  they  would  be  entitled  to  a  decree  but  for  the  decree 
in  favour  of  Nazra,  the  proper  course  is  not  to  dismiss  their 
suit  entirely,  but  to  give  them  a  conditional  decree  to  take 
effect  only  if  Nazra  fails  to  execute  his  decree. 

We  think  that  the  special  objections  to  the  tenants'  suit 
are  unfounded.  If  the  list  of  plaintiff  included  any  persons 
who  were  not  occupancy  tenants,  the  proper  course  was  to  take 
the  objection  at  the  first  hearing  and  have  their  names  struck 
out.  This  could  be  done  without  altering  the  plaint  generally?  « 
or  affecting  the  right  of  the  remaining  plaintiff  to  claim  the 
whole  property.  Nor,  assuming  that  the  plaintiffs  do  not  re- 
present the  whole  body  of  the  tenants,  do  we  see  why  they 
cannot  sue  jointly.  It  is  not  disputed  that  each  occupancy 
tenant  could  bring  a  separate  suit  for  the   whole  property,   or 

I  that  the  whole  propertj'  would  be  divided  equally  amongst 
those  tenants  who  succeeded  in  obtaining  a  decree.  To  insist 
that  some  fifty  separate  suits  should  be  brought  and  stamp 
paid  on  them,  in  order  to  obtain  a  result,  which  can  be  obtained 
equally  well  in  a  single  suit,  would  be  opposed  to  the  most 
ordinary  common  sense,  and  could  only  result  in  hopeless 
chaos  and  the  ultimate  defeat  of  the  rights  of  all  the  pre- 
emptors.  We  are,  therefore,  of  opinion  that  the  tenants  should 
also  get  a  decree  to  be  executed  only  in  case  Nazi'a  fails  to 
execute  his  decree. 

As  regards  the  price  to  be  paid,  there  can  be  no  question 
of  good  faith.  It  is  perfectly  clear  that  from  first  to  last  the 
action  of  Ramsukh  Das  has  been  an  elaborate  device  to  defeat 
the  law  of  pre-emption,  and  the  terms  of  the  mortgages  by 
conditional  sale  were  arranged,  not  with  a  view  to  the  mort- 
gage being  redeemed  by  the  mortgagors,  but  in  order  to  create 
such  a  charge  on  the  property  that  it  would  bo  impossible  to 
redeem.  We  may  add,  as  already  pointed  out,  that,  even  had 
the  mortgage  been  entered  into  in  the  most  perfect  good  faith, 
the  pre-emptors  would  have  been  entitled  to  take  the  property 
on  foreclosure  on  payment,  not  of  what  was  due  under  the 
terras  of  the  mortgage,  but  of  the  market  value  only. 

As  to  what  is  the  true  market  value,  we  see  no  reason  for 
differing  from  the  concurrent  findings  of  the  lower  Courts' 
Tliis  more  than  covers  the  money  actually  paid  by  Ramsakh 
Das,  and  is  more  than  thirty  times  the  jama.  As  has  often 
been  pointed  out  an  average  deduced  from  other  sale  deeds  is 
of  little  value,  because  not  only  may  the  quality  of  the  land 
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be  different,  but  we  can  never  know  what  part  of  the  price 
entered  in  the  deeds  was  really  paid.  The  fact  that  a  canal 
has  come  or  will  soon  come  to  the  village  may  raise  the  value 
of  the  land  now,  but  it  could  not  have  raised  it  much  at  the 
time  the  suits  were  brought. 

It  is  urged  that  Nazra  had  no  difficulty  in  raising 
Rs.  22,000,  but  this  money  was  raised,  not  only  on  the  security 
of  the  land  in  suit,  but  on  other  land  also. 

It  is  further  urged  that  at  any  rate  Nazra  should  be  made 
•  to  pay  Rs.  15,000  for  the  5  bisioas  as  he  admitted  that  this 
was  the  real  value  of  the  land.  But  Nazra  was  certainly 
entitled  to  take  the  land  at  its  market  value,  and  in  his  plaint 
he  distinctly  claimed  to  do  so.  The  fact  that  in  his  eagerness 
to  get  the  land  and  to  outbid  the  tenants  he  professed  himself 
ready  to  pay  Rs.  15,000,  cannot  act  as  an  estoppel,  for  his 
statement  did  not  lead  defendant  to  confess  judgment,  or  to 
do  any  other  act  which  ho  would  not  have  done  if  the  state- 
ment had  not  been  made.  • 

Our  decrees  in  the  appeals  before  us  will  therefore  be — 
(1)  as  regards  the  5  biswas — 

(a)  that  the  order  of  the  District  Judge  dismissing 
Nazra's  suit  be  reversed,  and  that  Nazra  be 
given  a  decree  conditional  on  his  paying  into 
Court,  and  within  three  months  from  this  date, 
if  he  has  not  already  done  so,  or  if  he  has  with- 
drawn the  money  paid  in,  the  sum  of  Rs.  8,900, 
less  his  costs  in  both  Courts,  which  will  be 
paid  by  Ramsukh  Das,  defendant.  The  ten- 
ants will  bear  their  own  costs  in  Nazra's  appeal 
to  this  Court  and  in  the  first  Court  if  they 
were  made  parties  to  his  suit.  If  Nazra  fails 
to  pay  as  above  ordered,  his  suit  will  stand 
dismissed  with  costs  throughout ; 

(t)  the  appeal  of  Ramsukh  Das  against  the  decree 
in  favour  of  the  tenants  bo  dismissed  with 
costs,  as  far  as  he  is  concerned,  but  that,  as 
far  as  Nazra  is  concerned,  the  decree  of  the 
District  Judge  in  favour  of  the  tenants  bo  so 
far  modified  that  it  be  directed  that  the  said 
decree  take  effect  only  in  case  Nazra  fails  to 
execute  the  decree  given  him  under  the  preced- 
ing order.  Should  Nazra  execute  that  decree, 
the    plaintiff&'l  (tenants)   suit  will  stand  dis- 
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missed  in  the   first  Court,   the  parties  bearing 
their  own  costs  in  that  suit : 
(2)  as  regards  the  2  biswas — 

(1)  the  appeal  of   Ramsukh  Das  is  dismissed  with 

costs ; 

(2)  the  appeal  of  the  tenants  is  so  far  accepted  as   it 

is  ordered  that,  if  Nazra  fails   to   execute   the 

decree  given  in   his  favour  by   the   Divisional 

Judge,  the  decree  in  favour  of  plaintiff-tenants 

given   by   the  District  Judge  be  restored  with 

all  subsequent  costs  against  Nazra. 

As  regards  the  petition  for  revision   in   the   case   of   10 

hisioansis,  it  is   sufficient  to   say  that  it  is  clear  on  the  above 

[findings  that  Ramsukh  Das  is  not,  and  never  was,  a  real  mem- 

)er  of   the   proprietary   body,    and  even  if  he  had  been,  there 

Ban  be  little  doubt  that  the  plaintiff's  right  would   have  been 

fsuperior  to  his.  His  petition  for  revision  is  dismissed  with  costs. 


No.  20. 

Before  Sir  Charles  Roe,  EL,  Chief  Judge,  and  Mr.  Justice 

Stogdon. 
Mrs.  E.  M.  BATES,— (Defendant),— PETITIONER,  i 

Versus  \   Kkvision  sid» 

Mr.F.  PRESTAGE,— (Deceased,— Plaintiff),—  ) 

RESPONDENT. 

Case  No.  2125  of  1897. 

Death  of  sole  plaintiff  after  conclusion  of  case  hut  hifore  delivery  of 
■  judgment — Decree  drawn  up  in  favour  of  deceased,  plaintiff — Material  irregu- 
larity—Civil Procedure  Code,  1882,  Sections  365,  306, 

In  a  certain  case  after  evidence  had  been  taken  and  arguments 
heard  on  the  28th  and  29th  September  1897,  the  District  Judge  on  the 
2nd  November  1897  gave  the  (sole)  plaintiff  a  decree  for  the  property 
claimed,  and  at  the  foot  of  his  judgment  recorded  the  following  note: — 
"It  having  been  brought  to  my  knowledge  that  plaintiff  has  died 
"in  the  interim,!  deliver  judgment  notwithstanding,  being  gnided  by 
"  J.  L.  R.,  XXI,  Bom.,  314,  and  the  authorities  quoted  therein,  defendant's 
"  counsel  agreeing."  Defendant  applied  to  the  Chief  Court  on  the  Eevision 
Side  to  set  aside  the  said  decree. 

Held,  that  under  the  circumstances  of  the  present  case,  there  had 
been  a  disregard  of  the  provisions  of  the  Civil  Procedure  which  had 
materially  prejudiced  the  defendant,  inasmuch  as  she  could  not  appeal 
against  a  dead  person,  and  had  no  right  of  appeal  against  his  heirs  who 
were  not  on  the  record,  and  ■was  moreover  deprived  of  the  possibility  of  the 
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suit  being  allowed  to  abate  in  consequence  of  no  application  under  Section 
365,  Civil  Procedure  Code,  being  made  vritbin  the  time  allowed  by  law. 

Eeld,  therefore,  that  the  decree  of  the  District  Court  must  be  eefc 
aside  and  the  case  rem  anded  for  disposal  in  accordance  with  law  with 
reference  to  Sections  365  and  366  of  the  Code. 

lloK,  C.  J.— A  decree  passed  in  favour  of,  or  against,  a  dead  person  is 
not  ipso  facto  a  nullity,  and  all  that  can  be  said  in  such  a  caee  is  that 
there  has  been  a  disregard  of  the  provisions  of  the  Civil  Procedure  Code. 
,  Each  case  must  be  decided  ou  its  merits,  and  the  decree  should  be  set 
aside  or  maintained,  as  if  the  death  occurred  after  decree,  according  as 
the  disregard  of  procedure  has  or  has  not  materially  prejudiced  the 
parties, 

I.  L.  R.,  XXI  Bom.,  314  ;  I.  L.  B.,  VI  Mad.,  180;  I.  L.  R.,  XV Mad.,  399  ; 
I.  L.  B.,  XVH  AIL,  478  ;  No.  31,  Punjab  Record,  1886  ;  No.  7,  Puvjah  Record, 
1889 ;  and  No.  18,  Puvjah  Record,  1891,  referred  to. 

Petilion  for  revision  of  tJie  order  of  Captain  C.  P.  Egerton,  District 
Judge,  Simla,  dated  2nd  November  1897. 
H.  A.  B.  Rattigan,  for  petitioner. 

The  folio-wing  judgments  were  delivered  by  the  learned 
Judges : — 
I5th  Fehy.  \898.  Stogdon,  J.—Mr.    Prestage  obtained  a  decree   against  Mr. 

Wallace  for  possession  of  a  bungalow  and  12 J  acres  of  land  in 
Kotgarh.  In  execution  he  was  resisted  by  Mrs.  Bates 
claiming  to  be  in  possession  on  her  own  account.  Her  claim 
■was,  therefore,  under  Section  .331,  Civil  Procedure  Code,  num- 
bered and  registered  as  a  suit  between  Mr.  Prestage,  the  de- 
cree-holder, as  plaintiff,  and  Mrs.  Bates,  the  claimant,  as  de- 
fendant. Evidence  was  taken  and  arguments  were  heard  on 
the  28th  and  29th  September  1897,  on  which  latter  date  judg- 
ment was  postponed.  On  the  2nd  November  1897  the  Court 
gave  Mr.  Prestage  a  decree  for  the  property  claimed,  and  at 
the  foot  of  its  judgment  recorded  the  following  note  : — "  It 
"  having  been  brought  to  my  knowledge  that  plaintiff  has 
"died  in  the  interim,  I  deliver  judgment  notwithstanding, 
"  being  guided  by  1.  L.  R.,  XXI  Bom.,  314,  and  the.authorities 
t'  quoted  therein,  defendant's  counsel  agreeing." 

Defendant  has  applied  to  this  Court  to  revise  the  decree 
of  the  District  Court.  She  has  adopted  this  course  in  pre- 
ference to  appealing  to  the  Divisional  Judge,  because  it  has 
been  held  in  No.  7,  Puvj'ab  Record,  1889,  that  a  decree  passed  by 
inadvertence  against,  or  in  favour  of,  a  dead  party  is  a  nullity, 
from  which  no  appeal  lies.  In  No.  31,  Puvjah  Record,  188G, 
the  representative  of  a  respondent  in  the  lower  Appellate 
Court  who  had  died,  and  against  whom  a  decree  was  passed 
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lotwithstanding  his  death,  was  not  allowed  to  appeal  to   this 
Jourt.  No.  78,  Punfah  Eecord,  1891,  is  also  to  a  similar  effect. 

Bama  Charya  and  others,  Appellants  v.  A7ianta  Charya  and 
'^others,  Respondents,  I.  L.  R.,    XXI  Bom.,  314,  is  similar  to  the 
jresent  case,   in  that  the   death  occurred  in  the  interim  be- 
tween  the   conclusion   of   the  argument   and   the  delivery  of 
^judgment,  but   there   is   this   diiference  iha.t  in  Bam  Charya  s 
case  one  of   the   defendants  died,    while  in   the  present  case  it 
tis  the  sole  plaintiff  who   has  died.     The  learned  Judges  of  the 
liBombay  Court  in  their   judgment  adverted   to  the  practice  of 
[the  English  Courts,  permitting  judgment  to  be  entered    nunc 
pro  tunc,  where  the   signing  of  them  has  been  delayed  by  the 
jact  of  the  Court,   and  noted  that  such   practice   was  now  con- 
[firmed  by  order  XVII  R,   8  of  the   High   Court   of  Justice. 
[They  did  not,  however,  commit  themselves   absolutely  to  the 
[acceptance    of    the   nunc    pro  tunc   rule,    but    observed    that 
IS  there  was  no  question  of  principle  involved,  they   ought  to 
[follow  the   ruling  in   Narna  v.  Manager  Parambhatta    and  to 
[consider  the  drawing  up  of  the  decree  as  at  the  utmost  merely 
[irregular.     They  farther  remarked  that  the  legal  representa- 
[tives  of  the  deceased  defendant   had  not  pointed  out  that  they 
had  been  in  any  way  prejudiced. 

In  my  opinion    the  action     of   the     District  Judge    in 
passing  a  decree   in  favour   of    a   person  whom  he  knew  to 
be  dead  was  irregular.  He  should  have   adjourned  the  delivery 
of  judgment  in  order  to  enable  the  legal  representative  of  the 
deceased  plaintiff  to  apply  under  Section   365,  Civil  Procedure 
Code,  to  have  his  name    entered   on   the   record  in  the  place  of 
I  the  deceased  plaintiff.     We  are    not  obliged  to  interfere  in  all 
cases  of  irregularity,  and   Bama    Charya's  case  is  one  in  which 
an  irregularity  was   half  admitted,  but  held  to  be  immaterial. 
In  that  case  the  Court  of  first  instance  passed  a  decree  award- 
ing a  portion  of  the  plaintiff's  claim.  The  plaintiffs  appealed  to 
the  High  Court,     Arguments  were  heard  ou  the  23rd  and  30th 
November    1892.     Defendant  No.    1   died    on   the   12th  June 
1893,   and   the   appeal  was  dismissed   on  the   6th  July  1893. 
The  defendants   had  accepted   the  decree   of  the   first   Court 
and  were  bound  by  it,  and  as  the  High  Court  merely  confirmed 
that  decree,  the  legal  representatives  of  defendant  No.  1  could 
not  possibly  have  been  prejudiced    by  the  omission  to  bring 
them   on    the   record.     As  remarked   by  the  learned   Judge 
they  had  no   merits  whatever.     Had  they  had  any,    it  is  very 
possible  that  their  objection  would  have  been   entertained.     I 
do  not  therefore  think  that  there  is  any  real  ooaflict  between 
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the  decision  of  the  Bombay  X3ourt  and  those  of  this  Court,  and 
Ramasami  Ayyangar  v.  Bagirathi  Ammal,  I.  L.  B.,  VI  Mad.,  180  ; 
Krishnayya  v.  Unnissa  Begam,  I.  L.  B.,  XV  Mad.,  399,  and 
Imdad  Ali  v.  Jagan  Lai,  I.  L.  B.,  XVII  AIL,  478  at  482. 
Each  case  must  be  disposed  of  on  its  own  merits.  In  the 
present  case  the  irregularity  appears  to  be  material.  Defend- 
ant cannot  appeal  against  a  dead  person,  and  she  has  no 
right  of  appeal  against  his  heirs,  who  are  not  on  the  record. 
Moreover,  it  is  very  possible  that,  if  the  del  very  of  judgment 
had  been  adjourned,  no  application  under  Section  365,  Civil 
Procedure  Code,  would  have  been  made  within  the  time  limited 
by  law,  and  the  suit  would  have  consequently  abated.  Such 
being  the  case,  I  would  set  aside  the  decree  of  the  District 
Judge  and  remand  the  case  to  him  for  disposal  in  accordance 
with  law  with  reference  to  Sections  365  and  366,  Civil  Proce- 
dure Code. 
16/a  tehy.  1898.  Rqe,  C.  J. — I  am  prepared  to  concur  in  the  order  proposed. 

I  do  not  think,  as  some  of  the  earlier  decisions  of  this  Court 
seem  to  imply,  that  a  decree  passed  in  favour  of,  or  against,  a 
dead  person,  is  ipso  facto  a  nullity;  All  that  can  be  said  is  that 
there  has  been  a  disregard  of  the  provisions  of  the  Procedure 
Code  and,  in  my  opinion,  the  decree  should  be  set  aside  or 
maintained,  as  if  the  death  occurred  after  decree,  according  as 
the  disregard  of  procedure  has,  or  has  not,  materially  prejudiced 
the  parties. 

Each  case  must  be  decided  on  its  merits.  Ordinarily  if  a 
death  occurs  before  the  trial,  that  is  the  taking  of  evidence  and 
hearing  of  argument,  is  concluded,  the  omission  to  bring  on 
the  record  the  legal  representatives  of  a  deceased  party  must 
prejudice  them,  as  it  deprives  them  of  an  opportunity  of  being 
heard.  If  the  death  occurs  after  argument  has  been  concluded 
and  the  case  has  been  adjourned  for  the  delivery  of  judgment 
only,  then,  as  my  learned  colleague  observes,  there  is  a  differ- 
ence between  the  case  of  the  death  of  a  respondent  or  defendant 
and  that  of  a  plaintiff  or  appellant. 

The  omission  to  bring  on  the  record  the  legal  representative 
of  a  deceased  respondent  or  defendant,  could  injure  no  one.  If 
brought  on,  they  could  not  bo  heard,  they  would  only  appear 
to  hear  judgment.  And  had  the  death  occurred  immediately 
after  delivery  of  judgment,  the  decree  could  have  been  exe- 
cuted against  them  without  further  proceedings.  On  the  other 
hand,  when  the  death  is  that  of  a  plaintiff  or  appellant,  the 
defendant  or  respondent  muHt  obviously  be  prejudiced  by  tho 
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diflregfard  of  procpdure,  he  is  deprived  of  his  chance  of  the  suit 
or  appeal  abating,  and  at  the  very  least  he  mnst^  he  pnt  to  the 
troable  and  exor-n-te  of  tinlinsr  oat  fhe  l-^^il  representatives 
and  brini^iiisf  fhem  on  the  record.  Tiins  in  the  present  case 
the  learned  coaMsel  for  the  defend  mt  s  lys  f.hat,  as  far  as  he 
can  as-ier^iin,  th^  df?ceised  plaintiff  his  left  no  lesfal  represent- 
ative in  India,  and  his  lij^al  rnpresentative  is  believed  to  be  a 
widow  residing  in  Rnwiand.  a  Idress  nnknown.  There  was  thns 
a  very  pfreat  probability  of  the  snit  beinef  allowed  to  abate,  and 
it  is  certain  that  very  ^reat  trouble  and  expense  would  be  caused 
to  defendant,  if  she  had  to  take  the  necessary  steps  for  dis- 
covering the  logil  representatives  of  the  deceased  plaintiff  and 
bring  them  on  the  record  for  purposes  of  appeal.  I  do  not  think 
the  note  by  the  Court  of  the  consent  of  defendant's  counsel  to 
delivery  of  judgment,  which  was  probably  given  without  a  full 
knowledge  of  the  diSi'^ulty  of  finding  the  legal  representative 
of  the  deceased  plaintiff,  deprives  the  defendant  of  her  right 
to  apply  to  this  Court  for  the  relief  to  which,  but  for  that 
consent,  she  would  otherwise  be  entitled. 

I  would  only  remark  in  conclusion  that  I  understand  the 
Bombay  ruling  referred  to  in  these  proceedings  as  in  no  way 
implying  that  the  nana  pro  tunc  principle  of  the  Rnglidh 
Courts  applies  to  the  Indian  Courts,  to  the  extent  of 
allowing  them  to  disregard  the  provisions  of  the  Procedure 
Code,  or  of  giving  to  their  decrees  a  date  other  than  what  the 
Code  distinctly  says  they  must  bear.  The  Knglii^h  practice  is, 
I  think,  referred  to  only  to  show  that  there  would  be  no  viola- 
tion of  fundamental  principles  in  tf^eating  a  death,  occurring  in 
the  interval  between  the  closing  of  the  hearing  and  the  delivery 
of  judgment,  as  if  it  had  occurred  after  judgment.  Having 
thus  decided  that  the  decree  is  not  ipso  ficto  a  nullity,  the 
Court  proceeded  to  consider  the  merits  of  the  particular  case, 
and  thid  id  the  coarse  I  have  followed  in  this  case. 

Aiplieation  allowed. 
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Pull  Bench. 

No.  21. 

Before  Sir  Charles  Roe,   Kt.,  Chief  Judge,  Mr.  Juatice 

Frizelle  and  Mr.  Jnxtice  Reid. 

NARAIN  DAS  AND  ANOTHER,--(Plaintiffs),— 

PETITIONERS. 

Versus 


BBTIglOX  SiDB. 


MANOHAR  LAL  AND  OTHERS —DErBNDANTs — 
RESPONDENTS. 

Case  No.  1052  of  1897. 

Civil  Procedure  Co^e,  1882,  SeHions  520,  621,  522,  523,525,  622 -Power 

of  Court  to  ivqnire  ^nto  objection  denying  validity  of  a  rfferevce  to  arbitra- 
tion— Rfviiion — Practice. 

Edd,  by  the  Full  Bench,  that  it  is  not  competent  to  a  Court,  upon  an 
application,  under  &^ectif'n  525  of  the  (.  ivil  Procedure  Code,  to  file  an  award 
to  inquire  into  and  decide  objections  other  than  those  specified  in  Section- 
520  and  521  of  the  Code. 

It  is  not  the  invariable,  though  it  is  the  usual,  practice  for  a  High 
Court  to  refuse  to  interfere,  under  Section  622  of  the  Code,  when  the  party 
professing  to  be  injured  has  another  remedy  open  to  him. 

No.  134,  Punjab  Record,  1888,  find  No.  49,  Punjab  Record,  1893,  over- 
raled. 

Petition  for  revision  of  the  order  of  Pandit  Hari  Kinhen  Kaul, 
District  Judge,  Lah'.re,  dated  2^)th  May  1897. 
K.  P.  Roy,  for  petitioner. 
Madan  Gopal,  Robinson  and  J  «ishi  Ram,  for  rpspondents. 

The  jndgraents  of  the  learned  Judges,  who  compri.sed  the 
Full  Bench,  were  as  follows  : — 

XQth  March  1898.  Roe,  C.  J. — Tn  this  case  an  application  was  made   to   the 

District  Judge  of  Lihore  to  file  an  award  under  Section  525, 
Civil  Proceiiure  Code,  the  causes  shown  against  filing  it  were 
objections  which  went  to  the  root  of  the  award,  by  denying 
the  validity  of  the  reference.  The  District  Judge  considered 
these  objections  as  not  falling  under  Sections  520,  521,  Civil 
Procedure  Code,  and  ho  therefore  declined  to  go  into  them 
on  the  merits,  and  he  rejected  the  application  under  Section 
525,  Civil  Procedure  Code,  directing  the  petitioners  to  seek  to 
enforce  their  award  by  a  regular  suit. 

The  Couft  hiis  been  aj^ked  to  revise  the  order  of  the  Dis- 
trict Judge,  under  Seetiun  622,  Civil  Procedure  Code,  on  the 
groo&d  that  the  District  J  udge  had  jurisdiction  to  consider  the 
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objections  and  dispose  of  them,  and  as  the  question,  whether  he 
had  or  had  not  this  jurisdiction,  is  one  on  which  the  decisions 
of  the  High  Courts  and  of  this  Court  are  conflicting,  and  is 
also  one  of  great  importance  and  frequent  recurrence,  the  case 
has  been  referred  to  a  Full  Bench. 

There  can  be  no  qaestion  that  if  the  District  Judge  had 
jurisdiction  to  consider  the  objections,  his  order  refusing  to  do 
so  and  dismissing  the  application  is  open  to  revision,  under 
Section  622,  Civil  Procedure  Code.  It  was  urged,  as  a  prelimi- 
nary objection,  that  as  the  petitioners  admittedly  had  another 
remedy  open  to  them,  viz.,  a  regular  suit,  the  Court  should  follow 
the  invariable  practice  of  all  the  High  Courts,  and,  as  a  matter 
of  discretion,  refuse  to  exercise  its  powers  nnder  Section  622. 

No  doubt  it  is  the  usual  and  proper  course  for  a  High 
Court  to  refuse  to  interfere,  under  Section  622,  Civil  Procedure 
Code,  when  the  party  professing  to  be  injured  has  another 
remedy.  But  it  cannot  be  said  to  be  invariably  the  practice, 
and  it  is  iu  fact  by  the  exercise  of  their  powers  under  Section 
622,  that  the  High  Courts  and  this  Court  have  delivered  their 
judgments  on  the  point  before  us.  Of  our  power  to  consider 
the  present  application  under  Section  622  there  can  be  no 
question,  and,  for  the  reasons  already  stated,  we  have  considered 
it  expedient  to  exercise  that  power. 

The  learned  counsel  for  the  petitioners  puts  the  case 
briefly  thus: — Although  Section  525,  Civil  Procedure  Codet 
niake(«  no  provision  for  the  hearing  of  any  objections  other 
than  such  as  are  contained  in  Sections  520,  521,  Civil  Procedure 
Code,  yet  it  is  necessarily  the  duty  of  a  Civil  Court  to  decide 
all  objections  that  are  raised  betore  it,  and  .unless  it  had 
power  to  deal  with  all  objections  to  applications  under 
Section  525,  Civil  Proceduie  Code,  it  would  be  in  the 
power  of  any  one  by  patting  forward  an  objection  not  falling 
under  Sections  520,  521,  Civil  Procedure  Code,  however  un- 
founded it  may  be,  to  render  that  section  practically  inopera- 
tive. This  was  the  view  taken  by  the  Allahabad  ruling  in  the 
Full  Bench  decision  reported  at  page  21,  /.  L.  JR.,  XVII  AH., 
and  followed  in  I.  L.  U.,  XX.  Mid.,  page  89.  It  is  also  urged  that 
the  opinion  of  the  learned  Chief  Justice  of  the  Allahabad  High 
Court,  expressed  in  the  judgment  above  mentioned,  that,  if  the 
geiieial  view  taken  in  that  judgment  is  not  accepted,  it  may 
still  be  held  that  an  objection  thatAbere  has  been  no  legal  re- 
feience  to  ai  bit  ration,  is  one  falling  under  Section  52€,  Civil 
Procedure  Code,  is  correct. 
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As  regards  the  opposite  view  taken  by  the  Calcutta  High 
Court  Fall  Benoh  7.  L.  li.,  XXI  O'dr.,  page  213,  and  by  the  Bom- 
bay High  Court  in  /.  L.  li.,  KK  Bim.,  page  596,  it  is  pointed  oat 
thatthe  question  really  referred  to  the  Fall  Bench  of  the  Calcutta 
Court  was  whether  objections,  which  did  fall  under  Sections 
520  or  521,  Civil  Procedare  Code,  could  be  gone  into,  aud 
that  this  was  the  point  decided.  The  further  opinion  that  objec- 
tions not  falling  under  Sections  520,  521  could  not  be  gone  into 
was  a  mere  obiter  dictum  of  three  Judges,  on  which  the 
other  two  Judges  forming  the  Pull  Benoh  expressed  no  opinion, 
in  fact  one  of  the  two  expressly  reserved  his  opinion. 

As  regards  the  Bombay  High  Court,  it  is  argued  that  the 
judgmeuts  show  that  the  Jadges  woald  have  followed  the 
Calcutta  ruling,  had  they  not  felt  bound  by  previous  decisions 
of  their  own  Court. 

The  two  published  rulings  of  this  Court  (Punjah  Rerord, 
Nos.  134-  of  1888  and  49  «>f  1893)  are  in  accordance  with  the 
view  taken  by  the  Allahabad  and  Madras  Courts,  and  it  is 
contended  that  the  unpublished  ruling  of  a  single  Judge,  Mr. 
H.  T.  Rivaz,  in  Chambers,  in  C.  M.  No.  255  of  1894,  which 
accepted  the  Calcntta  and  Bombay  rulings  as  settling  the 
law,  should  not  be  upheld. 

After  a  full  consideration  of  the  whole  subject,  I  think 
that  it  should  be  uphold.  I  am  quite  unable  to  accept  the 
view  taken  by  the  High  Court  of  Allahabad,  that  an  objection 
that  there  has  been  no  valid  refei-ence  or  no  valid  award  can 
be  brought  under  Section  520,  as  an  objection  that  the  arbi- 
trators have  decided  what  has  not  been  referred  to  them, 
because  nothing  was  in  fact  referred ;  and  there  were  no  arbi- 
trators. The  meaning  of  Section  520  appears  to  me  perfectly 
plain.  It  assnmes  that  there  has  been  a  valid  reference  and 
a  valid  award,  and  a  perusal  of  the  order  of  reference  and  of 
the  award  will  enable  the  Court  to  ascartain  at  once  whether 
tha  award  has  omitted  to  decide  anything  referred,  or  hai 
decided  more  than  wa«  referred.  If  it  ban  done  either  of 
thet»e  two  thingR,  then  the  error  is  rectified  by  returning  the 
award  for  completion  by  adding  a  further  decision  on  the 
points  left  undecided,  or  by  striking  out  the  decision  on  points 
not  referred  to  arbitration.  To  construe  Section  520  as  autho' 
rising  the  Court  to  enquire  into  <a!:d  decide  complicated  qnes- 
tiods  of  law  and  fact,  appenrs  to  me  op|)Osed  both  to  the  plain 
words  of  the  lection  itself,  and  to  the  whole  spirit  of  the  arbi- 
tratioD  proceedings.     That  spirit,  I  nnderstand,  to  be  this— 
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I  given  the  fact  that  there  has  been  a  reference  to  arbitration 
and  an  award,  that  award  shall  be  final,  unless  there  has  been 
misconduct  on  the  part  of  the  arbitrators.  Whether  the 
;award  falls  short  of,  or  exceeds,  the  reference,  can  be  seen  at 
pnce  by  the  Court  and  remedied  under  Section  520  ;  whether 
there  has  or  has  not  been  misconduct  on  the  part  of  the  arbitra- 
tors is  a  simple  question  of  fact,  which  tho  Court  should  be  able 
to  decide  without  difficulty.  Aocordiugly  tho  legislature  pro- 
vides that  when  the  Court  has  decided  that  there  has  been  no 
misconduct  it  shall  go  on  to  pass  judgment  in  accordance  with 
the  award,  and  this  judgment  shall  be  final. 

A  similar  train  of  reasoning  leads  mc  to  reject  the  view 
that  all  objections,  not  coming  under  Sections  520  and  521, 
raised  to  an  application  under  Section  525,  Civil  Procedure 
Code,  must  be  inquired  into  and  disposed  of  by  the  Court 
ex  necessitate  rei.  In  the  first  place  we  have  the  words  of  tho 
section  itself,  which  appear  to  me  clearly  to  limit  the  objec- 
tions that  can  be  put  forward  to  those  falling  under  Sections 
620,  621.  If  the  legislature  had  intended  that  any  objection  of 
any  kind  might  be  raised,  and,  if  raised,  must  be  inquired  into 
and  decided,  it  would  probably  have  made  some  provision  for 
this  iuquix-y  and  decision,  but  it  at  auy  rate  would  not  have 
worded  tho  section  as  it  stands. 

The  general  power  of  a  Civil  Court  to  decide  all  questions 
raised  before  it  appears  to  me  to  be  inapplicable  for  another 
reason.  The  object  of  Sections  623  to  626,  Civil  Procedure 
Code,  is  to  briug  the  parties  by  a  short  cut  and  a  cheap 
method  to  a  stage  of  a  case  which  is  ordinarily  reached  only 
after  the  institution  of  a  suit.  If  a  suit  were  instituted,  not  to 
enforce  an  award,  but  to  enforce  an  ordinary  claim,  and  the" 
parties  agree  to  arbitration,  they  must  all  join  in  a  written 
application  to  this  effect,  (Section  oOtJ,  Civil  Procedure  Code), 
itis'qnite  clear  that  if,  at  iiuy  stage  ot"  the  suit,  one  party 
alleged  and  another  denied  that  during  the  progress  of  tho 
suit  an  agreement  to  refer  had  been  made,  the  Court  would 
have  no  power  to  inquire  into  the  point  ;  and  if  it  found 
that  there  had  in  fact  been  an  agreement  make  an  order 
of  reference.  Section  526  provides  that  when  au  application 
under  Sections  523  or  525,  or  au  order  for  reference  to 
arbitration,  or  for  tho  filing  of  uu  award,  is  made,  the  same 
consciiuences  shall  follow  as  would  havo  followed  if  the 
order  had  been  made  at  any  stage  of  a  suit.  It  seems  to 
moimpossibletoholdthat  a  Court,  dealing  with  applicationa 
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under  Sections  523  and  525,  can  exercise  a  power  of  enquiry 
and  decision,  which  it  could  not  have  exercised  in  the  course 
of  a  suit.     The  judgment  of  the  Allahabad  High  Court  con- 
cludes with  the  remark  that,  if  the  Court  gave  judgment  in 
accordance  with  an  award,  after  deciding  disputed  questions 
of  law  or  fact  regarding  the  reference  or  the  making  of  the 
award,  an  appeal  would  lie  against  its  decree.     With  great 
deference  to  the  learned  Judges  who  took  this  view,  I  must 
confess  that  I  can  see  no  reason  whatever  for  it»    In  the   Full 
Bench  ruling  of  this  Court,  Punjab  Record,  No.   74  of  1894,  it 
was  held  that,  when  any  such  objections  are  raised  regarding 
arbitration  proceedings  in  the  course  of  an  ordinary  suit,  the 
judgment  is  none  the  less  a  judgment  following  an  award, 
and  is  not  open  to  appeal.     And,  as  already  noted,  by  Section 
526  a  judgment  following  an  award  filed  under  Section  525, 
or  obtained  by  a  reference    under   Section  523,  stands  on 
precisely  the  same  footing.    The  proceedings  of  the  Court 
may  disclose  such  a  material  irregularity  as  would  justify  re- 
vision under  Section  622,  Civil  Procedure  Code.     But  assum- 
ing that  there  has  been  no  material  irregularity,   that  the 
Court  has  understood  the  objections  raised,   taken   evidence} 
where  necessary,  and  decided  them,  I  fail  to  see  how  its   deci- 
sion, however  erroneous,  can  be  questioned   by  appeal.     The 
Code  provides  no  appeal  against  the  decision  as  an  interlocu- 
tory order,  and,  as  already  stated,  the  judgment  itself  following 
the  award  is  tiual. 

The  argument  that  it  is  open  to  any  party  by  raising  au 
objection  not  falling  under  Sections  520  and  521,  Civil  Pro- 
cedure Code,  and  however  unfounded  it  may  be,  to  render  the 
pr  ovisions  of  Sections  523 — 525  inoperative,  has  not,  I  think, 
much  force.  It  is  admitted  that  if  an  application  under 
Section  523  or  525  is  rejected,  the  person  making  it  has  still 
his  remedy  by  a  regalar  suit,  and  the  result  of  driving  him  to 
such  a  suit  by  frivolous  or  unfounded  objections  would  be  that 
the  objector  would  ultimately  have  to  pay  the  costs. 

If  such  a  suit  were  brought  the  final  judgment,  if  it 
followed  the  award,  would,  in  my  opinion,  still  bo  open  to  an 
appeal,  for  the  finality  given  to  judgments  following  awards 
applies  only  to  cases  where  the  awards  have  been  made  under 
tbc  special  provisions  of  the  Procedure  Code.  Both  the  person 
seeking  to  enforce,  and  the  person  objecting  to,  an  award 
would  thus  stand  on  an  equal  footing. 

But  if  the  other  view  be  held,  that  the  Court  to  which 
application  is  made  under  Sections  523  or  525  has  jorisdictioQ 
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I'^o  enquire  into  and  decide  objections  going  to  the  root  of 
^Jie  reference  or  award,  then  thete  would  be  a  most  glaring 
inequality  in  the  position  of  the  parties.  If  the  objections 
were  admitted,  the  petitioners,  under  Sections  523  or  525, 
proald  still  have  their  remedy  by  a  regular  .suit,  but  if  they 
were  decided  against  the  objectors,  the  latter  would  have  no 
remedy  at  all. 

For  the  above  i-easons  I  would  hold  that  the  District 
Judge  rightly  refused  to  deal  with  the  objections  taken  before 
him,  and  I  would  reject  the  present  application. 

Feizelle,  J. — I  agree  with  the  learned  Chief  Judge.     I  do 

aot  see   how   the   Court   could  adjudicate   on  any   objections 

xcept  those  mentioned  in  Section  526.     There   is   nothing   iu 

ections  525  or  526  that  allows  it  to  do  so,  and  T  think  it   was 

he  intention  of  the  law  that  it  could  not. 

Rkid,  J. — For  the  reasons  given  by  the  learned  Chief 
Fudge,  1  concur  in  holding  that  the  loAver  Court  did  not  fail 
|;o  exercise  jurisdiction  vested  in  it. 

The  applications  were  finally  disposed  of  by  the  following 
lorder  : — 

Roe,  0.  J. — Tu  accordance  with  the  above  judgment  the  ]Q^J^  ^arch  1898. 
|»pplication  in  both  the  cases  buforc  us  is  dismissed,  but  as 
[the  point  decided  against  the  petitioners  is  one  on  which  the 
'High  Courts  are  equally  divided,  and  the  published  judgments 
[of  this  Court  are  in  their  favour,  we  direct  that  the  parties 
[pay  their  own  costs  in  this  and  in  the  lower  Court. 

Application  dismissed. 

No.  22. 

Before  Sir  Charles  Roe,  Kt.,  Chief  Judge,  and  Mr.  Justice 

Frizelle. 

JOWALASINGH,— (Defendant),— APPELLANT, 

Versus  [  ArPELtATE  Side. 

KALASINGH,— (Plaintiff),— RESPONDENT. 
Case  No.  1349  of  1895, 

Occupancy  rights,  succession  to — Adopted  son — Puvjah  Tenancy  Act, 
1887,  Sections  5,  59 — Plea  raised  in  Appellate  Court  for  thefir»t  time. 

Held,  that  a  daughter's  sod,  who  has  been  adopted,  is  not  entitled,  by 
virtue  of  clause  (3)  of  Section  5  of  the  Punjab  Tenancy  Act,  to  succeed 
to  the  occupancy  rights  of  his  adoptive  father  who  was  a  tenant  under 
the  said  section,  and  that  tho  objection  to  such  succession  can  be  taken 
by  tho  male  collaterals  of  the  tenant  as  well  as  by  the  landlord. 
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Tlie  proviso  in  clause  (3)  of  Sectiou  5  of  the  Act  i-efers  only  to  the 
original  acquisition  of  the  right. 

An  Appellate  Court  is  entitled  to  take  notice  of  a  question  of  law 
which  clearly  arises  in  the  case,  even  though  the  question  may  have 
been  overlooked  both  by  the  parties  to  the  case  and  by  the  Courts  which 
have  dealt  with  it. 

Further   appeal  from    the   order  of  Colonel  C.  U.  T.  Marshall, 
Divisional  Judge,  Lahore  Division,  dated  23r(2  April  1895. 

Parkash  Chand,  for  appellant. 

The  judgtoent  of  the  Court  Avas  delivered  by 
17<A  Oscr.  1897.  Roe,  C.  J. — In  this  case  the   plaintiff   sued  for  possessiou 

of  the  laud  left  by  Gharibu,  an  occupancy  tenant,  under 
Section  5,  clause  not  given,  of  the  Punjab  Tenancy  Act,  on  the 
ground  that  plaintiff  was  the  daughter's  son  of  Gharibu  and 
had  been  adopted  by  him  in  early  years.  His  suit  was  against 
all  the  male  collaterals  of  Gharibu,  but  the  defence  was 
conducted  by  one  of  them,  Jowala  Singh  only,  who  appears  to 
be  the  person  in  actual  possession.  His  plea  was  a  denial 
that  plaintiff  was  in  fact  adopted,  and  an  allegation  that  even 
if  the  adoption  did  in  fact  take  place  it  was  invalid  by 
castoui. 

Both  the  lower  Courts  have  found  both  these  points 
against  defendant,  and  he  appeals  to  this  Court  urging  both  his 
former  pleas  and  the  further  objections  which  he  also 
took  in  the  Divisional  Court,  that  plaintiff  cannot  succeed  under 
Section  59  of  the  Tenancy  Act. 

We  should  not  be  prepared  to  come  to  a  finding  on  the 
question  of  custom  without  a  further  enquiry,  but  it  is 
unnecessary  to  consider  the  point  until  the  jjlea  put  forward 
on  the  basis  of  the  Tenancy  Act  is  decided. 

We  do  not  think  that  we  can  refuse  to  consider  the  plea 
simply  because  it  was  not  \)\xi  forward  by  defendant  in  the 
tirst  Court,  ll  is  not  a  plea  involving  any  fact  within  the 
knowledge  of  defendant,  which  he  could  be  expected  to  put 
forward  without  legal  assistance,  and  when  he  obtained  that 
assistance  he  did  put  it,  forward.  It  is  also  to  be  noted  that 
when  he  pleaded  to  the  suit  the  Full  Bench  ruling  of  this 
Court  published  o.'i  Punjab  Record,  No.  43  of  1895,  had  not  been 
delivered,  and  in  any  case  we  are  not  prepared  to  say  that  an 
Appellate  Court  should  not  take  notice  of  a  question  of  law 
which  clearly  arises  in  the  case  even  though  the  question 
may  have  been  overlooked  both  by  the  parties  to  the  case  and 
by  the  Courts  which  have  dealt  with  it. 
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This  being  the  case  we  are  clearly  of  opinion  that  the 
Full  Bench  Ruling  referred  to  is  fatal  to  plaintiff's  claim. 
The  only  point  left  open  to  further  consideration  in  that  case 
is  whether,  if  a  formal  adoption  under  Hindu  Law  is  proved 
as  a  fact,  the  adopted  son  might  not  be  regarded  as  a  real  son. 
Sneh  a  point  cannot  arise  in  the  present  case  for  the  plaintiff, 
a  daughter's  son  could  not  be  adopted  under  Hindu  Law. 

The  fact  that  Gharibu  was  a  tenant  under  Section  5  of  the. 
Tenancy  Act  does  not  alter  the  case.  The  particular  clan.se 
of  that  section  under  which  he  obtaiueJ  his  right  is  not  stated, 
but  even  supposing  him  to  have  been  a  tenant  under  clauses 
(1),  (2),  the  proviso  in  clause  (3)  that  the  words  in  the  former 
clause  denoting  natural  relationship  include  relationship  by 
customary  adoption  clearly  refer  only  to  the  original  acquisi- 
tion of  the  right.  The  provision  is  that  a  tenant,  to  acquire 
I'ights  under  Section  5  (1),  (2),  must  at  the  time  of  the 
commencement  of  this  Act  for  more  than  two  generations  in  the 
male  line  of  descent  have  fulfilled  certain  conditions,  and 
no  right  of  occupancy  under  that  section  can  be  acquired  by  a 
fulfilment  of  its  conditions  subsequently  to  the  passing  of  the 
Act.  It  is  impossible  to  hold  that  any  right  of  succession  to 
a  tenant  under  Section  .'i  (1),  (2)  is  given  by  clause  (.S)  of 
the  section.  Nor  can  it  bo  contended  that  the  objection  now 
under  consideration  can  bo  entertained  only  when  put  for- 
ward by  a  landlord.  A  male  lineal  descendant  in  the  male 
line  succeeds  under  Section  59  in  preference  to  the  landlord, 
and  if  the  latter  can  exclude  an  adopted  son.  a  fortiori  the  for- 
mer can  do  so. 

We  mnsf,  therefore,  accept  this  appeal,  and  reversing  the 
decisions  of  the  lower  Courts,  direct  that  plaintiff's  claim  be 
dismissed.  But  under  the  circumstances  of  the  case  we 
direct  that  the  parties  pay  their  own  costs  throughout. 

Ajpeal  allowed. 
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No.  23. 

Before  Mr.  Justice  Chatter ji. 
KAHANCHAND— (Defendant),— PETITIONER, 

Bkvisiox  Side.   {  Versus 

MUSSAMMAT  INDAR  KAUR,— (Plaintiff),— 
RESPONDENT. 

Case  No.  324  of  1897. 

Small  Cauee  Court  Act,  1887,  Section  26— Second  application  for 
revision  after  rejection  of  firBt  application — Civil  Procedure  Code,  1882' 
Sections  622,  623  (b). 

Ucld,  that  there  is  nothing  in  the  Civil  ProcodurG  Code  or  in  the  Small 
Cause  Courts  Act,  1887,  to  prevent  the  Court  entertaining  a  fresh  petition 
nnder  Section  25  of  the  latter  Act  after  dismissal  of  a  previous  petition 
under  the  same  section. 

Held,  further,  that  even  if  the  former  order  on  the  previous  petition 
could  be  held  to  be  a  bar  to  the  Court  entertaining  the  subsequent 
petition,  the  latter  could,  and  ought  to,  be  treated  as  one  for  review  of 
judgment,  falling  under  clause  {h)  of  Section  623  of  the  Civil  Procedure 
Code,  which  is  wide  enough  to  include  iinappealable  orders  of  the  Court 
hearing  the  application,  whatever  may  be  the  status  of  the  Court. 

The  Court  has  inherent  power  to  remedy  injustice  by  a  reconsidera- 
tion of  an  order  passed  by  it.  unless  precluded  by  a  rule  of  procedure  or 
practice. 

Petition  for  revision  of  the  order  of  Khan  Bahadur  Sheikh  Khuda 
Bakhsh,  Judge,  fimall  Cause  Court,  Lahore,  dated  2.'^rd 
December  1896. 

W.  H.  Ratfcigan,  Q.  C,  and  Herbert,  for  petitionpr. 

K.  P.  Roy  and  Fazl  Din,  for  respondent. 

The  judgment  of  the  learned  Jadge  was  as  follows  : — 

28^/i  Jorjy.  1898.  Chatterji,  J. — As  regards  the  objection  that   this   appli- 

cation  does  not  lie  as  a  second  application  for  I'cvisioii  of 
the  decree  of  the  Small  Canse  Court,  I  am  of  opinion  that 
it  does  lio.  The  previous  order  was  given  after  issuing 
notice,  but  it  threw  out  the  former  application  and  de- 
clined to  exercise  the  Court's  revisional  jurisdiction.  There 
is  nothing  in  the  Code  or  in  the  Provincial  Small  Canse 
Courts  Act  to  prevent  my  entertaining  a  fresh  petition,  and 
the  practice  of  the  Court,  so  far  .is  I  have  been  able  to 
ascertain  it,  is  in  favour  of  this  view.  So  far  back  as  1885  it 
was  sanctioned  by  a  Committee  of  three  Judges  in  respect  of 
applications  under  Section  622,  Civil  Procedure  Code,  and  the 
game  principles  apply  to  those    uader    Section    25    of  th 
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Provincial  Small  Cause  Courts  Act.  I  have  myself  enter- 
tained second  applications  of  this  nature  occasionally,  and  I 
am  informed  by  Mr.  Justice  iStogdon  that  he  recollects  an 
instance  of  this  kind  before  himself. 

lam  also  di.'^posed  to  think  that  if  the  former  order  can 
be  held  to  be  a  bar  to  my  coming  to  a  different  decision,  the 
present  application  can  and  ought  to  be  treated  as  one  for 
review  of  judgment,  falling  under  the  purview  of  clause  (/>) 
of  Section  623,  Civil  Procednro  Code,  which  is  wide  enough  to 
include  unappealable  orders  of  the  Court  hearing  the  applica- 
tion, whatever  may  be  the  status  of  the  Court. 

Further  I  have  inherent  power  to  remedy  injustice  by  a 
reconsideration  of  my  order,  unless  precluded  by  a  rule  of 
procednre  or  practice. 

The  preliminary  objection  is  therefore  over-ruled. 

r  have  gone  through  the  record  again,  and  considered  the 
I  arguments  of  counsel.  I  admitted  this  application  in  the  hope 
that  an  amicable  settlement  might  be  arrived  at  between 
the  parties,  as  the  case  is  one  between  mother  and  son.  This 
hope  has  not  been  fulfilled,  and  both  parties  are  said  to  bo 
equally  to  blame. 

Under  the  circumstances  I  must  again  dispose  of  the 
application  in  the  exercise  of  my  powers  under  Section  25  of 
the  Provincial  Small  Cause  Courts  Act.  The  petitioner's 
contention  is  based  on  certain  legal  errors  committed  by  the 
Judge  below.  He  first  held  the  entiy  in  the  plaintiff's  book  to 
be  a  promissory  note,  and  inadmissible  for  want  of  sufficient 
stamp,  and  returned  the  plaint  for  amendment.  A  substan- 
tially identical  plaint  was  subsequently  filed,  and  an  objection 
to  this  effect  by  the  defendant  was  over-ruled  by  the  Judo-e. 
He  then  decreed  the  claim,  believing  the  oral  evidence  as  to  the 
original  advance  of  Rs.  1,300  by  plaintiff  to  defendant,  the 
payment  of  Rs.  200  by  the  latter,  and  his  agreement  to 
liquidate  the  balance  in  daily  payments  of  annas  8.  The  oral 
evidence  on  the  last  point  clearly  refers  to  the  transaction  that 
was  entered  in  the  book,  which  has  been  held  to  be  inadmissi- 
ble in  evidence.  In  effect  therefore  the  Judge  has  either 
gone  back  from  his  opinion  that  the  book  entry  was  not 
receivable  in  evidence  as  a  promissory  note,  or  admitted  oral 
evidence  of  a  trausaction  which  has  been  reduced  to  writing 
in  contravention  of  the  provisions  of  Section  91  of  the  Evidence 
Act.  This  is  the  substance  of  the  argument  of  petitioner's 
counsel,  and  it  is   further  contended  that  the  defendant   is 
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seriously  prejudiced  by  a  finding  of  the  Judge  in  respect  of  a 
matter  which  he  had  no  jurisdiction  to  decide,  ru.,  that 
Rs.  1,100  are  due  to  the  plaintiff,  and  that  the  plaintiff  would 
go  on  filing  fresh  suits  in  this  manner,  and  the  present 
decision  would  make  his  defence  res  judicata  in  future. 

The  legal  errors  of  the  Judge  were  known  to  me  when  I 
passed  the  pi-evious  orders,  and  they  are  hinted  at  in  the 
judgment.  I  nevertheless  exercised  my  discretion,  and  declined 
to  interfere,  because  I  believed  Avith  the  Judge  that  the 
plaintiff  had  a  just  claim,  and  had  advanced  a  large  sum  of 
money,  tis.  I,o00,  to  the  defendant,  and  had  been  repaid  only  a 
small  fraction.  A.fter  giving  every  weight  to  the  arguments 
of  the  learned  counsel  for  the  defendant  I  am  unable  to  see 
that  my  discretion  was  wrongly  or  improperly  exercised. 
The  use  of  my  powers  under  Section  25  should  be  subservient 
to  the  ends  of  justice  and  not  to  defeat  them,  and  it  is  for 
this  reason  that  their  exercise  is  not  compulsory,  but  subject 
to  my  discretion.  Now,  I  fully  concur  with  the  view  of  the 
Judge  on  the  merits  of  the  case.  The  plaintiff's  father  and 
other  reliable  witnesses  depose  to  the  original  loan,  which  is 
supported  by  the  plaintiff's  possession  of  the  hnndi,  which  her 
money  is  said  to  have  enabled  defendant  to  pay  up.  The  second 
agreement  is  well  established  in  fact,  whatever  may  be  the 
technical  objections  to  its  being  admitted  in  evidence.  I  am 
unable  thus  to  come  to  a  different  conclusion  on  the  merits  of 
the  plaintiffs'  claim,  and  I  should  be  sorry  to  defeat  it  on  a 
comparatively  unimportant  point  of  adjective  law,  unless  1 
am  compelled  to  do  so. 

I  am  not  at  all  clear  that  the  finding  as  to  Rs.  1,100  being 
still  due  to  plaintiff  Avould  be  res  judicata,  or  that  defendant 
has  no  remedy  to  set  aside  that  finding.  But  even  if  such  bo 
the  case,  that  is  not,  in  my  opinion,  a  good  ground  for  helping 
him  by  the  nse  of  my  revisional  jurisdiction  to  avoid  the 
payment  of  what  I  believe  with  the  Judge  to  be  a  just  debt, 
and  for  relegating  the  plaintiff  to  farther  litigation. 

T  therefore  adhere  to  my  former  order  and  reject  the 
application.  As  thero  was  something  to  bo  said  for  the 
defendant  on  the  strictly  legal  aspects  of  the  case,  I  direct  the 
parties  to  pay  their  own  costs  of  the  present  proceeding. 

Application  rejerffd 
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No.  24. 

Before  Mr.  Justice  Chatterji  and  Mr.  Justice  Clarh. 
SHAD  ALI  KHAN —(Plaintiff),— APPELLANT, 

Yersus  ^  ApfELtATi   Sidi. 

ABDUL  GHAFUR  KHAN  AND  OTHERS,— 
(Defendants),- RESPONDENTS. 

Case  No.  269  of  1896. 
Custom — Alienation— Dlsfincf ion  between  gifts  inter  vivos  and  iDtiZs  — 
Orms  probaiidi — Pathans  of  Peshawar  District. 

Although  a  proprietor  has,  by  custom,  a  plenary  power  of  alienation 

inter  vivos,  ifc  does  not  follow  that  he  has,  by  custom,  a  power  of  alienatiou 

tby  will,  and  the  onus  of  proving  that  ho  has  tlie  latter   power  rests    upon 

the  party  taking  his  stand  on  the  will,   especially   when  an    alienation   by 

dll  is  void  under  the  personal  law  of  tho  proprietor. 

The   distinction   between   gifts   inter  vivos   and    wills   discussed   by 
Jhattcrji,  J. 

Fir^t  appeal  from  the  order  of  W.  B.  VeCourctj,  Esquire,  District 
Judge,  Peshawar,  dated  2nd  December  1895. 

Lai  Chaud,  for  appellant. 

Madaa  Gopal  and  Umar  Bakbsb,  for  respondents. 
The  case  was  remanded  for  farther  inquiry  upon  tho  point 
'of  custom  by  the  following  order  of  the  Court : — 

Chatterji,  J. — Muhammad  Ibrahim  Khan,  Khaa  of  Zaida,  loth  Feby.  J898. 
■  died  ill  1886,  leaving  three  sous,  Abdul  Ghaf  ur  Khan  and 
Najaf  Khan,  defendants,  by  one  wife,  and  the  plaintiff,  Shad 
Ali  Khan,  by  another.  The  plaintiff's  mother  died  while  he 
was  a  babe  in  arms,  and  he  was  brought  up  by  his  mother's 
relations.  The  plaintiff  has  lately  attained  majority,  and  sues 
for  a  half  share  of  tho  property  left  by  his  father  under  the 
rule  of  chundaicand. 

The  defendants  plead  that  (1)  the  deceased  made  a  will, 
which  was  left  in  the  custody  of  the  Revei-end  Mr.  Hughes,  by 
which  plaintiff'  was  left  139  hanals  8  viarlas  7  sarsais  of  land 
and  a  Persian- wheel  and  two  houses,  and  cannot  claim  anything 
more;  (2)  defendant  No,  1,  as  Khan,  is  entitled  to  all  the  pro- 
perty, a  list  of  which  is  attached  to  the  written  statement  per- 
taining to  the  Khanship  ;  (3)  defendant  No.  1,  by  tribal  custom, 
is  entitled  to  a  double  share  of  the  paternal  property  as  the 
eldest  son ;  (4)  the  plaintiff"  as  the  son  of  a  Hindki  woman  is  en- 
titled only  to  a  half  share  of  what  a  son  by  an  Afghan  wife,  like 
defendant  No.  2  would  get,  which  would  amount  to  105  kanals 
0  vuirlas  and   two  houses,  but  lias  got  more   under  the  will, 
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(5)  the  plaintiff  has  no  claim  to  the  muafi,  and  (6)  the  200  kanal$ 
at  Garh  Muuara  are  the  self-acquired  property  of  defendant 
No.  1.  The  will  set  up  by  defendants  consists  of  two  parts,  vis., 
tbe  original  will,  which  is  dated  17th  April  1874,  and  a  codicil 
executed  on  12th  January  1880. 

The  plaintiff  denies  that  he  is  the  son  of  a  Hindki  woman 
and  traverses  the  other  allegation.  He  also  restricts  his  claim 
to  property  left  by  the  father  and  does  not  ask  for  a  share  in 
the  mtiaji  grant  by  Government. 

Only  two  issues  have  been  drawn  and  inquired  into,  viz., 
"  (1)  whether  the  will  propounded  was  executed  or  not  by 
*•  Muhammad  Ibrahim  Khan  ?  If  so,  (2)  whether  he  was  or 
"  was  not  competent  with  reference  to  custom  to  execute  it." 
Pleaders  for  the  parties  appear  to  have  told  the  District  Judge 
that  inquiry  on  these  points  should  be  made  in  the  first 
instance. 

The  District  Judge  has  found  against  the  plaintiff  on  both 
issues,  and  dismissed  his  claim,  except  for  tbe  land  bequeathed 
to  him  by  the  will.  This  land  is  difficult  to  find  out,  and  two 
commissions  for  this  purpose  were  unsuccessful.  The  District 
Judge  has  finally  left  the  matter  to  be  ascertained  in  execution 
of  decree. 

The  plaintiff  appeals  challenging  the  finding  oi  the  lower 
Court  on  both  issues. 

As  regards  the  execution  of  the  will,  we  see  no  reason 
after  going  through  the  evidence,  for  differing  from  the 
opinion  of  the  District  Judge.  The  witnesses  produced  by 
defendants  on  this  point  are  men  of  respectability,  and  three 
of  them  appear  to  be  Christians,  whose  testimony,  in  a  dispute 
of  this  character,  may  be  fairly  assumed  to  be  impartial.  The 
original  will  is  signed  by  tho  deceased,  but  the  body  of  it 
written  by  someone  else,  but  the  entire  codicil  is  in  the 
deceased's  handwriting.  We  have  seen  the  documents  in 
original,  and  can  find  no  grounds  for  suspecting  their  genuine- 
ness. Muhammad  Shuaib  and  Unwan-nd-din  deposo  to  re- 
cognizing the  handwriting  of  Muhammad  Ibrahim  Khan  in 
the  codicil,  and  bis  signature  under  the  will.  Yusaf  AH,  au 
attesting  witness  to  the  former,  deposes  to  its  having  been 
■written  in  his  presence.  The  codicil  is  also  attested  by  the 
Reverend  Mr.  W.  J ukes,  and  Yusaf  Ali  further  speaks  to  his 
having  signed  before  him.  Imam  Shah  and  Aziz-ud-din 
recognize  the  signature  of  Mr.  Jukes,  and  also  an  endorsement 
by  the  Reverend  Mr.  Thwaites  in  English,  to  the  effect  that  the 
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will  had  been  left  at  the  Mission,  and  was  given  to  the  agent 
of  defendant  No.  1  by  his  instructions.  The  will  and  codicil  are 
written  on  two  sides  of  a  stamp  paper  of  the  value  of  Re.  1, 
and  they  remained  in  the  custody  of  the  Peshawar  mission- 
aries since  the  execution  of  the  first  by  the  deceased  until  15th 
June  1894.  They  were  produced  in  the  mutation  proceedings 
on  his  death,  and  are  referred  to  in  them.  There  is  absolutely 
no  reason  to  doubt  that  both  the  documents  were  duly  exe- 
cuted by  Muhammad  Ibrahim  Khaji,  and  we  accordingly 
•concnr  with  the  District  Judge,  and  decide  the  first  ground  of 
appeal  against  the  appellant. 

The  second  issue  is,  as  the  District  Judge  rightly  says,  the 
most  important  issue  in  the  present  inquiry.  We  also  concur 
iwith  him  that  the  will  is  not  bad  on  the  ground  of  undue 
influence.  No  such  plea  was  specifically  raised,  as  it  should 
ave  been,  and  the  plaintiff  is  by  the  very  nature  of  his 
tatement  as  regards  the  will,  viz.,  that  he  was  ignorant  of  its 
execution,  precluded  from  putting  forward  such  a  contention. 
There  is  no  evidence,  and  there  are  no  circumstances,  giving 
the  least  support  to  anything  that  the  mind  of  the  testator 
was  improperly  influenced  to  make  the  present  disposition  of 
his  property. 

It  remains  to  be  seen  whether  the  will  is  valid  by  custom. 
•It  is  admitted  that  the  will  is  bad  under  Muhammadan  Law. 
The  District  Judge  did  not  lay  down  on  whom  the  burden  of 
proof  lay  as  regards  the  second  issue,  though  he  stated  in  his 
order  of  13th  June  1895  that  it  would  be  fixed  at  the  next 
hearing  when  the  parties  filed  their  documentary  evidence. 
|But  the  defendants  were  made  to  produce  their  evidence  first, 
though  the  District  Judge  in  his  judgment  considered  it 
unnecessary  to  decide  on  whom  the  onns  lay,  as  he  was  satis- 
fied that  the  owner  had,  according  to  the  settlement  record, 
plenary  power  of  alienation,  generally  speaking,  and  that  such 
power  had  been  exercised  by  will  over  and  over  again. 

We  are  of  opinion,  however,  that  the  question  of  onus 
cannot  be  altogether  ignored,  and  that  it  rests  on  the  party 
taking  his  stand  on  the  will.  The  District  Judge  is  wrong  in 
.saying  that  customary  law  makes  no  distinction  between  the 
power  of  making  alienations  inter  vivos,  and  of  making  those 
which  are  to  take  effect  after  death.  The  distinction  has  been 
repeatedly  pointed  out  in  several  recent  decisions  of  this  Court 
There  is[no  good  ground  for  the  District  Judge's  opinion  that 
the  remarlvin  No.  90,   Punjab  2?f cord,  1891,  relating  to  the 
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distinction  between  wills  and  gifts  in  Cnstomary  law  is  extra 
judicial.  It  is  a  doduQtion  made  from  certain  authorities 
previously  quoted  in  the  judgment,  and  is  part  of  the  reason- 
ing on  which  the  final  decision  in  the  case  is  founded.  In 
No.  88,  Punjab  Record,  1895,  the  difference  between  the  power 
of  gift  inter  vivos  and  that  by  will  is  explained.  See  also 
No.  83,  Punjab  Record,  1895.  The  whole  subject  is  fully 
discussed,  and  the  principles  of  distinction  ably  summarised 
in  Roe  and  Rattigan'e  Tribal  Law,  pages  25,  81  and  124, 
125.  In  page  81  the  learned  authors,  speaking  of  wills  among 
agricultural  communities,  say:  "Not  one  man  in  a  hundred, 
"  or  even  in  a  thousand,  is  capable  of  drawing  np,  or  even  of 
"  dictating  a  proper  will,  and  to  admit  oral  wills  would  be  an 
''  absurdity.  Nor  can  it  be  said  that  the  power  of  disposing 
"  of  property  by  will  should  be  regarded  as  the  same  as  that 
"  of  gifts  inter  vivos.  By  a  gift  a  man  injures  himself  as  well 
"as  his  heirs,  by  a  will  he  injures  his  heirs  only.  Tribal 
"  custom  universally  insists  on  a  gift  being  accompanied  by 
"  possession,  just  as  it  insists  on  the  public  notification  of  an 
"  heir  by  adoption.  "  Another  ground  for  making  the  distinc- 
tion between  the  two  kinds  of  alienation  in  such  communities 
is  this,  "When  a  man  gifts  property  in  his  lifetime,  he  is  able 
to  perfect  it  by  possession,  which  is  an  important  element  in 
the  acquisition  of  title,  particularly  in  an  archaic  state  of 
society.  But  when  the  donor  is  dead,  and  is  unable  personally 
to  give  effect  to  his  act,  how  is  the  donee  to  obtain  possession 
of  the  thing  gifted  ? 

Eis  title  does  not  accrue  until  after  the  donor's  death,  by 
which  all  the  latter's  rights  in  his  property  pass  to  his  heirs. 
The  donee  thus  can  get  nothing  nnless  there  is  some  special 
agency  to  give  effect  to  the  donor's  last  wishes.  Again  a  gift 
without  possession  avails  nothing  against  the  donor  or  his 
heirs,  but  this  rule  must  bo  abrogated  before  a  gift  to  take 
effect  after  death  can  be  enforced.  These  are  essential  differ- 
ences in  the  nature  of  the  two  kinds  of  gift,  and  it  is  wrong  to 
assume  that  in  Customary  Law  the  concession  of  the  power  of 
making  gifts  inter  vivos  necessarily  implies  concession  of  the 
power  of  making  gifts  by  will. 

Among  Afghans  of  the  Peshawar  District,  land  is  obviously 
held  on  tribal  principles,  but  owing  to  a  variety  of  causes 
the  power  of  alienation  inter  vivos  is  more  plenary  than  among 
agricultural  tribes  in  other  parts  of  the  Punjab,  particularly 
its    central  and  eastern    districts.     The    Uiwaj'-i-am  lays  it 
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lown,  and  the  report  of  the  Regular  Settlement,  paragraph  604, 
idmits  that  the  entry  accords  with  actual  practice.     This   was 
Use  further  recognized  in  No.  23,  Punjab  Beeord,  1893,  though 
le  dictum  is  not  absolutely  binding,  as  the  case  was  one  from 
[azara  District.     The  Biwaj-i-am,  however,  makes  a   writing- 
id  possession  essential  conditions  of  validity,  and  this   neces- 
irily  excludes  wills  which  are  not  mentioned.     There  are  also 
it  least  two  published  cases  in  which  wills  have   been  upheld 
among  Pathaus  of  the  Peshawar  District,  uiz.,.94,  Punjab  Record, 
1884,  and  44,  Pun/ab  Record,  1897.  But  they  related  to  Khalils  of 
the  Peshawar  tahsil,  and  the  wills  were  of  a  different  character. 
W^hey  were  gifts  by  childless  proprietors  in   favour   of   persons 
slated  through  females  in  the  presence   of  somewhat  distant 
[ftgnates.  They  were  upheld,  as  the  custom  was  found  established 
by   instances,   and    in  the  first     case     the    Court    expressly 
j^uarded  itself  against  its  being  treated  as  an  authority   on  the 
luestion  of  the  power  of   a   testator  in  the  presence   of   sons, 
in  the  second  case  some  instances  of  wills  were   quoted   partly 
[bnalogous  to  the  present  one,  and  the   defendant   is  entitled  to 
16  benefit  of  both  precedents  so  far  as  they  bear  on   the  prob- 
ability of  Muhammad  Ibrahim  Khan,  a  Yusafzai  Pathan,  in 
the  ilaka  of  Uthman,    where   the  parties  reside,   having   the 
J6wer  of  testation  he   has   exercised.     But   taking  the   entry 
In  the  Biwaj-i-avi  and  the  general   principles  above  adverted 
which  should  govern  such  an   inquiry,  we  think   the   onus 
ies  on  the  defendants,  who  take  their  stand  on  the  will,  to 
jrove  that  it  is  valid. 

We  do  not  wish,  however,  to  lay  any  undue  stress  on  this 
)oint,  but  merely  to  define  the  lines  on  which  the  inquiry 
|honld  proceed.  The  main  object  is  to  enable  the  parties  to 
inderstand  their  position,  so  that  they  may  be  able  to  pro- 
'duco  all  their  evidence,  and  a  decision  proceeding  simply 
upon  such  a  point  is  justifiable  only  when  it  is  not  possible 
to  pronounce  a  positive  opinion  on  the  evidence. 

Now,  proceeding  on  these  principles,  we  have  great 
difficulty  in  deciding  the  case  on  the  present  record,  unless 
we  adopt  the  unsatisfactory  expedient  of  disposing  of  it  on 
the  question  of  onus.  We  say  unsatisfactory  as  the  point  in- 
volved in  this  issue  is  one  of  great  importance,  and  the  case 
itself  is  of  large  value.  The  oral]  evidence  is  of  little  weight 
in  a  matter  of  this  kind,  and  as  the  witnesses  belong  to  the 
Peshawar  District  and  are  Pathans,  a  large  element  of  party 
spirit  underlies  the  evidence   they  give,   for  which   allowance 
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has  to  be  made.  The  precedents  quoted  need  not  be  noticed 
iu:  detail  at  px'esent,  as  we  mean  to  order  farther  inquiry- 
Every  instance  that  rests  on  purely  oral  testimony  ODght  to 
be  carefully  sifted,  and  wherever  possible  the  Court  ought  to 
come  to  a  finding,  (I)  whether  it  has  any  bearing  on  the 
question  involved  in  the  second  issue,  and  (2)  how  far  it  is 
proved.  Before  us  counsel  on  both  sides  referred  to  a  large 
number  of  instances  called  from  the  oral  evidence,  but  they 
have  not  been  discussed  by  the  District  Judge,  and  we  are 
therefore  left  without  his  assistance  in  coming  to  a  decision  as 
to  their  value.  The  instances  resting  on  documentary  evidence, 
viz.,  records  of  Civil  and  Revenue  cases,  are  too  few  to  enable 
us  to  pronounce  a  decided  opinion  affirming  or  negativing  the 
father's  right,  by  custom,  among  this  class  of  Pathans  in  that 
part  of  Peshawar,  to  make  a  distribution  of  property  by  will 
at  his  pleasure  among  his  sons.  We  refrain  from  considering 
them  in  detail  at  present,  but  we  may  point  out  that,  so  far  as 
the  records  before  us  show,  the  District  Judge  appears  to  be 
incorrect  in  saying  that  the  mutation  of  Ajab  Khan's  property 
was  made  according  to  his  will.  The  Assistant  Commissioner. 
no  doubt,  on  22nd  January  1885,  gave  such  an  order,  but  it 
was  set  aside  by  the  Deputy  Commissioner  on  20th  March 
1885,  and  mutation  was  directed  to  be  made  jointly  in  the 
names  of  all  the  sons  iu  equal  shares  till  their  dispute  was 
settled  by  the  Civil  Court.  On  28th  April  1885  the  Commis- 
sioner upheld  this  order. 

Some  of  the  witnesses  attempt  to  make  a  distinction  be- 
tween the  custom  of  Khans  and  of  ordinary  Pathans-.  This 
should  bo  borne  in  mind  in  making  the  inquiry. 

Defendants '  counsel  asserted  before  us  that  most  of  the  pro- 
perty claimed  appertains  to  the  Khanship,  that  defendant  No.  1 
is  exclusively  entitled  to  the  same,  and  that  the  will,  so  far  from 
injuring  the  plaintiff,  gives  him  more  than  he  would  be  other- 
Avise  entitled  to.  It  is  important  to  decide  this  question  also 
at  this  stage,  and  in  fact  all  the  other  issues  raised  by  the 
pleadings  now  that  the  case  has  to  go  back,  so  that  it  may  bo 
ready  for  final  decision  when  the  return  comes. 

We  remand  the  case  to  the  lower  Court  to  make  a  full 
and  exhaustive  inquiry  as  regards  the  second  issue.  The 
parties  should  be  allowed  every  opportunity  to  produce  air  the 
evidence  they  considei-  necessary,  and  we  suggest  to  the 
Court  to  send  for  of  its  own  motion  and  examine  persons  of 
respectability    and   known     probity   and  impartiality,   whoso 
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opinions  on  the  point  of  custom  would  be  relevant  under 
Sections  48  and  49  of  the  Evidence  Act,  and  valuable  as  guides 
for  decision.  The  other  issues  arising  in  the  case  should  also 
be  framed,  inquired  into  and  found  upon. 

The  return  of  the  lower  Court  will  be  submitted-  with  all 
reasonable  despatch. 


No.  25. 

Before  Mr.  Justice  Chatterji  and  Mr,  Justice  Clark. 

NIZAM  DIN  AND  OTHERS,— (Plaintiffs),— 
APPELLANTS, 

*^^^sus  r Appellate  Siob. 

JAGAT  SINGH,  Mikok,  through   KESAR  SINGH  AND 

IANOTHER,— (Defendants),— RESPONDENTS.  , 

f  Case  No.  716  of  1895. 

Cusiom — Adoption  of  daughter's  son — Ghumman  Jats  of  Sialkot 
District — Perversion  of  next  collaterals  to  Muhatnmadanism. 
According  to  the  Riwaj-i-am  of  the  Sialkofc  District,  it  is  competent 
to  a  Ghumman  Jat  to  adopt  his  daughter's  son,  but  a  nephew  has  a  prior 
right  to  be  adopted.  Where,  however,  the  nephews  had  perverted  to 
Mnharamadanism,  held,  that  it  lay  upon  thera  to  prove  that  they  were 
entitled  to  be  adopted  in  preference  to  a  daughter's  son  and  that  their 
existence  rendered  the  adoption  of  such  daughter's  son  invalid,  and  that 
they  had  failed  to  prove  this. 

Found,  under  the  circumstances  of  the  case,  that  the  factum  of  adop- 
tion had  been  sufficiently  proved. 

Further  appeal  from  the  order  of  A.  Christie,  Esquire,  Divisional 
Judge,  Sialkot  Division,  dated  Wth  April  1895. 
Ganpat  Rai,  for  appellants. 
Morton,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by 

Clark,  J.—  17^^  p^,      ^g^g^ 
MEHTAB  SINGH. 
\ 

i  "~i 

Musbt.  Chandan — Gulab  Singh.  Rukn  Din. 

defendant  No.  1.  | 

^^ ' 


Daughter.  Fatteh  Din,  Ac, 

I  plaintiff^'. 

Jagat  Singh, 
defendant  No.  2. 

On  5th  September  1887  Gulab  Singh  executed  and  regis* 

tercd  a  deed  of  adoption  in  favour  of  Jagat  Singh.     Plaintiffs 

auo  to  have  the  deed  cancelled. 
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The  Orst  question  is  the  factum  of  adoption.  Gulab  Singh 
never  cancelled  the  deed  of  5th  September  1887,  though  he 
did  not  die  until  1894  ;  he  gave  mutation  of  names  to  Jagat 
Singh  ;  Jagat  Singh,  both  before  and  after,  lived  in  his  house, 
he  was  his  daughter's  son,  and  his  next  collaterals  had  turned 
Muhammadans. 

The  adoption  is  sufficiently  proved  by  the  deed  and  the 
treatment. 

The  next  question  is  the  validity  of  the  adoption. 

The  parties  are  Ghumman  Jats  of  the  Sialkot  District. 

By  the  Riwaj-i-am  a  Ghumman  Jat  can  adopt  his  daugh- 
ter's son,  but  a  nephew  has  a  prior  right.  Nor  is  the  right  of 
adoption  denied  in  the  plaint,  what  is  alleged  there  is  that  a 
daughter's  son  could  not  be  adopted  in  the  presence  of  plain- 
tiffs, the  question  then  is  whether  plaintiffs,  having  become 
Muhammadans,  could  still  claim  to  be  adopted  by  Gulab 
Singh,  and  exclude  Jagat  Singh  from  adoption.  No  precedents 
are  quoted  on  the  point,  nor  is  it  likely  that  precedents  would 
be  forthcoming. 

The  question  of  loss  of  right  to  succession  on  account  of 
change  of  religion  (Act  XXI  of  1850),  does  not  arise,  the 
question  is  of  the  right  to  be  adopted. 

To  expect  a  Jat  Sikh  to  adopt  a  Mnlxammadan  pervert  is 
out  of  the  question  :  one  of  the  main  objects  in  adoption  is, 
under  the  Customary  Law  of  the  Punjab,  for  a  sonless  man  to 
procure  some  one  to  attend  and  care  for  him,  or,  as  Sir  C.  Roc 
says,  page  93  of  his  book  on  Tribal  Law,  it  is  founded  on  the 
practical  benefit  of  companionship  and  assistance.  There  could 
be  no  community  of  living  and  very  little  companionship  and 
assistance  between  the  adopter  and  adopted  in  such  a  case. 

It  is  hardly  conceivable  that  custom  should  require  Gulab 
Singh  to  adopt  plaintiffs,  if  he  wanted  to  make  an  adoption. 
A  custom  represents  the  general  wish  and  practice  of  a  com- 
munity :  a  body  of  Sikhs  would  not  be  likely  to  admit  the  rights 
of  adoption  of  a  pervert,  who  had  offended  the  whole  community 
by  his  perversion,  in  pi-eference  to  a  daughter's  son. 

It  was  the  "  brotherhood  "  which  originally  expounded  and 
enforced  custom,  and  it  cannot  bo  supposed  that  they  wouJd 
admit  a  pervert's  claim  to  adoption. 

Wo  think  under  the  circumstances  that  it  lay  upon  plain- 
tiffs to  prove  that  they  were  entitled  to  bo  adopted  in  prefer- 
ence to  a  daughter's  aou,  and  that  their  existence  rendered  the 
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adoption  of  a  danghter's  son  invalid,  and  we  think  that  they 
have  failed  to  prove  this. 

We  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 

No.  26. 

Before  Mr,  Justice  Frizelle. 
LALA  HAR  BHAJ,— (Plaintiff).— APPELLANTS,  1 

Versus  >  Appkliate  Side. 

BH  ANA ,— (Dependant),^RESPONDENT.  ) 

Case  No.  976  of  1897. 

Custody  of  minor— Marriage  of  minor  without  consent  of  paternal  rela- 
tions—Respective rights  of  minor's  husband  and  'paternal  uncle. 

A  minor  girl,  aged  about  8  years,  whose  father  was  dead  and  whose 
mother  could  not  be  found,  was  given  in  marriage  to  respondent  by  her 
maternal  grandmother  without  the  consent  of  appellant,  the  minor's 
paternal  uncle.  The  latter  applied  for  the  guardianship  of  the  minor, 
but  the  District  Judge  di3mi8Sod  his  application  on  the  ground  that,  if  the 
marriage  was  unlawful  by  reason  of  the  grandmother's  incompetency  to 
celebrate  it,  applicant  was  "  at  liberty  to  seek  his  remedy  in  a  Civil  Court." 

Held,  tliat  the  right  of  giving  t^ie  minor  in  marriage  lay  with  the 
appellant,  and  that  even  if  a  marriage  had  taken  place  between  respondent 
and  the  minor,  the  resiiocdcnt  did  not  thereby  acquire  the  right  of 
guardianship  when  the  paternal  relations  did  not  consent  to  the   marriage* 

Miscellaneous  appeal  from  the  order  of  Diwan  Lakhmi  Das,  Addi- 
tional District  Judge,  Sialkot,  dated  22nd  July  ]887. 
Parkash  Chand,  for  appellant. 
The  judgment  of  the  learned  Judge  was  as  follows  : — 

Frizelle,  J. — The  case  has  not  been  well  inquired  into  by  17^^  Febv.  1898. 
the  lower  Court,  but  it  is  perfectly  clear  that  its  order  is 
wrong.  Mussammat  Hukrai  now  before  the  Court  is  a  child  of 
about  8  years  of  age.  Appellant  is  her  father's  brother.  Her 
mother's  whereabouts,  it  is  admitted,  are  not  known.  With- 
out appellant's  consent  or  that  of  any  of  the  other  paternal  re- 
lations, the  maternal  grandmother  has  married  her  to  respond- 
ent, a  man  who  looks  about  30  years  of  age.  By  law  ap- 
pellant has  a  superior  right  of  guardianship  to  the  maternal 
grandmother,  the  mother  having  abandoned  the  girl.  The  right 
of  giving  the  girl  in  marriage  lay  with  appellant,  and  the 
other  paternal  relations,  and  even  if  a  marriage  has  taken  place 
between  respondent  and  the  minor,  this  does  not  give  respond- 
ent the  right  of  guardianship,  when  the  paternal  relations  did 
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not  consent  to  the  marriage.  The  conduct  of  the  maternal 
grandmother  in  giving  such  a  child  in  marriage  to  a  man  of  30, 
and  the  conduct  of  the  latter  in  taking  such  a  child  in  mar- 
riage without  the  consent  of  those  who  had  the  right  to  dispose 
of  her,  disentitle  both  respondent  and  the  maternal  grandmother 
to  any  right  of  guardianship.  I  reverse  the  order  of  the  lower 
Court  and  appoint  appellant  guardian  of  the  minor's  person. 
There  is  no  necessity  to  pass  any  order  as  to  the  property.  Re- 
spondent to  pay  costs  in  both  Courts. 


( 


No.  27. 

Before  Mr.  Justice  Ghatterji  and  Mr.  Justice  Clark. 
i  RALLIA  RAM.— (Plaintiff),— APPELLANT, 

Appeliate  SiDE.i  Versus 

MUSSAMMAT  VED  KAUR  AND  OTHERS,— (Defen- 
dants),—RESPONDENTS. 
Case  No.  1133  of  ls95. 

Will,  construction  of — Principles  of  construction — Bequest  to  Uindv 
vndov)  as  "malik — Presumption  as  to  nature  of  bequest  to  Hindu  female. 

Although  in  construing  a  will,  the  Court  should  endeavour  to  gather 
the  intention  of  the  testator  from  the  words  actually  employed  by  him, 
it  is  quite  legitimate  (subject  to  the  express  terms  of  the  will)  in  construing 
the  will  of  a  Hindu  with  reference  to  a  bequest  in  favour  of  a  female  to 
take  into  consideration  what  are  known  to  bo  the  ordinary  notions  and 
wishes  of  Hindus  witli  respect  to  the  devolution  of  propert3%  Ordinarily, 
their  ideas  are  repugnant  to  giving  a  female  a  power  of  alienation  over  im- 
moveable property,  especially  if  it  is  ancestral,  and  it  may,  therefore,  bo 
properly  presumed,  in  the  absence  of  clear  indications  to  the  contrary,  that 
a  devise  of  such  property  to  a  Hindu  female  does  not  confer  an- estate  of 
inheritance,  but  only  a  life  estate  or  a  widow's  estate  as  understood  by 
Hindu  Law.  Nor  is  it  a  necessary  result  from  the  use  of  the  term  mulik 
in  respect  of  a  Hindu  female  to  whom  a  bequest  is  made,  that  she  should 
be  considered  the  absolute  owner  of  the  property  so  bequeathed  to  her. 

Applying  the  above  principles  of  construction  to  the  terms  of  the  will 
in  the  present  case,  the  Court  held  that,  as  the  words  used  by  the  testator 
on  the  whole  admitted  of  the  interpretation  that  it  was  intended  to  give 
merely  a  life  estate  or  a  widow's  estate  to  the  female  devisee,  such  inter- 
pretation should  have  preference. 

Further  appeal  from  the  order  of  Khan  Muhammad  Eayat  Khan, 
C.8.I.,  Additional  Divisional  Judge.  Amritsnr  Division,  at 
Jullundur,  dated  2Uh  Juhj  1895. 

Fazal  Din,  for  appellant. 

Jial  Chand  and  lehwar  Das,  for  respondents, 
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The  facts  of  the  case  and  the  material  terms  of  the  will 
are  fully  stated  iu  the  jadgracnt  of  the  Court,  which  was 
delivered  by 

Chatterji,  J. — One  Dasu  Mai,  an  Arora  resident  of  Amrit-  ^0<«'  J'eby.  1898. 
sar,  made  a  will  on  4th  February  1878,  by  which  he  devised  a 
house  and  a  shop  to  his  son's  widow  Mussammat  Ved  Kaur,  and 
this  son's  adopted  son,  Rallia  Ram,  and  certain  other  property 
to  his  widow  and  infant  daughter.  He  also  made  his  widow 
the  legatee  of  the  undisposed  residue  of  his  estate,  giving  her 
full  power  of  alienation  in  respect  of  the  same.  Rallia  Ram, 
plaintiff,  was  a  minor  at  the  time  of  the  will.  Besides  being 
the  adopted  son  of  Mussammat  Ved  Kaur,  be  is  also  her  sister's 
son.     Dasu  Mai  died  about  1880  A.  D. 

There  was  some  litigation  between  tlie  plaintiff  and 
Mussammat  Ved  Kaur  abont  the  realization  of  the  rents  of  the 
vised  property,  in  which  Mussammat  Ved  Kaur  remained 
iHtimately  unsuccessful.  She  then  sued  for  partition  of  her 
half  share  in  August  1892.  The  issue  decided  by  the  Subor- 
dinate Judge,  who  tried  the  case,  was  "  Was  half  of  the  right 
"  in  the  property  in  suit  given  to  the  plaintiff  by  the  will,  and 
"  can  she  get  it  divided  and  take  possession  of  it."  The  defen- 
dant then  pleaded  that  she  was  not  entitled  to  partition  bat 
only  to  maintenance,  and  that  she  had  received  it  for  fourteen 
years  after  the  death  of  the  testator. 

The  Court  held  that  the  will  was  not  explicit  as  regards 
the  right  the  parties  respectively  had  under  it,  but  that,  as  the 
defendants  had  admitted  in  the  previous  suit  regarding  rent 
that  the  plaintifE  Mussammat  Ved  Kaur  could  have  rent  deeds 
written  in  her  favour  for  half  the  property,  she  was  entitled  to 
have  it  divided  so  long  as  the  parties  did  not  alienate  it,  though 
ordinarily  a  mother  is  not  entitled  to  more  than  maintenance.  He 
therefore  gave  her  a  decree,  but  recorded  that  the  parties  were 
incompetent  to  alienate  their  shares  without  each  other's  consent. 

Having  divided  off  her  share,  Mussammat  Ved  Kaur  sold 

half  the   house    and  shop    by   deed,    dated   10th    November 

1894,  to  the  respondents  Karara  Singh   and  Partap  Singh,   for 

Rs,  ],.^00  which  was  made  up  thus  :  — 

Rs.  A.  P. 
Due  io  the  vcndoos  on  .icconnt  of  a  rPRi'stered  bond, 

Xo.  164,  dated  13th  May  1803 

Intprp.gr  on  (he  aamo  ... 

Advances  made  since  I  lie  date  of   (lie  bond 

Paid  bpfovp  the  Snb-JJpoiatrav 


... 

...     858  13 

3 

...     102    0 

0 

(lip   bond 

...     110    0 

0 



...     429    2 

9 

■    •  'total   ■ 

...    1,500  0 

0 
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The  plaintiff  has  brought  the  present  suit  for  a  declaration 
that  the  defendant  Mussammat  Ved  Kaur  had  no  power  of 
alienation,  and  that  the  sale  would  not  bind  him  after  her 
death. 

Both  the  Courts  below  have  construed  the  will  as  giving 
Mussammat  Ved  Kaur  an  absolute  interest  with  full  power  of 
alienation  to  Mussammat  Ved  Kaur  in  half  the  property  devised 
to  her  and  the  plaintiff  jointly,  and  this  is  the  principal 
question  before  us  in  this  appeal.  The  second  issue  whether 
she  had  sold  for  necessity  has  not  been  decided. 

There  can  be  no  question  that  the  intention  of  the  testator 
is  to  be  gathered  from  the  will  as  a  whole,  so  that,  as  far  as 
possible,  every  clause  or  word  in  it  may  have  effect.  This  is 
what  the  lower  Courts  have  professed  to  do.  There  is  also  no 
doubt  of  the  correctness  of  the  respondents'  contention,  as  we 
understand  it,  that,  with  reference  to  that  intention,  we  have 
to  restrict  ourselves  to  the  actual  language  employed  by  the 
testator,  or,  in  other  words,  the  question  is  not  what  he  meant, 
but  what  his  words  mean.  We  cannot  give  effect  to  what  we 
conceive  to  be  his  real  intention  against  the  plain  meaning  of 
his  language. 

Subject  to  the  above  proviso,  however,  we  consider  it 
legitimate  in  construing  the  will,  with  reference  to  the  bequest 
in  Mussammat  Ved  Kaur's  favour,  to  take  into  consideration 
what  are  known  to  be  the  ordinary  notions  and  wishes  of  Hindus 
with  respect  to  the  devolution  of  property.  It  is  rare  to  find 
females  vested  with  power  of  alienation  over  immoveable  pro- 
perty (the  more  so  if  it  is  ancestral)  by  Hindu  Law  or  custom 
prevalent  among  Hindus  in  this  Province.  Ordinarily  their 
ideas  are  repugnant  to  giving  her  such  a  power,  and  it  may 
therefore  be  properly  presumed,  in  the  absence  of  clear  indica- 
tions to  the  contrary,  that  a  devise  of  such  property  to  a  Hindu 
female  does  not  confer  an  estate  of  inheritance,  but  only  a  life 
estate  or  a  widow's  estate,  as  understood  by  Hindu  Law.  We 
take  this  to  be  a  well-established  rule  of  construction,  which 
should  be  applied  in  the  present  case,  the  deceased  Dasu  Mai 
having  been  a  high  caste  Hindu  and  a  resident  of  a  town, 
though  the  property  gifted  is  not  ancestral.  As  already  stated 
the  ordinary  presumption  arising  from  Customary  Law  would 
probably  be  still  stronger. 

Respondents'  counsel,  however,  insists  that  there  is  no 
such  rule,  and  that  no  regard  should  be  paid  to  any  considera- 
tion of  this  deacription.     We  are  unable     to  accede  to  this 
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contention,  which,  it  may  be  observed,  is  irrespective  of  the 
provision  in  the  -will  about  alienation  to  which  reference  will 
be  made  hereafter,  and  is  advanced  on  the  authority  of  a  recent 
Calcutta  case  Lala  Bamjewan  Lai  v.  Dal  Koer  (7.  L.  U.,  XXIV 
Gale.,  406).  In  that  case  the  testator  in  his  will  provided, 
inter  alia,  that  his  daughters  and  brother's  daughters  •  "  shall 
"  be  tnaliks  and  come  in  possession  in  equal  shares  of  all  the 
"  moveable  and  immoveable  properties,"  that  in  the  event  of  any 
of  them  dying  childless  her  share  "shall  devolve  in  equal 
"  shares  to  the  surviving  daughters,"  "  but  such  share  shall 
"  have  no  connection  with  her  husband's  family."  The  will 
made  a  further  provision  that  the  daughters  should  not  have 
on  any  account  the  right  to  alienate  their  shares.  It  was  held 
that  the  word  "  malik  "  ordinarily  implied  an  absolute  gift,  and 
that  there  was  no  authority  for  introducing  into  the  will  what 
was  said  to  be  the  prevalent  Hindu  idea  that  a  female  ought 
not  to  obtain  anything  beyond  an  estate  for  her  life-time ;  that 
the  will  was  not  open  to  the  construction  that  it  conferred  only 
a  life  estate  on  the  daughters,  and  that  the  limitations  against 
the  power  of  alienation  were  void.  This  was  a  will  to  which  the 
Hindu  Wills  Act,  XXI  of  1870,  applied,  and  in  our  opinion  the 
decision  is  not  applicable  to  the  present  case.  Nor  with  all 
deference  to  the  learned  Judges,  can  we  subscribe  to  their 
remark  that  there  is  no  authority  for  the  position  that  it 
legitimate  to  construe  the  word  *'  malik  "  or  words  to  the  same 
purport  in  a  "  devise  by  a  Hindu  "  in  favour  of  a  female  with  re* 
ference  to  the  prevalent  notions  among  Hindus  regarding  the 
tenure  of  immoveable  property  by  women.  On  the  contrary 
there  appears  to  be  plenary  authority  for  such  a  principle  of 
construction.  See  Soorjeemoney  Dotsee  v.  Denobundoo  Mullick, 
6  M.  I.  A.,  526,  550,  in  which  their  Lordships  of  the  Privy 
Council  say  "  Primarily  the  words  of  the  will  arc  to  be  con- 
"  sidprcd.  They  convey  the  expression  of  the  testator's  wishea, 
"  but  the  meaning  to  be  attached  to  them  may  be  affected  by 
"  suiTounding  circumstances,  and  where  this  is  the  case,  those 
"  circumstances  no  doubt  must  be  regarded.  Among  the  cir- 
"  cumstances  thus  to  be  regarded  is  the  law  of  the  country 
"  under  which  the  will  is  made,  and  its  dispositions  are  to  bo 
"  carried  out.  If  that  law  has  attached  to  particular  words  a 
'*  particular  meaning  or  a  particular  effect,  it  must  be  assumed 
"  that  the  testator,  in  the  disposition  he  has  made,  had  regard  to 
"  that  meaning  or  that  effect,  unless  the  language  of  the  will  or 
"  the  surrounding  circumstances  displace  that  assumption."  In 
KQonJbehari  Dhur  r.  Prem  Ghand  Dutt,  L  L.  B.,  V  Gale-  684,  a 
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devise  of  immoveable  property  to  the  testator's  wife  and 
his  daughter's  sons  in  specified  shares  with  power  to  the 
wife  to  adopt  a  son,  was  held  to  confer  on  the  latter  merely 
a  life  interest  by  construing  the  words  of  the  gift  with 
reference  to  the  provisions  of  the  Hindu  Law.  In  Mahomed 
Shumsool  Hooda  v.  Sheiouk  Itam,  L.  E.,  2,  /.  A.,  7,  their  Lord- 
ships of  the  Privy  Council  observe  :  "  In  construing  the  will  of 
"a  Hindu,  it  is  not  improper  to  take  into  considei-ation  what 
"  are  known  to  be  the  ordinary  notions  and  wishes  of  Hindus 
"  with  respect  to  the  devolution  of  property.  It  may  be  as- 
"  sumed  that  a  Hindu  generally  desires  that  an  estate,  espe- 
"  cially  an  ancestral  estate,  shall  be  retained  in  his  family,  and 
"  it  may  be  assumed  that  a  Hindu  knows  that,  as  a  general  rule 
"  at  all  events,  women  do  not  take  absolute  estates  of  inhcrit- 
"  ancc  which  they  are  enabled  to  alienate."  The  above  rule 
was  followed  in  Punchoo  Money  Dossee  v.  Troylucko  Mohiney 
Dossee,  L  L.  11.,  X  Gale,  342,  in  interpreting  the  words  "My 
"  wife  K  is  the  malik  thereof  "  to  mean  not  an  absolute  estate 
capable  of  alienation.  See  also  Hira  Bai  v.  Lahshmi  Hai,  1.  L* 
B.,  XI  Bom.,  573,  where  the  same  principle  was  approved  and 
acted  on. 

The  other  cases  quoted  by  respondents'  counsel  do  not 
lay  down  anything  to  the  contrary.  In  Lalit  Mohun  Singh  Roy 
v.  Chukhun  Lai  Hoy,  1.  L.  It.,  XXIV  Oalc,  834,  the  facts  were 
different,  and  nothing  in  favour  of  respondents'  argument  can 
be  deduced  from  the  judgment.  The  word  "  mahk  '*  in  the 
will  in  that  case  was  used  with  reference  to  a  male.  The  same 
remark  applies  to  Vydinada  v.  Nagammal,  I.  L.  It.,  XI  Mad., 
258,  but  in  page  260  the  learned  Judges  in  discussing  the 
Bombay  case  above  cited  appear  to  assent  to  the  rule  of  con- 
struction there  adojjted  that  "  it  was  repugnant  to  general 
■•  Hindu  custom  that  the  testator  intended  to  give  his  widow 
"  more  than  the  qualitied  interest  of  a  Hindu  widow  in  her 
'•  moiety." 

Wo  therefore  over-rule  tlic  contention,  and  proceed  to 
iho  interpretation  of  the  will  taking  the  above  rule  as  one  of 
our  guides.  Of  course  the  actual  meaning  of  the  words  cm- 
ployed  is  the  most  important  matter  for  consideration. '  The 
present  will,  however,  is  badly  drawn,  apparently  by  a  person 
who  had  no  knowledge  of  drafting  and  whoso  acquaintance 
with  the'  Urdu  language  was  imperfect.  The  words  upon 
whose  interpretation  the  decision  of  the  suit  depends  arc 
thetiu ;— 
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Aur  bad  wafat   mere   bamujib   tafsil   mundarj  a  zail  har  ek 
war  is  vialik  mutasarrifjo  makan  jinke   nam  imr  Ukh    diye  gaye 
hain,  bad  mere  wajat  ke   nnko   ikhtlar  hoga   ke  amdani  kiraya   Se 
aukat  basrl  kare,  ya    bamarzi  j'iske  pas  chahe    rahan,    bai   intik 
kar  de,  donon  men  koi  kissi  ka  muzahim  wa  mutariz  na  hoga. 

The  whole   clansc  is  badly  expressed,    and  iu  consequence 
of   its   involved     language,   repetitions   and    bad   grammar,   a 
literal  interpretation  of  the   words   used  would  land   us   iu   in* 
consistencies    and  absux'dities.     In  the  beginning  the  testator 
is  seemingly  speaking  of   each  heir   individually,  but    the   pro' 
nouns  used  are  plural  ones,  thougli  the  verbs  are  not,  and   then 
he  winds  up  by  saying  that  neither  of  the  two  would  have   any 
power  to  interfere  with,  or  object  to,   the   action  taken  by  the 
other  with  respect  to  the  property   given  to  that  other.     It  is 
contended  by  the   appellant  that   the  legatees  arc  divided   by 
the   testator   into  two   groups,    and  that  his  intention   in  this 
clause  is  only  to  provide  that   each  group  will  have   the  fullest 
power  of  enjoying  the   income  of  the  property  gifted  to   it,  an*! 
of  alienation  at  pleasure  without  reference   to,  or  power  of  in. 
terference  by,  the   other.     The  bequests   are   certainly  on  this 
principle,     certain   properties  being   given   to    plaintiff    and 
Mussammat  Ved  Kaur,  and  certain  others  to  the  testator's  wife 
and  daughter,  and  the   tenor  of  the   will  is   to   keep   the  two 
groups  distinct.     The  objections   to   this   construction   lie  in 
the  words  "  her  ek  "  and  "  waris,"  both  of  which  mean  indivi- 
dual heirs ;  but,  on  the  other  hand,  the   pronouns   that  follow 
arc  in  the  plural  number  though  the  verbs  are  singular.     But 
there  would  be  no   impropriety   if  each  group  is  treated  as  a 
unit,  and  the  plural  pronouns  would  not  iu  that  case  be  an  in- 
superable difficulty. 

It  is  perhaps  unfortunate  that  the  interpretation  of  the 
testator's  intention  should  necessitate  a  minute  and  critical 
examination  of  the  clumsy  sentences  and  imperfect  grammar 
of  an  ignorant  scribe,  but  the  interpretation  does  not  rest  on 
this  only,  but  ou  other  and  more  substantial  grounds  as  well. 
If  the  testator  meant  to  refer  to  each  of  his  heirs  individually 
it  is  curious  that  he  did  not  make  his  bequests  in  the  same 
way.  A  cursory  glance  at  the  first  portion  of  the  clause 
quoted  might  seem  to  show  that  he  did  so,  but  in  fact  there 
is  no  property  bequeathed  to  any  one  individually,  which  could 
be  separately  enjoyed  or  disposed  of  at  his  pleasure.  The 
legatees  were  divided  into  two  groups,  each  consisting  of 
two  persona,  and   to  the    persons    of    each    group    jointly 
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items  of  property  were   gifted.     Separate    enjoyment    and 
disposition  required   at   least   a   separation    of    their    inter- 
ests.    Again  the  divisions  were  natural,  each  group  was  formed 
of  a  mother,  natural  or  adoptive,  and  a  child,  and   the  latter  in 
both  groups  were  minors,  incapable  of  taking  care  of  their  be- 
quests, and   the  testator  evidently  regarded  the  interests  of 
mother  and  son  in  each  case  as  identical  and  made  them  joint 
bequests.     Naturally  his   attention   was  not  directed   to  his 
legatees  individually,  but  in   groups,  and  his   provisions  were 
directed  to  prevent  friction  and  mutual   interference  between 
those.     Both  the  Courts  below  admit  that  the  word  "  dono  " 
does  refer  to  the  groups,   but  the   District  J  udge  says   it  also 
means  somet  ing  more,  viz.^  that  it  prohibits  interference  inter 
$e  between  the  members  of  each  group,  but  this  is  not  to  be  found 
in  the  words  but  has  to  be  added.     The  Divisional  Judge  reads 
the    clause   without   the    sentence    beginning    with    "  donon 
men."    In   this   way  of  course   the  remainder  more  readily 
admits  of  the   interpretation  he   has  put  on  it,  but  his  method 
is  open  to  the  objection   he  himself  makes  to  the  construction 
of  the  other  party,   viz.,   that  it  does  not  read  the  different 
parts  of  the  will   together.     There  can  be  no   doubt  that  this 
sentence  is  intimately   connected   with  the   previous  one.     He 
then  interprets  the  sentence   by  itself  and  puts  into  it  a  mean- 
ing its  words  do  not  bear,  tiz.,  that  the  members  of  each  group 
are     also  not  to  interfere    Avith   each   other.      Finally    the 
plaintiff  stood  to  Dasu  Mai  in  the  relation  of  a  grandson,  while 
Mussammat  Ved  Kaur  was  a  widowed  daughter-in-law.     While 
therefore  Dasu  Mai  would  do   everything  to  secure  her  main- 
tenance for  life,  there  is  no  special  reason  Avhy  he  should  give 
her  power  to  transfer   any  of  his   immoveable  property   to 
others.     It  would  scarcely  bo  reasonable  to  suppose   that  ho 
would  put  plaintiff   and  Mussammat  Vcd  Kaur  on  the  samo 
footing.     The  latter  as  a   Hindu   widow   was    expected  to  live 
simply   and  devote   hei-self  to  pious  ways  and  her  needs  there- 
fore were  few.    while  plaintiff'   would  grow   up,  marry  and  be- 
come the  head  of  a  new  family.     We  therefore  think  it  more 
likely  that  Dasu  Mai  meant  to  give  Mussammat  Ved  Kaur  only 
a  life  estate  or  a  widow's  estate.     As   the  words   used  on  the 
whole  admit  of  this  interpretation,  it  ought  to  have  preference. 
The  word   malik  on   this  construction  would  have  no  bearing 
in  her  favour.     The  case  reported  in  Volume  X  of  the  Calcutta 
Series,   and  the  other  authorities   already  referred  to,  would 
show  that  it  is  not  a  necessary  resnlt  from  the  use  of  the  term 
in  respect  of  a  Hindu  female  to  whom  a  bequest  is  made,  that 


April  1898,  ]  CIVIL  JUDGMENTS— No.  27.  -gS 


she  should  be  conaidered  the   absolute  owner,  and  we  are  pre- 
pared to  adopt  the  same  view  in  this  case. 

On  this  finding  on  the  first  issue,  it  is  necessary  to  go  into 
the  second,  which  has  not  been  decided  by  either  of  the  Courts 
below.  The  parties  however  have  produced  all  their  evidence, 
and  it  is  not  nrged  that  any  evidence  has  been  exclnded.  We 
think  it  right  therefore  to  save  the  parties  the  trouble  of  a 
remand  simply  for  the  purpose  of  a  finding  when  no  further 
inquiry  is  needed. 

The  ow».'?  of  proof  on  this  issue  is  exclusively  on  the  de- 
fendants. They  have  produced  evidence  as  to  the  payment  of 
consideration,  but  practically  none  to  show  the  extent  there 
was  necessity  for  the  advances  made.  Mussamraat  Ved  Kaur 
has  not  gone  into  the  witness  box  herself,  and  the  only  lawful 
necessity  that  we  can  find  for  Tier  borrowing  money  was  the 
partition  case.  Even  here  she  was  decreed  Rs.  169  as  costs,  out 
of  which  she  realized  Rs.  143  from  the  plaintiff  on  6th  Octo- 
ber 1893,  more  than  a  year  before  the  sale.  The  pleaders 
called  by  the  defendants  give  no  definite  evidence,  and  the 
notice  issued  by  Mussammat  Ved  Kaur  on  2nd  July  1894 
to  pre-emptors  offering  to  sell  the  property  in  dispute 
mentions  no  necessity.  In  short  there  is  no  tangible  proof  of 
necessity.  Neither  the  marriage  of  Tulsi,  nor  that  of  her 
.sister's  daughter,  can  be  held  to  be  occasions  for  lawfully 
contracting  debts  on  the  security  of  immoveable  property 
on  the  part  of  Mussammat  Ved  Kaur.  Her  accoiint  in  the 
vendee's  book  shows  that  nearly  Rs.  1,000  were  advanced  to 
her  in  less  than  four  years,  while  she  was  able  to  get  on 
without  debt  for  ten  years  after  Dasu  Mai's  death.  The  caSo 
for  the  defendants  is  so  obviously  weak  on  the  second  issue 
that  their  counsel  contented  himself,  in  reply  to  appellant's 
arguments,  with  simply  saying  that  the  opinion  of  the  lower 
Courts  had  not  been  given  on  the  evidence.  We  are  practi- 
cally obliged  therefore  to  find  against  them  on  that  issue. 

We  accept  the  appeal  and,  setting  aside  the  decrees  of 
the  lower  Courts,  decree  the  plaintiff's  claim  with  costs  in  all 
the  Courts. 

Appeal  allowed. 
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No.  28 
Before  Mr.  Justice  Chatter ji  and  Mr.  Justice  Clark. 

{MIR  KHAN,— (Judgment-debtor),— APPELLANT, 
Versus 
JIWE  KHAN,— (Decree-holder),— RESPONDENT. 
Case  No.  1286  of  1896. 

CiviZ  Procedure  Code,  1882,  Sections  231,244 — Application  for  execu- 
tinn  of  whole  decree  hy  one  of  several  joint  decree-holders — Dismissal  of 
application — Appeal. 

An  application  for  execution  of  the  whole  decree  was  made,  under 
Section  231  of  the  Civil  Procedure  Code,  by  one  of  four  joint  decree- 
holders,  but  was  dismissed  by  the  District  Judge  on  the  ground  that  the 
decree  could  not  be  executed  until  nil  the  decree-holders  joined  in  the 
application.  It  appeared  that  the  judgment-debtor  was  not  summoned  to 
defend  the  application,  but  on  appeal  from  the  District  Judge's  order 
he  was  impleaded  as  well  as  the  other  co-decree-holders.  The  Divisional 
Judge  ordered  that  the  execution  should  proceed  on  the  applicant  join- 
ing with  him  such  of  his  co-sharers  as  were  willing  to  execute  the  decree 
jointly  with  him,  and  impleading  the  rest  who  objected  and  declined  to 
take  oiat  execution,  and  that  the  Court  should  take  possession  of  the 
entire  land  decreed,  and  separate  off  the  shares  of  the  applicants  from 
those  of  the  others  through  the  agency  of  the  Collector.  The  judgment- 
debtor  appealed  to  the  Chief  Court,  and  it  was  contended  on  his  behalf 
that  the  order  of  the  District  Judge  under  Section  2S1  of  the  Code  was 
not  appealable,  and  that  therefore,  the  order  of  the  Divisional  Judge  was 
without  jurisdiction  and  void. 

Held,  following  1.  L.  B.,  XT'/?  Mod..  W-i.  rhnt  the  nivisionnl  .Tudge  had 
jurisdiction  to  hoar  the  appeal. 

Although,  if  .an  application  under  Section  231  of  the  Code  is  dismissed 
without  summoning  the  judgment-debtor  or  issuing  process,  and  the  latter 
is  not  made  a  party  to  the  appeal,  the  question  may  be  one  beyond  the 
province  of  the  Appellate  Court  to  adjudicate  upon,  yet  if,  as  in  the  present 
case,  the  judgment-debtor  is  impleaded  on  the  appeal,  the  question  then 
becomes  one  under  Section  244  of  the  Code,  and  an  appeal  lies. 

The  Court  refused,  under  the  circumstances  of  the  case,  to  interfere 
with  the  order  of  the  Divisional  .fudge  on  the  merits. 

iHscellaneons  appeal  jronn  the  order  of  Khan  Muhammad  Ilayat 
Khan,  C.S.T.,  Divisional  Jndfje,  Jnllviulnr  Division,  dated 
Ujth  August  1896, 

Muhammad  Shafi,  for  appellant. 

Sant  Ram,  for  respondent. 

The  judgment  of  the  Court  wns  rlelivorrd  liy 

22nd  Fehy.  1898,  Chattkrji,  J. — In  this  o.nso  a  dof-roc    w.ns    pnsHed    hy   this 

Court  subject  to  a  rp«»tT'iftioT),  whifli  is   not    now    inaffvial,    \u 


April  1898.  ]  CIVIL  JUDGMENTS— No.  28.  ^ 

favour  of  the  respondent  Jiwe  Khan  and  four  others  for  pro- 
prietary possession  of  138  kanals  16  marlas  of  land,  khewat 
Nob.  18  and  2,  in  mama  Sanwana.  This  was  on  5th  March 
1896. 

Jiwe  Khan  applied  for  execution  of  the  whole  decree  under 
Section  231,  Civil  Procedure  Code,  in  the  Court  of  the  Addi- 
tional District  Judge.  The  other  decree-holders  did  not  join, 
and  an  objection  appears  to  have  been  made  on  behalf  of  one 
of  them,  Ghulam  Muhammad,  a  minor.  The  Court  held  that 
the  decree  could  not  be  executed  until  Jiwe  Khan's  co-sharers 
joined  and  dismissed  the  application.  The  judgment-debtor 
Mir  Khan  appears  not  to  have  been  summoned  to  defend  the 
application . 

On  appeal  Mir  Khan  was  impleaded  as  well  as  the  other 
co-decree-holders,  and  the  Divisional  Judge  ordered  that  the 
execution  should  proceed  on  Jiwe  Khan  joining  with  him  such 
of  his  co-sharers  as  were  willing  to  execute  the  decree  jointly 
with  him  and  impleading  the  rest  who  objected  or  declined  to 
take  out  execution,  and  that  the  Court  should  take  possession 
of  the  entire  land  decreed,  and  separate  off  the  shares  of  the 
applicants  from  those  of  the  others  through  the  agency  of  the 
Collector. 

From  this  order  the  present  appeal  has  been  filed  by  the 
judgment-debtor. 

The  first  ground  of  appeal  is  that  the  order  of  the  Addi- 
tional District  Judge  under  Section  231,  Civil  Procedure  Code, 
was  not  appealable,  and  that  the  order  of  the  Divisional  Judge 
is  without  jurisdiction  and  void.  The  case  of  Qooroo  Doss  Roy, 
decree-holder,  v.  Ram  Bunginee  Dossia,  XVII  W.  B.,  136,  is 
quoted  in  support  of  this  contention  as  well  as  another  reported 
in  page  415  of  the  same  volume  in  which  it  was  followed.  The 
other  side  quotes  LaJcshmi  Ammah  v.  Ponnassa  Menon,  8fc.,  1. 
L.  R.,  XVII  Mad.,  394,  where  the  contrary  was  ruled. 

The  cases  cited  on  appellant's  behalf  were  decided  under 
Act  VIII  of  1859,  but  the  provisions  relating  to  execution  by 
some  out  of  several  decree-holders  and  those  regarding  appeaj 
from  orders  in  execution  in  that  Act  and  in  the  present  Code  of 
Civil  Procedure  are  very  similar,  and  the  cases  are,  therefore, 
authorities  bearing  on  the  question  before  us. 

There  are,  however,  material  differences  in  the  facts  of 
this  case  and  of  that  reported  at  page  136,  W.  R.,  Vol.  XVII, 
which  is  the  precedent  relied   on  by  appellant.     In   the  latter 
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the  jadgment- debtor  was  no  party  to  the  appeal  and  the  con- 
test was  simply  between  two  joint  decree-holders.  Here  the 
judgment-debtor  was  a  party  and  was  the  person  who  primarily 
defended  the  appeal.  In  the  second  case  qnoted  by  the 
appellant  the  judgment-debtor  appears  to  have  been  impleaded, 
but  no  notice  was  taken  of  this  fact  and  the  reasoning  of  first 
case  was  simply  followed.  It  may  therefore  be  put  out  of  con- 
sideration. 

After  giving  the  matter  our  best  consideration,  we  are  of 
opinion  that  the  view  taken  by  the  Madras  Court  is  the  sounder 
one  and  should  be  followed.  It  is  very  possible  that,  if  the 
contest  is  merely  between  joint  decree-holders,  there  would  be 
considerable  force  in  the  reasoning  of  the  Calcutta  Court. 
Section  231  is  one  relating  to  execution  of  decrees,  and  there 
can  be  no  execution  without  the  judgment-debtor  being  a  party 
to  the  proceedings.  Where  a  dispute  is  between  joint  decree- 
holders  alone  without  reference  to  the  judgment-debtor,  the 
proceedings  cannot  properly  be  called  proceedings  in  execution. 

In  fact  we  conceive  the  provisions  of  Section  231,  Civil 
Procedure  Code,  do  not  primarily  contemplate  the  settlement 
of  disputes  between  joint  decree-holders,  for  it  imposes  on  the 
Court  the  duty  of  taking  measures  for  the  protection  of  the 
interests  of  the  persons  who  do  not  join  in  the  application  for 
execution.  If  they  actually  appear,  they  can  take  steps  to  pro- 
tect themselves,  either  by  joining  in  the  application  or  defi- 
nitely refusing  to  do  so,  in  which  case,  if  the  shares  of  the 
decree-holders  can  be  ascertained,  execution  can  proceed  as  re- 
gards the  interests  of  those  who  wish  to  enforce  the  decree. 
For  we  do  not  take  Section  231  to  positively  lay  down  that,  in 
the  case  of  a  joint  decree,  there  can  be  no  execution  except  for 
the  whole,  but  to  be  merely  an  enabling  section  providing  a 
procedure  for  some  out  of  several  decree-holders  executing  the 
entire  deci'ce.  (See  Brojesvoari  Chotodhranee  v.  Tripoora  Soon- 
deree  Debt,  III  Gale,  L.  B.,  513  ;  Hnrrish  Ghunder  Chowdhry  v^ 
Kalisunderi  Deli,  1.  L.  B.,  IX  Gale,  482,  P.  C,  in  which  partial 
executions  were  allowed,  and  particularly  the  remarks  of  their 
Lordships  of  the  Privy  Council  in  the  latter  case  at  page  494), 
Another  reason  for  our  view,  that  Section  231  is  not  intended  to 
apply  to  disputes  between  decree-holders,  is  that  such  disputes 
can  only  bo  finally  settled  in  a  regular  suit,  and  not  in  ezecu* 
tion  of  a  decree  against  a  third  party.  Section  231  therefore  is 
primarily  intended  to  facilitate  execution  in  cases  where  the 
'i^creo  is  a  joint  obo  in  favour  of  several  pereonH,  and  in  all  such 
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proceedings  the  jadgment- debtor  is  necessarily  a  party  He 
caa  appear  when  process  issues  against  him  in  execution  of  » 
joint  decree  and  object  to  the  order  under  Section  231,  and  the 
Court  will  be  bound  to  listen  to  him.  For  example,  he  may 
urge  that  he  has  acquired  the  rights  of  some  of  the  decree- 
holders,  and  that  the  whole  decree  cannot,  therefore,  be  executed 
against  him.  This  undoubtedly  will  be  a  question  between 
the  parties  to  the  suit,  and  relating  to  the  execution  of  the 
decree  or  discharge  or  satisfaction  thereof,  within  the  meaning 
of  Section  244.  See  Kudhai  v.  Sheo  Dayal,  I.  L.  B.,  X  All,  570. 
The  decision  of  the  executing  Conrt  will  undoubtedly  be  sub- 
ject to  appeal. 

It  may  be  that,  if  an  application  under  Section  231  is 
dismissed  without  summoning  the  judgment-debtor  or  issuing 
process,  and  the  latter  is  not  made  a  party  to  the  appeal,  the 
question  may  be  one  beyond  the  province  of  the  Appellate 
Court  to  adjudicate  upon.  But  where  as  in  this  case  the 
judgment-debtor  is  a  party,  the  question  becomes  one  under 
Section  244,  and  an  appeal  lies.  It  was  the  judgment-debtor 
who  contested  the  appeal  in  the  lower  Appellate  Court,  and 
it  is  he  who  is  fighting  the  decree-holder  here  We  do  not 
think  he  was  improperly  made  a  party  to  the  appeal  in  the 
Divisional  Court  and  no  such  objection  has  ever  been  urged  by 
him.  We  therefore  follow  the  Madras  authority  and  hold  that 
the  Divisional  Judge  had  jurisdiction  to  hear  the  appeal. 

We  do  not  see  any  necessity  for  interference  with  the 
order  of  the  Divisional  Judge  on  the  merits.  If  Ghulam 
Muhammad  objected  to  the  execution  before  him,  it  is  possible 
that  he  was  wrong  in  ordering  execution  to  issue  for  the  whole 
decree,  but  since  his  order,  a  fresh  application  has  been  made, 
in  which  other  decree- holders  have  joined,  and  the  decree  is 
now  said  to  be  fully  executed.  A  dakhah^ma  has  certainly  been 
filed  and  attested.  Mr.  Muhammad  Shaii  says  this  is  a  ficti- 
tious document,  and  that  Ghulam  Muhammad's  guardian  put 
in  a  petition  disclaiming  execution,  which  was  returned  as  the 
record  was  in  this  Conrt,  As  we  do  not  fully  know  the  facts, 
and  as,  in  any  case,  a  fresh  joint  application  was  a  good 
authority  for  executing  the  decree  as  n  whole,  we  do  not  wish 
to  pass  any  order,  which  would  hare  the  effect  of  unsettling 
the  completed  acts  of  the  execution  Court.  But  our  order 
will  be  ?vithout  prejudice  to  the  judgment-debtor,  or  any 
decree-holder  who  has  not  really  joined  in  the  new  application 
to  show  the  real  facts.  The  execution  Court  will  have  fall 
authority  to  inquire  how  far  execution  has  been  really  carried 
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oqt  this  being  one  of  the  appellant's  objections,  and  to  pass 
any  order  which  is  necessary  in  the  ends  of  justice.  If 
appellant  is  actually  in  possession  still,  and  Ghalam  Muham- 
mad will  not  dispossess  him,  we  do  not  see  that  he  really 
reqaires  an  order  from  ns  to  protect  him.  He  can  of  oonrse 
maintain  his  possession. 

For  the  above  reasons,  we  uphold  the  order  of  the  Divi- 
sional Jnd^eand  dismiss  this  appeal.  But  the  circumstances 
being  peculiar,  we  direct  that  tlio  parties  pay  their   own  costs 

throughout. 

Appeal  dismi.ssed. 

No.  29. 

Before  Mr.  Justice  Stogdon  and  Mr.  Justice  Chattetji. 

HIRA  SINGH  AND  OTHERS,-(Dkfendants).— APPEL- 
LANTS, 

Versus 

SHER  SINGH  AND  OTHERS,— (Plaintiffs),— RES- 
PONDENTS. 

Case  No.  .312  of  1896. 
Mortgage  by  widow — Decree  of  foreclosure   against  ividow — Regulation 
KV 1 1  of  1806 — Regularity  of  proceedings,   presumption   as  to — Suit  by  rcver- 
sioners  for  recovery  of  land   after  death   of  widow— Limitation    Act,    1877, 
2nd  Schedule,  Article  141—  Bes  judicata — Estoppel. 

Held,  that  as  against  a  person  in  possession  of  land  under  a  title 
created  by  a  widow,  or  in  virtue  of  a  decree  for  possession  obtained 
against  a  widow,  the  reversioners  have,  under  Article  141  of  the  Limita- 
tion Act,  twelve  years  from  the  date  of  the  widow's  death  within  which 
they  can  sue  for  recovery  of  the  land. 

Held,  farther,  that  where  a  suit  is  brought  against  a  female  heiress 
in  possession  in  respect  of  any  matter  which  strikes  at  the  root  of  her  title 
to  the  property,  a  decree  fairly  and  properly  obtained  against  her  binds 
all  the  reversioners,  but,  inasmuch  .as  the  widow's  estate  is  ordinarily  a 
limited  one,  and  as  she  represents  the  reversioners  only  in  special  cases, 
in  order  that  such  decree  should  bind  the  latter,  it  must  be  shown,  in  the  first 
instance,  that  the  litigation  was  one  in  which  the  entire  interest  in  the 
estate  she  held  in  possession  was  at  stake,  and  then,  that  she  had  suffi- 
ciently protected  the  reversioner  s  interests,  and  that  there  was  a  f.air  and 
proper  inquiry. 

A  widow's  position  with  reference  to  the  reversioners'  interests  is 
like  that  of  a  trustee,  and  any  failure  or  neglect  on  her  part  to  defend 
those  interests  in  any  such  litigation  nsnder  a  decree  obtnined  against 
her  valueless  against  the  reversioners. 

Whore  certain  mortgagees  had,  during  the  widow's  life-iime,  obtaincJ 
a  decree  of  foreclosure  against  her  under  R-^giilation  XVII  .if  1806,  held, 
that  *3  against  the  reversioners,  who  sued  for  recovery  of  the   laod  after 
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the  death  of  the  widow,  the  ouun  of  proving  that  the  said  foreclosure^ 
proceedings,  were  in  due  form  and  that  ihe  right  of  redemption  was 
fsxtinct,  waH  on  the  mortgagees,  thero  hein^  no  prnsamption  in  f.ivonr  of 
the  regularity  and  propriety  of  such  proceedings. 

A  plea  of  estoppel  by  conduct,  held,  not  established. 
Further  appeal  from  the  order  of  Khan  Mnhammad  Hayat  Khan^ 
G.8.I.,    Additional    Divisional  Judge,  Amritsar   Division,  at 
Jvlhindnr.  dated  2^th-26th  February  1896. 

K.  P.  Roy,  for  appellants.  • 

W.  H.  Rattigan,  Q.  C,  and  Shelverton.  for  respondents. 

The  facts  of  the  case  are  fnlly  stated  in  the  followlntr 
judgment  delivered  by 

Chattkr,!!.  ,f.— Tlif  material   facts  of  this  case  are    shortly  29th  Marfh  1898. 
these  : — 

The  plaintiffs  are  admittedly  the  male  reversionary  heirs 
of  one  Nihal  Singh,  a  Jat  of  Rattangarb,  in  the  taheil  and 
District  of  Amritsar,  who  died  childless,  leaving  a  widow. 
Mussammat  Sobhan,  about  twenty-six  or  twenty-seven  years 
before  suit.  Mussammat  Sobhan  succeeded  to  the  land,  and  on 
19th  April  1872  she  mortgaged  it  with  possession  to  Partap 
Singh  Bawa,  father  of  the  appellants,  for  Rs.  360  by  way  of 
conditional  sale  after  a  term  of  three  years.  On  8th  January 
1877  the  mortgagee  applied  for  issue  of  notice  of  foreclosure. 
On  14th  August  1877,  a  report  of  service  having  been  made, 
the  proceedings  were  consigned  to  the  record  room.  On  7lh 
May  1879  the  mortgagees  sued  for  foreclosure,  the  year  of 
grace  having  expired,  against  Mussammat  Sobhan.  The  5th 
June  was  fixed  for  her  appearance  for  settlement  of  issues, 
but  she  appeared  on  the  7th  after  the  case  had  been  adjourned 
to  the  I6th  June,  and  her  statement  was  recorded.  On  the 
I6th  June  the  case  was  not  taken  up,  but  on  the  I7th  she 
filed  a  jawab-dawa  denying  receipt  of  consideration.  No  issues 
were  framed,  but  a  decree  was  passed  in  the  mortgagee's  favour 
on  that  date. 

In  April  1887  some  of  the  present  plaintiffs  brought  a 
suit  for  a  declaration  that  the  widow's  alienation  would  not 
affect  their  reversionary  rights,  as  it  was  without  consideration. 
The  claim,  however,  was  dismissed  as  barred  by  time.  1  he 
widow  was  then  alive. 

She  being  now  dead,  the  plaintiffs  brought  the  present 
suit  for  recovery  of  the  land  on  the  allegation  that  the  mort- 
gage was  not  binding  on  them,  as  it  was  fictitious  one,  and  with- 
out consideration. 
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The  defendants  pleaded  that  the  claim  was  barred  by  the 
doit  of  1887  and  by  limitation,  and  that  the  mortgage  was  for 
lawful  necessity  and  valid.  It  was  also  pleaded  that  the 
plaintiffs  had  been  cultivating  the  land  as  defendants'  tenants, 
and  could  not  therefore  challenge  their  title. 

The  first  Court  framed  issues  as  to  (I)  the  bar  of  the 
former  suit,  (2)  bar  of  limitation,  (3)  estoppel  by  reason  of 
tenancy,  and  (4)  validity  of  the  mortgage  by  Mussammat 
Sobhan.  It  decided  the  first  two  in  plaintiffs' favour,  but  the 
last  in  defendants',  and  also  held  that  plaintiffs,  by  cultivating 
the  land  under  defendants,  had  in  a  manner  consented  to  the 
alienation.     It  therefore  dismissed  the  suit. 

In  the  Court  of  Appeal  the  plaintiffs  abandoned  all  con- 
tention as  to  the  mortgage  having  been  executed  without 
necessity,  and  asked  for  redemption  on  payment  of  the  mort- 
gage money  stated  in  the  deed.  They  further  objected  to  the 
validity  of  the  foreclosure  decree  in  1879.  The  Divisional 
Judge  permitted  them  to  change  their  ground  as  regards  the 
validity  of  the  mortgage,  and  remanded  the  case  under  Section 
566,  Civil  Procedure  Code,  for  inquiry  into,  and  report  upon, 
the  issue  he  framed,  viz.,  whether  the  litigation  in  the  fore- 
closure suit  was  bona  yi(i«,  and  whether  there  was  a  full  and 
fair  trial  in  it. 

The  return  of  the  lower  Court  was  in  defendants'  favour, 
but  the  Divisional  Judge  in  an  elaborate  judgment  disagreed 
with  its  finding,  and  hold  (1)  that  the  plaintiffs  could  chal- 
lenge the  foreclosure  decree  at  that  stage;  (2),  that  there  was 
no  fair  trial,  and  the  decree  therefore  was  not  binding  on 
plaintiffs  ,  (3)  that  there  was  no  proper  foreclosure,  and  the 
right  of  redemption  was  therefore  not  extinct ;  and  (4)  that 
no  estoppel  was  established  against  the  plaintiffs  by  reason 
of  some  of  them  having  been  defendants'  tenants  in  respect  of 
the  land  in  suit.  He  decreed  the  plaintiffs'  claim  for  posses 
sion  on  payment  of  the  principal  amount  Rs.  360  entered  in 
the  mortgage  deed.  From  this  decision  the  defendants  appeal, 
and  the  case  was  n»'gned  for  them  on  substantially  the  same 
grounds  as  were  urged  in  the  Court  below.  It  was  also  con- 
tended that  the  claim  is  banred  by  time,  owing  to  the  adversc 
possesaion  of  the  defendants  since  the  decree  of  1879,  though 
this  point  is  not  taken  in  the  written  grounds  of  appeal. 

I  do  not  think  that  the  objection  that  plaintiffs  should 
not  have  been  allowed  to  change  their  ground,  and  to  claim 
redemption  on  payment  of  the  full   sum   entered   in   the  deed 
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of  mortgage,  is  of  much   force.     The   DivIsiGnal   Judge  had  » 
discretion  in  allowing  them  to   take   np  a  point  not   urged  in 
the   lower   Conrt,   or  in  the  grounds   of  appeal,  and  it   cannot 
be  interfered  with  by  us,  except  on  cogent  grounds  and   for  the 
ends  of  justice.     There  are   no   such   grounds   in   the   present 
case.     The   plaintiffs   never  admitted   the   correctness  of  the 
decree  of  1879,  but  saed  for  possession,  ignoring  it  altogether. 
They  claimed  possession  without  payment,  alleging   the   mort- 
gage to  have  been   made   without   consideration   or   necessity, 
but  had  necessity  or  consideration    been    established,   the   suit 
could  not  have  been  on  that  account,  according  to  the   practice 
usually  followed  in    Indian    Courts,   dismissed   altogether.     Tt 
would  still  have  been  proper  to  decree  redemption  on   payment 
of  the  sum  found  to   have   been   validly  raised  by   the    widow, 
unless  it  was  also  found  that  the  right  of  redemption   was  ex- 
tinct, by  reason  of  the   mortgage   having  been   converted   into 
a  sale.     In  order  to  go  into  this  question,  it   would   have   been 
necessary  to  record  the  pleadings  of  the  parties,  and   to  inquire 
into  the  validity  of  the  decree,  if  the  plaintiffs  objected   to   it 
The  point  was  thus  an    obvious  one,  which  had  been  lost   sight 
of  by  the  parties,  who  were  fighting  the   case  on   other   issueb. 
As  soon  as  plaintiffs   admitted  the   validity   of   the   mortgage 
deed,  the  necessity  of  going  into  the  question  became  manifest, 
and  I  consider  the  Divisional   Judge  acted   in  the    interests  of 
justice  in  allowing  it  to  be  raised.  The  defendants  were  entitled 
to   a   full  inquiry  when  it  was  taken  up,  and   such    an    inquiry 
has  been  made  by  order  of  the  Divisional   Judge.     1  may    note 
that  the  defendants  themselves  did  not  rely  on    the  decree   of 
1879  in  the   first  Court  at  least  so  much  as  the  decree  of    1887. 
I  would  accordingly  over-rule  this  contention. 

The  question  of  limitation  may  next  be  discussed.  It  is 
claimed  that  the  defendants  had  adverse  possession  against  the 
widow  from  the  date  of  the  decree,  and  that  the  plaintiffs' 
claim  is  therefore  barred.  The  claim  of  the  defendants  was 
under  an  alienation  made  by  the  widow  herself,  aiid  it  has 
been  uniformly  ruled,  from  the  time  Act  XIV  of  1859  was 
enacted  up  to  the  present,  that  as  against  a  person  in  posses- 
sion under  a  title  created  by  the  widow,  the  reversioner  is  not 
barred,  if  he  sues  within  twelve  years  from  her  death,  Nobin 
Ghundar  Ohuckerbutty  v.  Issur  Ohunder  Ohuckarbutty  (IX,  W 
B.,  G.  -B.,  505,  F.  B.)  and  other  cases  on  this  point  collected  in 
Mr.  Justice  Rivaz's  judgment,  Punjab  Record,  No.  74  of  1895, 
pages  361,  362.  His  own  opinion  is  that  it  is  unquestionable 
that  in  such  cases   the  collaterals  have  under  Article  141    Act 
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XV  of  1877,  twelve  years  from  the  date  of  ihe  widow's  death. 
I  did  uot  understand  this  proposition  was  controverted  by  the 
Jeamed  counsel  for  the  appellants.  The  cases  quoted  by 
him  relate  to  a  different  point,  viz.,  that  the  possession  of  a 
trespasser  against  the  widow,  which  lasts  long  enough  to 
bar  her  claim,  also  bars  the  reversioner,  and  that,  in  such 
cases,  the  limitation  running  against  her  runs  against  the 
reversioner,  also  Luchhan  Kunwar,  Sfc,  v.  Manorath  Bam  (I.  L. 
B.,  XXn  Calc,  445,  P.  C.,);  Tika  Bam  v.  Shama  Gharn  (I.  L.  B., 
XX  All.,  42)  approving  of  Hanuman  Prasad  Singh  v.  Bhaguati 
Prasad  (I.  L.  li.,  XIX  All.,  35 7j.  No  case  was  quoted  in 
which  limitation  was  successfully  pleaded  against  the  rever- 
sioners by  a  person  holding  under  a  title  created  by  the 
widow. 

The  cases  in  which  reversioners  have  been  held  to  be 
bound  by  a  decision  in  a  suit  against  the  widow,  on  the  point 
of  limitation  or  any  other,  appear  to  be  clearly  distinguishable. 
If  the  proposition  is  true  that,  as  regards  titles  created  by  the 
widow,  the  reversioner  is  allowed,  by  Article  141,  twelve  years 
from  her  death  to  bring  his  suit,  I  am  unable  to  see  how 
limitation  can  be  affected  by  the  fact  of  the  alienee  getting  a 
decree  against  the  widow.  If  she  sells  and  gives  possession, 
limitation  does  not  run  against  the  heir.  If  she  refuses  to 
give  possession,  and  the  vendee  sues  and  gets  a  decree  for 
possession,  the  vendee  cannot  be  in  a  better  position  as  regards 
limitation.  In  cases  in  which  the  alienation  is  proper,  it 
binds  the  whole  estate,  but  this  is  due  to  the  nature  of  the 
widow's  act.  The  heir  is  bound  even  at  the  date  the  transac- 
tion takes  place.  If  adverse  possession  can  be  said  to  run  in 
such  cases,  it  must  arise  from  the  nature  of  the  act,  and  not 
simply  where  the  alienee  has  obtained  a  decree  against  the 
widow.  Many  such  decrees  do  uot  bind  the  reversioners,  and 
in  such  cases  there  is  no  adverse  possession.  In  my  opinion 
this  ground  also  must  fail. 

The  main  point  in  the  case  is  whether  the  plaintiffs  arc 
entitled  to  go  behind  the  foreclosure  decree  of  1879.  The  law 
on  the  subject  is  well  summarized  by  Mr.  Mayno  in  the  follow- 
ing passage.  Where  a  suit  is  brought  by  or  against  a  female 
heiress  in  possession  in  respect  of  any  matter  which  strikes  at 
the  I'oot  of  her  title  to  the  property,  it  is  held  that  a  decree, 
fairly  and  properly  obtained  against  her,  binds  all  the  rever- 
siooers,  because  she  '•  completely  represents  the  estate,  "  Hindu 
Law,  6th  Edition,  Section  605.     Mr.  Roy  objects  to  the  word- 
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"  fiiirly  and  properly,  "  and  contends  tliafc  such  a  decree  is 
bi!ulii\g  on  the  reversioners  in  the  absence  of  fraud  or  coHnsion 
Of  except  on  special  grounds,  and  that  the  authorities  do  uot 
<so  iurther.  He  quotes  the  Shivi  Gavga  case  IX.  M,  I.  A.  5o9, 
at  pfige  GO-i.  The  words  ''  fair  trial  "  occur  in  that  very  judg- 
ment, and  the  principles  laid  down  in  it  have  been  iidl.ered  to 
t'ver  since.  See  Ravi  Natk  Ghatterjee  v.  Mathnr  Mohan 
O'vivarni,  I.  L.  li.,  XXI  Calc,  8,  at  page  17  ;  Brommov  Dusi^-re  v. 
Kristo  Mohun  Mookerjee,  I.  L.  Jl.,  II  Calc,  222  ;  PprtuhnaTain 
Singh  V.  Trilokinalh  Singh,  7.  L.  R.,  XI  Gale,  P.  C,  18(!,  ;\t  pnge 
lf'7  ;  Snnt  Kumar  v.  Deosnram,  I.  L.  Ii.,  VIII  AIL.  3Go  :  I'lirijab 
/.Vron/,  8  of  1884  and  139  of  1888.  Counse]  tried  to  resti-ict 
the  c>peration  of  the  rule  to  cases  of  fraud  and  collusion,  pro- 
btibly  relying  on  the  language  of  Mr.  Justice  Rivaz  in  ?\o.  74- 
of  I ."^95  at  page  360.  But  Mr.  Justice  Rivaz  was  not  laying 
down  a  comprehensive  doctrine  on  the  subject,  but  giving  what 
he  thonght  was  the  gist  of  the  Shiva  Ganga  case.  It  seems  to 
jnc  that  Mr.  Mayne's  summary  is  correct,  and  that  Mr.  Koy's 
rontcTition  cannot  be  accepted. 

As  regards  the  question  on  whom  the  onna  of  proof  should 
lietcsiiow  whether  the  trial  has  been  a  full  and  fair  one, 
iiic  answer  must  depend  upon  circumstances.  The  widow's 
e.>tate  is  ordinarily  a  limited  one,  and  she  represents  the  re- 
versior.ers  only  in  special  cases.  It  would  have  to  be  shown, 
in  the  first  instance,  that  the  litigation  was  one  in  wiiich  the 
entire  interest  in  the  estate  she  held  in  possession  was  at 
.stake,  and  then,  in  oixler  to  bind  the  reversioners,  that  she 
snthciciitly  pi'otected  their  interests,  and  that  theie  was  a 
proper  and  fair  inquiry.  Once  the  homi  fide  (-haracter  of  the 
litigation  is  established,  and  that  the  widow  contested  tlie  case 
l»i'('perly,  the  t  esult  will  bind  her  as  well  as  those  who  succeed 
iier.  In  a  suit  spjinging  from  the  widow's  own  alienation  it 
is  rarely  possible  for  her  to  protect  the  rights  of  the  rever- 
Rioner^,  for  she  cannot  in  any  case  challenge  the  validity  ot- 
her act,  and  the  Court  would  not  be  bound  to  go  into  any  issue 
regarding  it.  In  the  present  instance,  howevc)-,  it  was  possible 
for  iier,  without  denying  the  binding  character  of  her  mortgage, 
to  c(>ntest  the  foreclosure  suit  on  the  ground  that  there  was 
no  proper  notice  served  on  her,  or  on  any  ground  that  vitiated 
*he  foreclosure  proceedings.  The  mortgage  is  now  admitted 
to  have  been  made  for  necessity.  The  widow's  act  so  far 
therefore  binds  the  reversioneis,  a)id,  if  the  foreclosure  has 
properly  taken  place,  their  rights  are  extinct.     The  question, 
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■whether  there  has  been  a  fair  and  proper  trial  of  the  issues 
arising  in  that  suit,  is  cue  which  thas  properly  arises  in  this 
suit,  but  must  be  considered  independently  of  the  fact  that 
the  mortgage  was  validly  made. 

All  discassion  regarding  the  onus  of  proof  is  practically 
of  little  consequence  in  this  suit,  because  there  is  no  difficulty 
in  deciding  whether  the  decree  in  the  foreclosure  suit  was  a 
fair  and  proper  one.  In  my  opinion  so  far  from  the  trial  in 
that  suit  being  fair  and  proper,  there  was  no  trial  at  all.  The 
Court's  procedure  tcoms  with  irregularities.  The  widow,  who 
■was  old  and  decrepit  at  the  time,  made  no  effort  to  protect 
the  reversioners*  rights,  nor  even  her  own,  and  the  decree  wa^ 
passed  without  drawing  any  ispues  or  making  any  inijuiry 
The  record  shows  that  the  5th  June  1879  was  fixed  for  settle- 
ment of  issues,  but  by  mistake  a  summons  on  a  form  for  final 
disposal  with  partial  corrections  was  issued.  On  the  5th 
iMnssammat  Sobhan  did  not  appear,  and  the  hearing  was  ad- 
journed to  the  IGth  in  order  that  the  proceeding.^  under  the 
Regulation  might  be  examined.  She  appeared  on  the  7th  and 
asked  to  be  allowed  to  make  her  statement  as  she  was  voiy 
old.  She  was  permitted  to  do  so,  and  denied  receipt  of  <'on- 
sideration,  but  admitted  that  she  had  got  a  notice  in  1877. 
The  case  appears  not  to  have  been  taken  up  on  the  IGtIi.  and 
on  the  following  date  the  widow  put  in  hvv  Jauah-doun  which 
was  to  the  same  effect  as  her  first  statement,  on  which  the 
presiding  .ludgo  passed  a  decree  in  favour  of  the  then  plaintiffs 
giving  as  his  reasons  that  the  day  was  fixed  for  evidence,  but 
she  had  not  any  in  readiness,  and  that  prima  facie  plaintiffs' 
claim  appeared  to  be  good.  Now,  in  fact  the  issues  had  never 
been  di^awn,  and  no  date  had  been  fixed  for  heaiing  of  evi- 
dence. The  Court  was  entirely  under  a  misapprehension  on 
these  points.  Mnssaramat  Sobhan  did  not  raise  any  defence  in 
relation  to  the  foreclosure  proceedings,  but  she  pleaded  thatslu' 
had  been  over-reached,  and  denied  receipt  of  consideration,  but 
this  was  not  put  in  issue  and  enquired  into.  It  can  scarcely 
be  said  that  the  widow's  conduct  showed  any  con.sciousness  of 
the  duty  she  owed  to  the  reversioners  to  protect  their  rights 
and  in  the  absence  of  any  statement  made  by  her,  from  whieli 
the  regularity  of  the  foreclosure  proceedings  may  be  legitimately 
inferred,  and  further  in  consequence  of  the  Court's  failure 
to  question  hci' regarding  them  properly,  and  its  haste  and 
error  in  disposing  of  the  suit,  it  cannot  be  said  that  thoi<' 
■was  any  trial,  much  lei=s  a  fair  one,  of  the  questions  that 
arise    in  such    a  cnso,    -:o    as  to   bind  the   i-eversioners.     The 
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widow  wliether  from  ignorance  or  old  age  entirely  neglected 
the  conduct  of  the  suit.  Her  position  "with  reference  to  the 
reversioners'  interest  in  the  estate  held  by  her  was  like  that 
of  a  trustee,  and  her  failure  and  neglect  to  defend  those 
interests  render  the  decree  valueless  against  the  reversioners. 

Mr.  Roy  admitted  that  gross  neglect  on  her  part  would 
be  tantamount  to  constructive  fraud. 

.  On  the  whole,  1  am  of  opinion  that  the  decree  of  1879 
does  not  make  the  present  claim  res  judicata.  The  respond- 
ents therefore  must  be  relegated  to  the  position  of  moi-t- 
gagees,  who  have  got  a  valid  mortgage  from  the  widow,  and  who 
have  issued  notice  of  foreclosure  under  the  Regulation  of  180(5. 
It  is  open  to  them  to  show  in  this  suit  that  the  foreclosui'e 
proceedings  were  in  due  foi'm,  and  that  tlie  right  of  redemp- 
tion is  extinct. 

I  think  tlie  onus  of  proving  this  issue  is  entirely  on  the 
respondents.  The  notices  themselves  have  been  destroyed,  l)at 
this  is  a  piece  of  misfortune  which  cannot  be  lielped.  No  pre- 
sumption can  be  made  in  favoui-  of  the  legularity  and  pro- 
])riety  of  the  foreclosure  proceedings.  Fuiijab  lUcord.  liJ.  of 
1895,  pnge  97, 139  of  1882.  Nor  can  I  regard  the  oral  evidence 
produced  on  remand  as  of  any  value  whatever.  Mussammat 
Sobhan  no  doubt  in  1879  admitted  having  received  a  notice 
but  this  was  not  enough.  It  was  necessary  to  prove  very 
much  more  before  the  right  of  redemption  could  be  said  to  be 
extinguished.  Neither  the  file  of  the  notice  proceedings,  nor 
that  of  the  foreclosure  suit,  show  that  the  imperative  condi- 
tions of  the  Regulation  were  fulfilled.  For  example,  it  is  not 
shown  that  a  demand  previous  to  the  application  for  issue  of 
the  notice  was  made,  or  that  a  copy  of  the  application  was 
served  with  the  notice.  I  have  no  difficulty  in  finding  on 
this  issue  in  favour  of  the  plaintiffs. 

As  regards  estoppel  there  is  no  sufficient  ground  to  hold  it 
established  against  any  of  the  plaintiffs.  It  is  not  shown  that 
any  of  them  was  actually  a  tenant  of  the  defendants  when  the 
suit  was  brought.  It  is  true  that  most  of  tliem  have  cultivated 
the  land  under  defendants  off  and  on,  but  from  this  it  cannot 
be  inferred  that  they  have  foregone  their  riglits  of  ownership. 
A  suit  was  brought  by  the  plaintiffs  in  1887,  which  showed 
that  defendants'  title  was  not  nndisputed.  The  first  Court 
which  decided  in  favour  of  the  defendants  did  not  find  estoppel 
proved,  but  was   of  opinion   that   from   the  plaintiffs'  conduct 
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It  conld  be  inferred  that  thej  had  iu  a  niauuer  sanctioned  tbo 
widow's  alienation.  There  is,  however,  no  sufficient  proof  that 
the  plaintiffs  at  any  time  accepted  the  Avidow's  alienation  as 
valid  and  binding  on  them.  The  plaintiffs  are  therefore 
entitled  to  redeem  the  land  on  payment  of  Rs.  o60. 

The  respondents  have  held  the  land  as  ostensible  owners 
since  1879,  but  tlie  case  of  1887  and  some  objections  made  at 
the  time  of  mortgage  ought  to  have  warned  them  that  their 
title  was  not  beyond  question.  All  things  considered,  liowever,^ 
1  think'the  parties  ought  to  bear  their  own   costs    throughont. 

I  would  dismiss  the  appeal  bat  without  costs. 

Appeal  dismissed. 


( 
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No.  30. 

Before  Mr.  Justice  Frizelle. 
HAKIM  AND  OTHERS,-.(Plaintifps),— APPELLANTS,     j 

Versus  ? Appbllatk  Sidb. 

NADIM  GUL  AND  OTHERS,— (Defendants),— 

RESPONDENTS. 

Ca.se  No.  198  of  1898. 

Civil  Procedure  Code,  1882,  Section  4S— Application  to  Revenue  Officer 
for  partition  of  land— Question  of  title  decided  by  said  o^cer— Subsequent 
suit  for  possession  of  house — Title  to  land  and  house  identical— Punjab 
Land  Revenue  Act,  1887,  Section  117. 

In  previous  partition  proceedings,  relating   to  certain   land  and   be- 
tween the  parties  to  the  present  suit,  the  Revenue    OfBcer,    before   whom 
the  proceedings  were  instituted,  passed  an  order  under  Section  117  of  the 
Land  Revenue  Act,  to  the  effect  that  he  would   himself  inquire    into  and 
{determine  the  question  of  title   that   had  been  raised.     Subsequently   the 
[present  plaintiffs  filed  an  application,  upon  which  they  paid  the  full  Htamp 
Inecessary  for  a  civil  suit,  but  which  was  not    in  the  form    of,   or   verified 
as,  a  plaint,  and  contained  no  statement  of   claim  beyond   a  reference   to 
|the  said  order,  -and  a  statement  that  a  separate  suit  would  be  brought   for 
[possession  of  a  house   connected   with  the  land.     The  application   was, 
however,  registered  in  the  register  of  civil  suits,  the  order  that  it  should 
be  so  registered  and  the  summons  issued  being  signed  by  the  said  officer, 
who  was  an  Extra  Assistant  Commissioner,  as   "  Munsif,  1st  class."     The 
oflBcer  then  proceeded  under  Section  117  (2)  (b)  of  the  Land  Revenue  Act, 
and  gave  plaintiff  a   decree   in   respect   of  the   land,   the  judgment  being 
signed  by   him  as  "  Assistant   Collector,"   and  the  decree  as  "  Munsif,  Ist 
class."     Plaintiffs  having  subsequently  sued  for  possession  of   the  house 
mentioned  in  their  said  application,  defendants  pleaded   that  the  suit  was 
jbarred  under  Section  43  of  the  Civil   Procedure   Code,  on  the  ground  that 
the  decree  in   the   partition   proceedings  had   been   passed  by   the  Extra 
Assistant  Commissioner,  purely    in    the   exercise  of    his  civil  powers  as  a 
Munsif,  1st  class,  and   that  therefore   the  claim  to  the  house  could  have 
been  made  before  him  and  determined  in  those  proceedings.     It  was  ad- 
mitted that  plaintiffs'  title  to  the  land  and  to  the  house  was  the  same. 

Held,  that  the  Extra  Assistant  Commissioner  had  clearly  intended  in 
the  partition  proceedings  to  act  under  Section  117  (2)  (b)  of  the  Land 
Revenue  Act,  as  a  Revenue  Officer,  and  that  his  jurisdiction  was  confined 
to  the  question  of  title  to  the  land  which  alone  was  the  subject  of  those 
proceedings. 

Held,  therefore,  that  inasmuch  as  no  claim  to  the  house  could  have 
been  included  in  the  former  proceedings,  the  present  suit  was  not  barred 
under  Section  43  of  the  Civil  Procedure  Code. 

Further  appeal  from  the  or dar  of  H.  Maude,  Esquire,   Divisional 
Judge,  Peshawar  Division,  dated  I6th  June  189. 

Muhammad  Shah  Din,  for  appellants. 

Janki  Nath  Kaul,  for  respondents. 
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The  judgment  of  the  Court  was  delivered  by 

17th  Feby.  1898.  Frizelle,  J. — The   Divisional    Judge   has  dismissed   this 

suit  under  Section  43,  Civil  Procedure  Code,  on  the  ground 
that,  in  a  partition  proceeding  previously  pending  between 
the  parties,  when  a  question  of  title  was  raised  and  inquired 
into,  and  decided,  the  claim  to  the  house  now  in  dispute  should 
have  been  made.  In  that  proceedings  the  first  Court  as  a 
*  Revenue  Officer,  on  27th  January  1896,  passed  an  order  that  he 
would  himself  determine  the  question  of  title  that  had  been 
raised.  This  order  was  passed  under  Section  117  of  the  Land 
Revenue  Act,  and  the  Revenue  Officer  then  pi'oceeded  undei' 
sub-section  2  (6)  of  that  section  and  gave  a  decree  in  plaint- 
iffs' favour.  That  inquiry  and  decree  only  referred  to  the  land, 
which  was  the  subject  of  the  partition  proceedings,  and  did  not 
include  the  house  now  in  dispute.  Plaintiffs'  title  to  the  land 
and  the  house  is  admittedly  the  same,  but,  in  the  partition  case 
which  the  Revenue  Officer  tried  as  a  Civil  Court,  no  claim  to 
the  house  could  have  been  included.  I  therefore  think  the 
present  suit  is  not  barred  by  Section  48. 

It  is  contended  for  respondents  that  this  decree  of  the 
first  Court  was  passed  purely  in  the  exercise  of  its  civil 
powers  as  Munsif  of  the  first  class,  and  that  therefore  the  claim 
to  the  house  could  have  been  then  made  and  determined.  From 
examination  of  the  record,  I  find  that,  after  the  Revenue  Officer 
(Lala  Mangal  Sain,  Extra  Assistant  Commissionei'J  had  passed 
his  order  under  Section  117,  plaintiffs  filed  an  application  re- 
ferring to  the  previous  order,  and  on  this  application  fall  stamp 
was  paid.  This  application  was  registered  in  the  register  of 
civil  suits,  and  the  ordei- that  it  should  he  so  registered  and 
summons  issued  was  signed  by  the  Extra  Assistant  Commis- 
sioner as  "  Munsif,  1st  class."  He  signed  the  judgment  as 
Assistant  Collector  and  tht;  decree  as  Munsif,  1st  class.  But 
the  officer  was  the  same  throughout.  1  think  it  was  merely  a 
mistake  signing  as  Munsif.  He  clearly  intended  to  act  under 
sub-section  (2)  (h)  as  a  Revenue  Officer,  merely  observing  the 
procedure  laid  down  for  Civil  Courts,  and  his  jurisdiction  was 
confined  to  the  question  of  title  raised  in  the  revenue  proceed- 
ings, namely,  the  title  to  the  land. 

Although  plaintiffs  filed  a  sepaiate  application  after  the 
order  of  the  27th  January,  and  the  application  was  on  the  full 
stamp  necessary  for  a  civil  suit,  it  was  not  iti  the  form  of  a 
plaint,  it  was  not  vei-ified  as  a  plaint,  it  contained  no  statement 
of  the  claim- beyond  a  reference  to  the  order  of  27th  January, 


May  1898.  ]  CIVIL  JUDGMENTS— No.  31.  101 

and  expressly  stated  that  a  separate  suit  would  be  brought  for 
a  house  connected  with  the  land,  that  is,  the  house  now  sued 
for. 

I  accept  the  appeal  ;  set  aside  the  Divisional  Judge's  order 
and  remand  the  case  to  him  for  decision  of  the  appeal  on  the 
merits.     Stamp  to  bo  refunded.     Other  costs  to  be  costs   in  the 

case. 

Appeal  allowed  :  cause  remanded. 


No.  31. 

Before  Mr.  Justice  Stajdmi,  and  Mr.  JuHtice  Cfudferji. 

MALIK  RAHiM  BAKHSH  AND  OTHERS,— 

(DEFiiNDANis), -PETITIONERS, 

Versus  I  Side. 

MUSSAMMAT  FAKHAR-UN-NISA,— (Plainiifk),—        ) 
RESPONDENT. 

Case  No.  269  of  1897. 

ttos  judicata — Crons  >iuits  relating  to  same  subject-matter,  and  invvluiny 
identical  issues  tried  together — Findings  on  issues  in  both  judgments  identi- 
cal— Appeal  from  judgment  in  one  case  only — Civil  Prccedurc  Code,  1882, 
Section  13. 

Where  two  cross  suits,  relating  to  the  same  subject-matter  and  giving 
rise  to  identical  issues,  are  tried  by  the  same  Court,  and  it  cannot  bo 
urged  that  there  is  a  bar  to  the  trial  of  the  issues  b}'  the  Court  in  either 
case,  an  Appellate  Court  is  not  precluded  from  adjudicating  on  those 
issues,  if  one  judgment  is  appealed  and  the  other  is  not,  by  the  operation 
of  the  latter  judgment  under  the  rule  of  res  judicata,  though  the  findings 
on  the  issues  in  both  judgments  are  identical. 

/.  L.  R.,  XVI  Calc,  233,  followed;  I.  L.  B.,  VlCalc,  31U,  not  followed  I 
/.  L.  R.,  XI  AIL,  148,  distinguished. 

A  decision  on  a  point,  which  is  decided,  but  which  is  not  necessary  for 
the  decision  of  the  suit,  which  is  disposed  of  on  another  point,  cannot 
operate  as  res  judicata. 

Where  a  plaintiff  brought  her  own  suit,  in  which  the  question  of  her 
right  necessarily  and  directly  arose,  Jield,  that  she  could  not  be  held  to 
have  acquiesced  in  the  same  issue  being  treated  as  a  material  one  in 
another  suit,  in  the  same  Court,  in  which  she  was  impleaded  only  as  a 
member  of  the  family,  the  two  suits  being  tried  together. 

*  Application  for  review  of  the  judgment  of  the  Chief  Court, 
dated  leth  March  1897. 

K.  P.  Roy  and  Jaishi  Ram,  for  petitioners. 


*The  judgment  of  which  a  review  was  prayed,  is  reported  as  No,   23 
Punjab  Record,  1897.— Ed.,  Punjab  Record,  ' 
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The  petition  for  review  of  judgment  was  rejected   by    the 
following  judgment  delivered  by 
24ith  Ftby.  1898.  Chatterji,  J. — This  is   an    application   by   Malik    Rahim 

Bakhsh  and  Malik  Kadir  Bakhsh,  two  of  the  defendants-re- 
spondents, for  review  of  a  judgment,  which  has  been  published 
as  No.  23  in  the  Punjab  Record  for  1897.  All  the  points  aris- 
ing in  the  case  were  exhaustively  considered  in  that  judgment, 
and  the  review  seeks  to  re-open  almost  every  point  decided  in 
it.  The  learned  argument  for  the  petitioner  took  up  the 
greater  part  of  two  days,  and  most  of  it  was  addressed  to  the 
question  of  r€$ judicata,  which  was  taken  as  a  preliminary  ob- 
jection at  the  original  hearing  and  overruled.  This  point 
must  first  be  discussed  and  decided. 

The  facts  upon  which  the  contention  is  founded  are  set 
forth  in  the  former  judgment,  and  need  not  be  recapitulated 
here.  The  substance  of  counsel's  argument  may  be  summariz- 
ed as  below. 

1.  Tlmt  though  the  isicts  oi  Abdul  Maj'id  v.  Jew  Narain 
Mehto  {I.  L.  R.,  XVI  Calc,  233)  are  practically  identical  with 
those  of  the  present  case,  the  principle  adopted  by  the  Court 
that  the  bar  of  res  judicata  only  applies  to  the  trial  of  the  issue 
by  a  Court  of  first  instance,  and  not  to  its  disposal  by  the  Court 
of  appeal,  conflicts  with  that  laid  down  by  the  Allahabad  Court 
in  Balkishan  V.  Kishan  Lai  (I.  L.  E.,  XI  AIL,  148)  which  em- 
bodies the  sounder  doctrine,  and  is  supported  by  the  judgment 
of  this  Court  in  Nur  Muhammad  v.  Jamun,  No.  153,  Punjab 
Record,  1890. 

2.  That  it  is  immaterial  whether  the  plaintiff  could  or 
conld  not  appeal  from  the  decree  in  Rahman  Bakhsh's  case,  as 
the  bar  would  equally  apply  in  cither  case. 

3.  That  the  principle  of  res  judicata  should  be  liberally 
construed  and  applied,  and  that  we  should  be  guided  by  its  spirit 
rather  than  the  words  of  any  judgment,  interpreting  the  pro- 
visions of  Section  13,  Civil  Procedure  Code. 

The  authorities  cited  were  almost  exclusively  those  quoted 
at  the  original  hearing. 

1  have  given  the  arguments  of  the  learned  counsel  my  best 
consideration,  but  am  unable  to  see  that  there  is  any  such  error 
in  our  former  decision  as  necessitates  a  re-consideration  of  it. 
As  pointed  out  in  that  order,  the  facts  of  the  Allahabad  case 
were  very  different  from  those  of  the  present  one,  which  makes 
the  application  of  the  doctrine  it  lays  down  to  the  latter  a 
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matter  of  diflBculty.  On  the  other  hand,  the  facts  of  the  Cal- 
cutta case  were  almost  identical,  and  it  cannot  be  predicated 
with  certainty  that  the  principle  enunciated  by  the  Court  had 
no  reference  to  them.  The  Calcutta  case  is  the  only  precedent, 
which  can  be  said  to  be  directly  in  point,  while  the  Allahabad 
case  is  only  an  indirect  authority.  When  a  suit  for  rent  of  a 
particular  year  is  brought,  and  a  decision  aiinved  at,  on  issues 
raised  by  the  pleadingsof  the  parties,  it  is  easy  to  see  that  in  a 
subsequent  suit  for  rent  of  a  subsequent  year  between  the  same 
parties  the  findings  in  the  first  suit  of  the  last  Court  of  Appeal 
on  the  material  issues  would  be  binding,  and  this  has  been 
scientifically  explained  by  Mr.  Justice  Mahmud  in  Balkishan 
V.  Eishan  Lai.  But  where  two  cross  suits  relating  to  the  same 
subject-matter  and  giving  rise  to  identical  issues  are  tried  by 
the  same  Court,  and  it  cannot  be  urged  that  there  is  a  bar  to 
the  trial  of  the  issues  by  the  Court  in  either  case,  it  is  not  quite 
so  apparent  that  the  Appellate  Court  would  be  precluded  from 
adjudicating  on  those  issues,  if  one  judgment  is  appealed  and 
the  other  is  not,  by  the  operation  of  the  latter  judgment  under 
the  rule  of  res  judicata,  though  they  may  have  both  given  the 
same  findings  on  the  issues. 

Moreover,  we  should  hesitate  to  apply  arguments  used  in 
another  case,  which,  though  expressed  in  general  terms,  had 
possibly  a  special  signification  with  reference  to  the  facts  of 
that  case.  I  utterly  repudiate  the  argument  that  the  spirit 
of  the  rule  of  res  judicata  is  in  favour  of  the  petitioners,  and 
that  in  consequence  we  should  look  to  that  spirit  in  deciding 
the  objection.  The  spirit  of  that  rule  has  absolutely  no  appli- 
cation to  the  present  case,  and  had  I  to  decide  the  objection  on 
general  principles  only,  I  should  not  have  the  slightest  hesita- 
tion in  rejecting  it  as  wholly  unfounded  and  unsustainable. 
The  petitioners'  sole  hope  lies  in  bringing  their  objection  within 
the  words  of  Section  13,  Civil  Procedure  Code,  and  then  in 
insisting  on  a  strictly  literal  interpretation  of  them  without 
regard  to  the  consequences.  If  they  succeed  in  this,  we  must 
of  course  give  effect  to  the  plain  language  of  the  section,  even 
though  it  lays  down  a  rule  opposed  to  the  true  principles  of 
res  tudieata^  and  therefore  not  presumably  in  the  contempla- 
tion of  the  Legislature  in  enacting  it. 

It  is  admitted  by  Sir  Whitley  Stokes  (II,  Anglo-Indian 
Codes,  393)  that  the  question  of  res  judicata  "  is  a  subject  the 
"  importance  of  which  *  *  *  is  only  equalled  by  the  diflS- 
'  culty  of  dealing  with  it  clearly,  concisely  and  accurately  in  a 
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"  legislative  enactment."  In  Bhola  Bhai  v.  Adhesang  (I.  L.  li., 
IX,  Bom.,  75)  Mr.  Justice  West  says  :  "Section  18  of  the  Code 
"  cannot  be  applied  quite  literally,  as  if  it  could,  the  Court  try- 
"  ing  a  second  suit  would  be  bound  by  the  decision  of  a  point 
"in  a  first  suit  treated  by  the  Court  in  appeal  as  irrelevant  for 
''  that  case  though  not  formally  set  aside.  We  must  construe 
"  the  section,  if  possible,  so  as  to  avoid  an  anomalous  result 
"*  *  "  Similar  language  was  used  by  Mr.  Justice  Mahmud 
in  Sita  Bam  v.  Amir  Begnm  (I.  L.  B.,  VIII  All.,  .324)  at  page 
334.  He  said  that  the  section  *  *  "  had  given  legislative 
"  expression  to  one  of  those  rules  of  law  which  are  most  diffi- 
"  cult  to  formulate  for  purposes  of  codification,"  and  that  "  in 
"  interpreting  the  language  of  that  section  we  cannot  ignore  the 
"fundamental  principles  of  the  rule  to  which  that  section 
"  gives  expression,  unless  indeed  the  express  words  of  the  sta- 
"  tute  clearly  contradict  those  principles." 

In  the  case  decided  by  the  Allahabad  Court,  the  decision 
of  the  material  issue  as  to  plaintiff's  right  to  recover  malikana 
in  the  second  case,  was  bound  to  follow  the  decision  of  the 
same  issue  in  previous  suit  under  the  express  provisions  of 
Section  13.  There  would  have  been  no  such  question  raised 
as  was  decided  by  the  High  Court,  had  the  final  decree  of  Mr. 
Justice  Mahmud  been  passed  in  the  first  suit,  before  the  trial 
of  the  issue  in  the  second  suit  came  on.  The  complications 
arose  only  because  that  decree  was  given  after  the  decree  of  the 
first  Court  in  the  second  case,  and  because  th«  decrees  of  the 
intermediate  Court  of  appeal  were  different  from  those  of  the 
first  Court  in  both  cases.  Mr.  Justice  Mahmud  in  a  lucid 
judgment  showed  that  these  complications  did  not  affect  the 
operation  of  the  rule  of  res  judicata,  which  would  have  applied, 
had  the  facts  been  as  I  have  put  above.  But  the  important 
distinction  remains  that  in  that  case  the  decision  of  the  first 
Court  would  have  had  to  follow  the  ytnai  decision  in  the  pre- 
vious case.  Section  13  seems  clearly  to  require,  in  order  to 
constitute  res  judicala,  that  there  should  be  a  former  suit  and 
a  final  decision  in  that  suit  of  the  point  that  is  subsequently 
raised.  To  refer  again  to  the  Allahabad  case,  suppose  the  de- 
cree of  the  subordinate  Judge  in  the  second  suit  had  not  been 
appealed,  would  the  High  Court  have  been  bound  to  dismiss 
the  appeal  in  the  first  case,  on  the  ground  that  the  matter  was 
ret  judicata  for  this  reason  ?  1  decidedly  think  not.  Yet  ac- 
cording to  the  argument  of  the  reviewers'  counsel,  based  on 
Mr.  Justice  Mahmud's  reasoning,  this  would   seem  to  follow 
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In  the  Calcutta  case,  the  decision  in  neither  case  was  dependent 
upon  the  other  in  the  Court  of  first  instance,  and  I  can  find  no 
fiaw  in  the  Court's  reasoning  that  this  state  of  things  was  not 
altered  in  the  Court  of  Appeal.  It  is  admitted  that  in  the  pre- 
sent instance  also  there  was  no  bar  to  the  trial  of  the  issue  re- 
garding plaintiff's  right  in  the  Court  of  the  District  Judge. 

The  facts  of  the  present  case  are  stronger  in  favour  of  the 
plaintiif  than  those  of  the  Calcutta  precedent.  There  the 
plaintiff-appellant  had  undoubtedly  a  right  of  appeal  from  the 
decree  passed  against  him  for  rent  in  the  other  case.  But  it 
is  doubtful  whether  the  present  plaintiff  had  any  right  of 
appeal  against  the  decree  in  Rahman  Bakhsh's  suit.  I  have 
stated  the  reasons  for  my  doubt  in  my  former  order,  and  they 
do  not  requii*  to  be  repeated  here.  There  was,  I  conceive,  no 
decree  against  the  plaintiff,  and  no  relief  granted  against  her 
within  the  meaning  of  Section  206,  Civil  Procedure  Code.  She 
had  no  property  in  her  hands  which  she  could  be,  or  was, 
ordered  to  deliver  possession  of  or  to  partition,  and  no  declara- 
tion was  sought  against  her  or  granted  by  the  decree.  The 
definition  of  "  decree "  in  Section  2,  Civil  Procedure  Code, 
does  not  appear  to  militate  against  this  view. 

Petitioners'  counsel  did  not  attempt  to  show  what  the 
plaintiff's  procedure  in  appeal  would  have  been,  but  contended 
that  it  was  immaterial  whether  she  could  or  could  not  appeal, 
and  that  nevertheless  the  decision  in  Rahman  Bakhsh's  case 
made  the  question  of  her  rig^t  res  judicata  between  her  and  the 
reviewers.  This  contention  is,  in  my  opinion,  monstrous,  and 
can  only  be  acceded  to  if  it  is  clearly  supported  by  authority. 
There  does  not  appear  to  bo  any  great  weight  of  authority  in 
favour  of  it.  Niamat  Khan  v.  Phadu  Baldia  (I.  L.  R.,  VI  Calc, 
319,  F.  B.)  on  which  counsel's  main  reliance  is  placed,  appears 
to  be  wi'ong,  and  is  not  supported  by  the  precedents  cited  in 
it,  and  has  been  frequently  dissented  from.  Soorjomonee  Dayee 
V.  Suddanund  Mohapatter  (12  B.  L.  B.,  .'^04,  P.  C.)  which  it  pro- 
fesses to  follow  relates  to  a  different  point,  viz.,  that  where  a 
question  has  been  necessarily  decided  in  effect  though  not  in 
express  terms  between  the  parties,  the  matter  becomes  res 
judicata  in  a  subsequent  suit  between  them.  Nor  is  the  judg- 
ment of  the  Privy  Council  in  Krishna  Behari  Hoy  v.  Banwari 
Lai  Rity  (/.  fj.  R.,  I  Gale,  l4i)  in  point.  The  same  remark  ap- 
plies to  Kirpa  Ra'n  v.  Bhagwan  Das,  which  was  also  dissented 
from,  if  not  overruled  by  their  Lordships  in  Krishna  Behari 
Boy's  case.  Sheikh  Enayat  Vila  v.  Sheikh  Amir  Bakhsh  (25,  W- 
B.,  225)  related  to  the  binding  effect  of  a  decision  on  a  point  on 
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which  the  case  itself,  in  which  it  arose,  was  not  decided,  and  is 
opposed  to  the  latest  decisions  of  almost  all  the  'superior 
(vourta  in  India  as  well  as  the  Privy  Council. 

On  the  other  hand,  the  ratio  decidendi  of  the  following 
cases  appears  to  be  clearly  against  the  argument  that  the 
plaintiff  would  be  bound  by  the  decision  of  a  Court  of  first 
instance  in  which  she  had  no  right  of  appeal.  Bhola  Bhai  v. 
Adhesang  (7.  L.  B.,  IX  Bom.,  75)  ;  No.  20,  Punjab  Record,  1891, 
and  Kro/o  Behari  Mitterv.  Kedar  Nath  Mozamdar  (I.  L.  B.,  XII 
Gale,  580),  though  the  point  actually  decided  in  the  first  two 
cases  was,  while  analogous,  somewhat  different.  Mr.  Justice 
West  in  Bhnla  Bhai  v.  Adhesang  cites  the  opinion  of  the  emi- 
nent German  Jurist  Savigny  in  support  of  the  view  which  he 
evidently  approves  that  "  no  matter  decided  by  a«  lower  Court 
"  in  which  an  appeal  is  excluded  can  be  res  Judicata  for  any  other 
"  case  eitlier  in  the  same  or  in  any  other  Court,"  which  is  the 
rule  obtaining  in  the  continental  countries  of  Europe  (page 
80).  See  also  Anusuya  Bai  v.  Sakhoram  Pnndurang  (I.  L.  R. 
VII  Bom.,  464,  at  467,  468)  ;  Thakur  Magan  Deo  v.  Thaku'r 
Mahadeo  Surj  (I.  L.  R.,  XVlll  Oalc,  647  at  651)  supports  the 
same  view,  and  in  the  absence  of  clear  authority .  to  the  con- 
trary, I  should  be  prepared  to  hold  this  opinion.  In  Krishna 
Behari  Roys  case  the  question  of  adoption  contested  by  the 
intervener  was  appealed  and  carried  up  to  the  High  Court  in 
the  former  suit. 

Another  principle  ruled  in  Ntamat  Khan  v.  Phadu  Baldia 
(I.  L.  R.,  VI  Gale,  319,  F.  B.)  was  that  when  a  point  is  decided 
but  is  not  necessary  for  the  decision  of  the  suit  which  is  dis- 
posed of  on  another  point,  the  decision  on  the  former  point 
operates  as  res  judicata  between  the  parties.  This  was  dis- 
approved by  a  Full  Bench  of  our  Court  in  Narain  Das  v.  Faiz 
Shah  (No.  157,  Punjab  Record,  1889)  following  the  dictum  of 
their  Lordships  of  the  Privy  Council  in  Ran  Bahadur  Singh  v. 
Lucho  Koer  (I.  L.  R.,  XI  Gale,  311,  at  page  310),  and  other 
precedents  cited  in  the  judgment.  See  also  Ghela  Icharam  v 
SankalGhandJethuil.  L.  XV  B.,  Ill  Bom.,  597).  The  Full 
Bench  authority  is  binding  on  us,  and  in  my  opinion,  has  a  most 
important  bearing  on  the  question  before  us.  For  I  have 
always  been  inclined  to  take  the  view  that  the  issue  as  to  the 
daughter's  right  to  inherit  by  custom  was  not  a  material  one 
in  the  suit  in  which  Rahman  Bakli.sli  was  plaintiff. 

The  present  reviewers  were  co-defendants  with  the  plaint- 
iff  in    that  suit,  but,  before    the  finding  on  that    issue  can 
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operate  as  res  judicata  between  tbem,  it  must  be  clearly  shown 
that  it  necessarily  arose  between  the  reviewers  and  the  then 
plaintiff,  Rahman  Bakhsh.  Upon  a  cax'eful  analysis,  however, 
of  the  plaint  and  p]eadiDfi;s  iu  that  suit,  this  does  not  appear 
to  have  been  the  case.  Rahman  Bakhsh's  claim  was  based  on 
two  or  perhaps  three  causes  of  action  in  the  alternative.  He 
wanted  partition  in  accordance  with  award  of  the  arbitrators 
appointed  by  liimself  and  liis  brothers  including  the  review- 
ers, all  of  them  having  agreed  to  the  award.  In  so  far  as  this 
claim  was  concerned,  tlie  daughters  of  Karim  Bakhsh  wei-e  not 
necessary  parties,  as  the  award  could  be  enforced  against  all 
who  were  parties  to  the  arbitration  without  reference  to  the 
daughcei-s'  rights.  Their  rights  could  not  be  set  up  as  a 
defence  by  any  of  those  persons  in  such  a  suit,  and  as  a 
matter  of  fact  the  petitioners  for  review  never  set  them  up 
or  objected  to  the  claim  under  the  award,  except  on  certain 
minor  points,  which  are  immaterial  for  purposes  of  the  ques- 
ftiou  we  are  considering.  Subject  to  the  disposal  of  these 
points,  Rahman  Bakhsh  could  get  a  decree  in  accordance 
with  the  award  on  the  plcading.s  of  the  reviewers,  and  no 
issue  as  to  the  daughters"  rights  arose  between  them  on  that 
basis  of  claim.  Rahman  Bakhsh,  however,  impleaded  the 
present  plaintiff  as  a  possible  heir  of  his  father,  and  in 
order  to  have  the  partition  effected  in  the  presence  of  all 
who  had  any  claim  to  Karim  Bakhsh's  property,  and  jmrticu- 
larly,  I  appi'chend,  with  reference  to  his  other  causes  of  action 
in  case  the  award  was  held  not  to  be  binding.  In  that  case  he 
claimed  a  fourth  share  if  the  daughters  of  his  father  were 
excluded  by  custom,  if  not,  his  proper  share  under  Muhara- 
madan  law.  There  was  some  movable  property  not  covered 
by  the  award,  but  of  value  intinitesimally  small  in  comparison 
with  that  included  in  the  award,  and  to  this  the  latter  alter- 
natives alone  applied.  But  inasmuch  as  the  daughters  had 
no  property  whatever  in  their  possession,  it  was  not  necessary 
to  implead  them,  though  it  was  doubtless  convenient  to  do  so, 
and  the  issue  as  to  their  right  did  not  also  necessarily  arise  in 
those  caus'es  of  action  upon  the  pleadings  of  the  present  peti- 
tioners. They,  of  course,  denied  the  daughters'  right,  but  were 
Avillingon  that  basis  to  give  the  plaintiff  his  one-fourth  share, 
which  was  also  the  share  given  to  him  by  the  arbitrators'  award. 
There  is  no  trace  in  their  pleadings  of  any  denial  of  his  right, 
if  the  award  failed,  to  such  a  share,  which  he  was  bound  to  get 
if  the  daughters  were  excluded,  as  they  alleged,  by  custom. 
Nor,  I  apprehend,  would  they  have  any  objection  if  plaintiff  oa 
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the  basis  of  Muhammadan  law  was  content  to  take  a  seventh 
share  in  place  of  one-fourth.  They  might  have  denied  the 
daughters'  i-ights  on  the  grounds  on  which  plaintiff  reduced 
his  claim,  but  the  Court  would  not  have  becji  bound  to  frame 
and  decide  an  issue  as  to  the  daughters'  i-ights,  as  a  decree 
could  have  been  passed  in  plaintiff's  favour  for  a  share  less 
than  what  he  was  entitled  to  on  defendants'  own  showing 
without  going  into  that  question. 

The  above  reasoning  appears  to  mc  to  be  correct,  consider- 
ed strictly  from  the  standpoint  of  res  J  udicata  with  reference 
to  the  question  decided  by  the  Full  Bench  in  No.  157  of  1889. 
That  the  suit  of  Rahman  Bakhsh  was  a  suit  for  partition  of 
family  pi-operty  is  doubtless  true,  and  that  in  such  cases 
members  of  the  family,  who  are  potentially  sharers,  are  proper 
parties,  may  also  be  conceded.  It  is  certainly  convenient  and 
saves  trouble,  and  probably  further  litigation,  if  such  pi-o- 
cedare  is  adopted,  but  under  the  circumstances  the  suit  of 
Rahman  Bakhsh  could  have  clearly  proceeded  without 
impleading  the  present  plaintiff,  and  he  could  have  obtained 
all  the  reliefs  he  claimed  without  her  joinder,  subject  only  to 
her  right  to  come  in  and  litigate  with  him  regarding  her  rights 
whenever  she  chose. 

Even  if  we  assume  that  she  was  properly  made  a  party, 
and  that  the  issue  as  to  her  rights  was  a  material  one,  if 
Rahman  Bakhsh's  suit  stood  by  itself,  the  contention  cannot 
hold  when  we  find  that  she  herself  filed  a  suit  in  which  the 
question  directly  and  necessarily  arose,  before  the  other  case 
was  tried.  It  may  possibly  be  that  where  the  parties  upon 
their  pleadings  go  iiito  a  case,  and  have  all  the  issues  tried  and 
decided,  they  are  bound  by  those  tindings,  where  each  of  them 
is  sufficient  to  dispose  of  the  case  without  reference  to  the 
logical  order  in  which  the  issues  are  necessary,  as  was  ruled  in 
Piary  Mohan  Muherjee  v.  Ambica  Churn  Bandopadhya  (T.  L.  R.. 
XXIV  Gale.)  900).  I  give  no  opinion  on  this  question.  But 
Avhere,  as  in  the  present  instance,  the  plaintiff  has  brought  her 
own  suit,  in  which  the  question  of  her  right  directly -and  neces- 
sarily arises,  she  cannot  be  held  to  have  acquiesced  in  the 
same  issue  having  been  treated  as  a  material  one  in  another 
suit,  in  which  she  is  only  impleaded  as  a  member  of  the  family, 
the  two  suits  being  tried  together.  Surely  the  logical  order  of 
treatment  is  to  hold  the  issue  as  materially  and  primarily 
arising  in  her  own  suit,  and  to  decide  that  issue  in  the  other 
casCj  if  it  is  considered  proper  to  draw  it  at  all,    in   accordance 
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with  the  decision  in  her  suit.  I  have  tried  to  show  that  it  is 
not  absolutely  necessary  in  that  case.  A  fortiori  it  is  not  so 
when  there  is  a  contemporaneous  suit  by  the  plaintiff  herself. 

Lastly,  if  stress  is  laid  on  the  necessity  of  plaintiff's 
joinder,  and  of  the  issue  regarding  her  right  in  Rahman 
Bakhsh's  suit  on  the  ground  that  it  was  a  partition  suit,  and 
this  is  conceded  to  the  petitioners,  the  right  view  to  take 
would  be  to  regard  the  two  suits  as  one,  as  they  undoubtedly 
are  in  substance,  and  to  hold  that  a  single  appeal  is  sufBcient 
to  bring  the  question  of  her  right  properly  before  the  Court 
of  Appeal.  Plaintiff!'s  suit  is  also  for  partition  and  possession 
of  her  share,  and  all  members  of  the  family  are  parties  to  it. 
Both  cases  have  been  heard  and  tried  together.  This  appears 
to  me  to  be  a  sufficient  answer  by  itself  to  the  contention  of 
the  reviewers.  In  fact  the  contention  has  all  along  appeared 
to  me  to  be  an  absurd  one,  without  any  foundation  in  law  or 
reason. 

1  would  accordingly  overrule  it. 

As  regards  the  merits  of  our  decision,  I  do  not   think   any 
detailed  remarks  are  required.     The  case  has  been    very    fully 
gone  into,  and  it  is  not  a  sufficient  ground  for  re-opening  it  that 
the  petitioners  think  we  ought  to  have  come  to  different  findings 
on    the    questions   decided.     No   obvious   or   material    errors 
vitiating  the  findings  are  shown,  and  it  is  too  much  for  them  to 
expect  that  we  should  go  over  the  whole  ground  again,  merely 
because   our  judgment  does   not   satisfy   them.     One  or   two 
mistakes  in  appreciating  the  evidence  bearing  on  one  or  two  of 
the  instances  cited  as  to  custom  were  alleged  in  the  .argument* 
but  they  are  very  trivial,  even  if  they   are  made  out,    which  is 
not  at  all  clear,  and  do  not  affect  our  findings  regarding  those 
instances.     As  regards  the  onus  of  proof,  we  ourselves  came  to 
a  conclusion  with  some  hesitation,  as   the   matter  was   one   of 
some  difficulty,  but  all   that  petitioners   now    urge   was   fully 
borne  in  mind  and  considered  by  us.     It   is   useless  to  quote 
decisions  under  Hindu  law  abont  emigrants  being  presumed  to 
retain  their   customs   and   their   peculiar   law    iu    their  new 
domicile.     Hindus  ordinarily  retain   their  social  and  religious 
customs,  their  priests  and  gods  and  their  mode  of  living,  wher- 
ever they  go,  but  the  same  cannot  be  predicated   of   Muham- 
madans.     In  this  case  the  parties  have  been  found  by  us  to  be 
Arains,  but  they  did  not  hold   land  on  a  tribal  tenure  as   they 
generally  do  in  Punjab  Proper,  and  the   presumption  of  their 
following    their    tribal    customs    as    agriculturists;    and   of 
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excluding  daughters  from  succession,  have  naturally  a  very 
feeble  application.  They  founded  no  village  and  did  not  hold 
land  as  a  village  community  of  Arains.  On  the  contrary,  they 
settled  in  the  suburb  of  a  town,  which  was  long  a  focus  of 
Islamism,  many  generations  ago  among  a  heterogeneous  com- 
munity of  Muhammadans,  with  whom  they  intermarried  and 
formed  ties  of  brotherhood,  and  did  their  best  in  the  past  to 
conceal  their  true  origin  by  pretending  orthodoxy  and  trying  to 
make  it  appear  that  they  were  Sheikhs,  Koreishi  or  Sidiqui. 
Having  regard  to  all  these  circumstances  and  to  the  fact  that 
they  have  been  shown  to  hold  land  only  for  two  generations,  we 
found,  after  giving  full  weight  to  all  considerations  that  tell 
in  their  favour,  that  there  Avas  no  presumption  in  favour  of  the 
custom  they  allege,  and  left  the  question  an  open  one.  They 
had  therefore  to  establish  the  custom,  and  we  held  that  they 
had  failed  to  do  so.  T  am  unable  to  see  any  impropriety  or 
error  in  our  decision. 

No  other  point  in  the  application  for  review  requires 
separate  notice.  Relief  has  been  given  to  the  petitioners  in 
respect  of  their  complaints  in  their  27th,  28th  iiiid  29th 
grounds  by  amendment  of  our  decree,  under  Section  206,  Civil 
Procedure  Code. 

I  would  accordingly  reject  this  application. 

Applicniion  lUsmissed. 


APMtWTi  Side. 
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Before  Sir  Charles  Roe,  Kt.,  Chief  Judy e,  and  Mr.  Jusiice 

Chalterji, 

PTR  BAKHSH,—(PLAiNTTrF).— APPELLANT. 

Versus 

KADTR  RAKHSH,—  (DHFF.Nr)ANT), -RESPONDENT. 

Case  No.  :)Gr>  of  IS9(;. 

Lis  pe7u]en.s — Ref/istered  (md  inivetjihtered  deeda  —Rprjisl i(it\on  Acf, 
1877,  Section  50. 

Section  50  of  ilio  Bogist ration  Act,  1877,  gives  priority  to  registered 
documents  of  certain  specified  classes,  as  regards  property  comprised 
therein,  over  nnregi.stered  dociunents  relating  to  the  same  property,  not 
being  docrees  or  orders,  provided,  in  the  latter  case,  that  such  decrees  or 
orders  are  prior  in  point  of  dale  lo  the  registered  doeinncnt. 

Where,  however,  an  unregistered  moHgiigo  had  already  brought  his 
Bujt  to  enforce  bia  mortgage,  held,  tliat  a  mortgage,  by  registered  deed, 
of  the  same  property  mado  during  tho  litigation  must,  in   accordance 
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with  the  principles  of  lis  pendens,  be  treated  as  subject  to  the  result  of  the 
suit. 

Further   appeal  from  the   order   of  Colonel    C.    H.    T.    Marshall, 
Divisional  Judge,  Lahore  Division,  dated  17th  December  1895. 

Sham  Lai,  for-  appellant. 

Sant  Ram,  for  respondenf. 

The  judgment  of  the  Conrt  was  as  follows  :  — 

Chatter.ti,  J. — The  material  facts  of  this  case  are  shortly  13/^  April  1898. 
these.  On  17th  May  J88P,  Imam-nd-din  mortgaged  two  plots 
of  land  measuring  3  kanals  each  at  Rajgarh  to  the  defendant 
Kadir  Bakhsh  by  two  deeds,  one  for  Rs.  69,  and  the  other  for 
Rs.  99.  Both  deeds  were  unregistered  and  the  moi'tgages 
were  with  possession.  Neither  deed  contains  any  khasra 
numbers  or  any  specification  of  the  mortgaged  lands  beyond 
describing  them  as  bagh. 

On  23rd  November  1891,  Kadir  Bakhsh  sued  Imam-ud-din 
for  recovery  of  the  mortgage  money  with  a  declaration  of 
lien  over  the  mortgaged  property.  On  26th  November  notice 
was  ordered  to  issue  and  the  case  was  fixed  for  the  15th 
December.  On  the  16th,  the  presiding  officer  of  the  Court 
noted  that  the  plaintiff  was  present  but  the  defendant  was 
not,  but  as  he  himself  was  ill,  changed  the  date  of  hearing  to 
the  15th  January  1892,  and  directed  that  the  defendant  should 
be  informed.  The  case  was  again  put  off  to  the  llth  February, 
but  ultimately  came  on  for  hearing  on  24^1  March  when,  on 
defendant's  confession,  a  decree  was  passed  in  favour  of  the 
plaintiff  for  Rs.  168,  with  the  declaration  of  lien  prnyed  for  in 
the  plaint. 

On  9th  January  1892,  while  the  above  suit  was  pending, 
Imam-ud-din  sold  27  Icanah  7  mnrlas  of  land,  comprising 
various  khasra  Nos.  for  Rs.  800,  to  the  plaintiff  by  a  registered 
deed. 

Kadir  Bakhsh  in  execution  of  decree  attached  his  judg- 
ment-debtor's land  including  the  6  kanals  in  dispute  in  appeal. 
This  led  to  an  objection  on  the  jiart  of  the  plaintiff  and  finally 
to-this  suit,  which  is  for  a  declaration  that  13  A;ana/s  of  land, 
khasra  No.  839,  inclnded  in  his  purchase,  are  not  liable  to 
attachment  and  sale  at  the  instance  of  the  decree-holder. 
Though  Kadir  Bakhsh's  deeds  contain  no  specification  of  the 
land  under  mortgage,  thei^e  is  now  no  dispute  that  the 
6  ka7ials  are  included  in  plaintiff's  deed  and  form  part  of  the 
.  13  kanals  for  which  the  present  suit  is  brought. 
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The  plaintiff's  deed  is  registered  while  Kadir  Bakhsh's 
deeds  are  not,  and  tliere  is  clearly  a  competition  between  these 
deeds.  Under  Section  50  of  the  Registration  Act,  the  plain- 
tiff's deed  would  have  priority  on  this  ground.  It  is  trne  that 
Kadir  Bakhsh  has  got  a  decree,  bat  it  was  obtained  subse- 
quently to  plaintiff's  sale,  and  only  gives  effect  to  mortgages 
which,  by  the  above  section,  must  be  postponed  to  it. 
Himalaya  Bank,  Limited,  v.  Simla  Bank,  Limited.  (7.  L.  R.,  VllI 
All.,  23,  F.  B.) ;  Jagnip  Bai  v.  Badhey  Singh  (I.  L.  B., 
XIII  All.,  288).  On  this  ground  plaintiff  ap])ears  to  have  a 
right  to  succeed,  which  both  the  lower  Courts  have  erroneous- 
ly failed  to  see. 

There  is,  however,  one  defect  in  the  plaintiff's  title,  which 
is  in  our  opinion  fatal  to  his  claim  des]nte  his  priority  on  the 
ground  of  registration.  It  appears  from  the  dates  above  given 
that  the  transfer  in  his  favour  was  made  pendente  life,  and  that 
in  consequenoo  his  title  is  subject  to  the  I'osult  of  the  suit. 
his  pendens  begins  when  summons  has  been  sorved  on  the 
defendant.  Now,  though  the  file  containing  the  summonses 
has  been  destroy pfl,  it  appears  clear  to  us  that  defendant  wna 
served  befoi'e  the  hearing  on  the  15th  December  1891,  though 
he  was  absent.  Had  he  not  been,  the  wording  of  the  order  of 
adjournment  would  have  been  different.  It  would  have  been 
mentioned  that  the  summons  had  not  been  served  and  fresh  ones 
ordered  to  issue.  That  the  Munsif  did  not  proceed  ex  parte  on 
that  date  was  probably  due  to  his  inability  to  take  up  the 
case  owing  to  illness.  We,  therefore,  hold  that  service  had 
taken  place  before  the  9th  of  January,  and  that  there  was  a 
litis  contesiatio  in  respect  of  the  6  kanals  mortgaged  to  Kadir 
Bakhsh  when  they,  in  conjunction  with  other  land,  were  sold 
to  the  plaintiff. 

The  Registration  Act,  Section  50,  gives  to  registered 
docnments  of  certain  specified  classes  priority  as.  regards 
property  comprised  therein  over  unregistered  documents  re- 
lating to  the  same  property,  not  being  a  decree  or  order.  The 
words  of  the  section  indicate,  and  it  has  been  ruled,  that  the 
decree  must  be  prior  in  point  of  date  to  the  registered  in- 
strument. Himalaya  Bank,  Limited,  v.  Simla  Bank,  Limited 
(L  L.  B.,  VIII  All,  23,  F.  B.),  see  also  Jagnip  Bai  v.  Badhey 
Singh  (I.  L.  B.,  XIIT  AIL,  288,  and  No.  125,  Punjab  Becord, 
1889).  liut  where  as  in  this  case,  the  unregistered  mortgagee 
has  ah-eady  brought  his  suit  to  enforce  his  mortgage,  a  transfer 
by  a  registered  deed  during  the  litigation  ought  to  be  treated  as 
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subject  to  result  of  the  suit.  This  would  bo  in  accordance 
with  the  principles  of  lis  pendens  and  there  is  nothing  in 
Section  50  to  take  out  of  the  operation  of  those  principles  a 
registered  deed  executed  under  the  circumstances  above  stated. 
In  case  of  Baij  Nath  v.  Lvchman  Das  (1.  L.  A'.,  VII  All.,  888)  a 
subsequent  decree  Avas  preferred,  though  the  facts  were  not 
(|uite  analogous.  The  case  may  be  held  to  have  been  partially 
overruled  by  the  Full  Bench  case  rcpoi-ted  in  the  8th  volume 
of  the  Allahabad  series,  but  no  authority  in  direct  conflict 
with  the  principles  we  have  enunciated  has  been  quoted  to  us, 
and  we  think  our  view  is  to  some  extent  supported  by  the 
reasoning  used  in  the  former  case.  There  is  nothing  opposed 
to  it  ia  Keshav  Pandurang  v.  Vinayak  Eari  (I,  L.  Ii„  XVIII 
Bom.,  355). 

We  are  accordingly  of  opinion,  though  on  grounds  some- 
what different  from  those  adduced  by  the  lower  Courts,  that 
the  plaintiff  is  not  entitled  to  priority. 

The  appeal  is  dismissed,  but,  under  the  peculiar  circum- 
stances of  the  case,  we  direct  that  the  parties  pay  their  own 
costs  throughout. 

Appeal  dismiased. 

No.  33. 

Before  Mr.  Justice  Reid  and  Mr.  Justice  Clark. 

GANGxi  SINGH  AND  ANOTHER,-(Defendants),— 
APPELLANTS, 

Versus 

MUSSAMMAT  SHIB  DEVI,--(Pla1x\tiff).— 
RESPONDENT. 

Case  No.  506  of  1896. 

Moiithlij  (eiiancij—Tiansfey  of  Proper  I 'j  Act,  Section  lOij  —  TcnaiiL  hold- 
irig  over — Damages. 

Where  a  tsnancy  of  ceitiiiii  ssliops  was  uot  for  agricultural  or  manu- 
facturing purposes,  and  the  tenant  fulled  to  prove  a  contract  for  a  lease 
from  year  to  year,  held,  on  the  principle  laid  down  iu  Section  lOG  of  the 
Transfer  of  Property  Act,  that  the  tenancy  was  monthly,  and  that  a 
notice  of  15  days,  terminating  with  a  month  of  the  tenancy,  was  valid. 

Held,  further,  that  the  damages  awardable  by  the  Court  against  a 
monthly  tenant  who  wilfully  and  contumaciously  holds  over,  after  notice, 
should  be  reasonable  in  amount. 


■ArpELLATB  Side. 


Further  appeal  from  the  order  of  J.  G.  M.  Uennie,  Esquire,  Bivi- 
sionalJudge,  Rawalpindi  Division,  dated  8 1  fi  February  1896. 
Ishwar  Das,  for  appellants. 
Duni  Chand,  for  respondent. 
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The  following  judgtneut  was  delivered  by 

^Ibth  April  1898.  Reid,  J.  — Wc  are  satisfied  that  the  tenancy  of  the  shops  in 

respeet  of  which  this  suit  was  filed,  was  monthly,  and  that  the 
notice  of  lo  days,  terminating  with  a  month  of  the  tenancy, 
was  valid.  The  fact  that  the  shops  had  been  let  to  a  liquor 
contractor,  who  had  a  yearly  contract  for  the  sale  of  liquor,  does 
not  affect  the  landlord.  The  tenancy  was  not  for  agricultural 
or  manufacturing  purposes,  and  the  rule  contained  in  Section 
106  of  the  Transfer  of  Property  Act  is  applicable,  the  tenant 
having  failed  to  prove  a  contract  for  a  lease  fiom  year  to  year. 
*  The  question  remains  what  damages  in  lieu  of  rent  the  landlord 

is  entitled   to,  for   the  period   during   which   the  tenant    held 
over,  after  expiry  of  notice. 

In  England  this  question  has  been  settled  by  Statute  4, 
Gcoi'ge  II,  cap.  28,  Section  1,  providing  that  the  tenant  shall 
pay  double  the  yearly  value  of  the  premises. 

The  pleader  for  the  appellants  relies  on  Kijlush  Chundcr 
Sircar  v.  Woomauund  U'Vj  (XXIV  W.  Iv.,  412),  and  Budun 
Mollahv.  K.N.  Cruillcrjcc  (//>.  411)  For  the  proposition  that 
reasonable  damages  for  the  holding  over  should  be  fixed  by  tlio 
Court  and  Tejendro  Narain  Singh  v.  Bakai  Sinijh  (I.  L.  IL, 
XXII  Gale.  658)  is  in  his  favour. 

Counsel  for  the  respondent  contends  that,  if  Rs.  1,000  per 
mensem  had  been  specified  in  the  notice  as  the  rent  payable,  it 
the  tenant  held  over,  the  whole  would  be  recoverable,  and  relies 
on  an  unreported  ruling  of  this  Court,  Civil  Appeal  195  of  J  897. 

In  that  case  the  occupant  was  mortgagee,  paying  no  rent. 
The  purchaser  of  the  equity  of  redemption  paid  olf  the  mort- 
gagee and  gave  him  notice  that,  if  he  held  over  after  a  certain 
date,  Rs.  oO  per  mensem  would  be  payable. 

The  learned  Chief  Judge  held  that,  aftci'  e.\i)iry  ot  reason- 
able notice,  the  mortgagee  '"  must  pay  what  plaintiff  distinctly 
"  told  him  would  be  the  end,  if  he  continued  to  occupy  the  shop, 
"ut::.  Rs.  SO  per  mensem." 

The  rent  fixed  for  the  shops  in  suit  was  originally  Rs.  7-8 
and  it  appears  that  the  respondent  was  willing  to  accept  Rs.  15, 
after  issuing  notice,  but  that  the  appellants  declined  to  pay 
so  much. 

Under  the  English  Statute  it  has  beeii  ruled  that  the 
penalty  is  recoverable  only  in  case  of  a  wilful  and  contumacious 
holding  over,  after  notice,  and  not  on  a  iiolding  over  under  a 
bond,  Ade  claim  of  title  or  right,  though  erroneous. 
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We  are  satisfied  that  the  holding  over  in  the  case  before 
us  was  wilful  and  coutumacious. 

In  the  case  before  the  learned  Chief  Judge  it  appears  that 
the  plaintiff  paid  Rs.  15  per  mensem  for  a  similar  shop,  the  rent 
charged  being  therefore  double  the  ordinary  rent.  It  was 
unnecessary  to  consider  whether  rent,  several  times  that  ordi- 
narily paid,  would  be  recoverable,  if  charged  in  the  notice 
to  quit. 

The  rule  laid  down  in  the  Weekly  Reporter  cases  is  equitable, 
and,  applying  that  rule,  we  hold  that  the  English  Statute  is 
a  fair  guide  to  the  damages  to  be  assessed  in  the  case  before  us. 

We  modify  the  decree  of  the  Court  below,  reducing  the 
decree  for  the  months  of  June  and  July,  from  Rs.  60  to  Rs.  30. 
In  other  respects  the  decree  of  Iho  lower  Appellate  Court  will 
stand.     The  parties  will  pay  their  own  costs  of  this  appeal. 

Decree  modified. 


No.  34. 

Be/ore  Mr.  Justice  Raid  and  Mr.  Justice  Clark. 

H.  H.  RAJA  OF  PARIDKOTE,— (Pr.ArNTiFFs),— 
APPELLANT, 

Versus 

SARDAR  GIJRDYAL  SINGH,— (Defendant),— 

RESPONDENT. 

Case  No.  362  of  1896. 

Limitation  Act,  1877,  Sections  10,  14,— "Vested   in  irusf'—Stiit  for  re- 
Icovery  of  moneij  inisappropriated  by  Khazanclii  of  Native  State — "   Defect   of 
jurisdiction  or  other  like   rauHe" — Suit  btsed  on   roi'fZ  judgment  of  foreign 
Court. 

Section  10  of  the  Limitation  Act,  1877,  lias  a  limited  application,  and 
does  not  cover  a  suit  brought  against  the  khazanchi  of  a  Native  State  to 
recover  money  said  to  have  been  misappropriated  by  him  from  the  money 
in  his  charge,  such  money  not  being  "  vested  in  trust  for  any  specific 
purpose,"  within  the  meaning  of  the  said  section. 

Neglect  or  laches  of  the  plaintiff  either  in  stating  his  case  or  prose- 
cuting  his  suit  is  not  "a  defect  of  jurisdiction  or  other  cause  of  a  like 
"  nature,"  within  the  meaning  of  Section  14  of  the  said  Act,  and  the  in- 
ability  of  the  Court  to  entertain  the  suit  must  arise  from  either  some 
unavoidable  circumstance  over  which  no  one  has  any  control,  or  some- 
thing  incidental  to  the  Court  itself,  and  unconnected  with  the  acts  of  the 
parties. 

Where,  therefore,  a  plaintiff  sued  in  a  Court  of  competent  jurisdiction, 
but  based  his  suit  on  a  foreign  judgment  which  was  a  mere  nullity,  fteW, 
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that  he  was  not  entitled  to  any  deduction  of  time,  under  Section  14  of 
the  Act,  by  reason  of  such  suit. 

First  apjpeal  from  the  order  of  Colonel  C.  If.  T.   Marshall,   Divi- 
sional Judge,  Lahore  Division,  dated  27th  January  1896. 
W.  H.  Rattigan,  Q.  C,   and  Muhammad  Shah  Din,  for 

appellant. 

K.  P.  Roy  and  Ishwar  Das,  for  r-espondents. 

The  judgment  of  the  Court  was  delivered  by 

18*^  April  1898.  Clark,  J. — The  facts  of  this  case  may  be  briefly  stated. 
Sardar  Bir  Singh,  father  of  defendant,  was  baJihshi  of  the  Farid- 
kote  State,  from  1869  to  about  April  1874,  he  then  left  the 
Faridkote  State,  and  went  to  live  in  the  Jind  State. 

On  14th  April  1877,  the  Faridkote  State  filed  two  suits 
against  Sardar  Bir  Singh  in  the  Faridkote  Courts  and  obtained 
ex-parte  decrees  on  8th  November  1879  for  Rs.  67,282,  and  on 
25th  January  1880  for  Rs.  18,044. 

•  On  the  former  foreign  decree  the  Faridkote  State  on  10th 
November  1881  filed  a  suit  in  the  Court  of  Mr.  Parker,  Judi- 
cial Assistant  Commissioner,  Lahore,  for  Rs.  67,282.  The  suit 
■was  dismissed  on  24th  February  1882,  on  the  ground,  inter 
alia,  that  the  Faridkote  Court  had  no  jurisdiction  to  pass  the 
deci'ee.  Plaintiff's  appeal  to  the  Additional  Commissioner  was 
dismissed  on  29th  August  1882,  his  appeal  to  the  Chief  Court 
was  accepted  on 24th  July  1888  and  the  claim  decreed.  (Punjab 
Record,  No.  191  of  1888).  On  appeal  to  the  Privy  Council  on 
28th  July  1894,  the  decree  of  the  Chief  Court  was  reversed,  and 
the  decree  of  the  lower  Court  restored  (Punjab  Record,  No.  112 
of  1894).  The  present  suit  was  then  filed  on  16th  March  1895 
on  the  original  cause  of  action. 

The  Divisional  Judge,  Lahore,  has  dismissed  the  suit  as 
baiTed  by  limitation,  he  held  that  Sardar  Bir  Singh  held  the 
position  of  Prime  Minister  of  the  State,  that  there  was  no  evi- 
dence to  show  that  he  ever  personally  took  over  charge  of  the 
treasury  or  treasure,  that  he  exercised  a  general  control  and 
supervision  with  his  other  numerous  duties  over  the  treasury 
oflBces  and  the  treasurer,  that  ho  was  not  a  trustee,  and  that 
Section  10  of  the  Limitation  Act  did  not  apply,  that  the  suit 
was  governed  by  Articles  90  and  91  of  Act  IX  of  1871,  and 
was  barred. 

Plaintiff  appeals  to  this  Court,  and  the  first  question  raised 
is  whether  Section  10  of  the  Limitation  Act  (Act  XV  of  1877) 
■applies. 
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To  determiae  this  it  became  necessary  to  consider  Sardar 
Bir  Singh's  position  in  the  State  with  reference  to  the 
ti'easmy. 

The  question  then  arose  whether  plaintiff  could  rely  on 
the  evidence  given  in  the  Faridkote  Court, 

We  hold  that  the  consent  of  counsel  to  accept  the  previous 
record  in  this  case  so  far  as  it  was  relevant  to  the  present  case 
(page  4,  paper  book)  must  be  construed  strictly,  and  only  to 
refer  to  such  evidence  as  was  relevant  and  admissible. 

We  held  that  the  statements  of  deceased  witnesses  record- 
ed in  the  Faridkote  Court  were  not  admissible,  as  that  Court 
was  without  jurisdiction  and  the  statements  were  made  coram 
non  judice. 

We  now  proceed  to  consider  the  position  of  Sardar  Bir 
Singh,  as  it  appeal's  from  the  evidence  on  the  file.  We  note 
that  the  witnesses  are  subjects  of  the  Faridkote  State,  and 
that  their  evidence  must  be  accepted  with  reserve,  where  it  is 
against  defendant. 

We  think  it  is  clearly  established  that  Sardar  Bir, Singh 
was  the  Raja's  right-hand  man  and  certainly  not  exclusively 
in  charge  of  the  treasury. 

It  is  argued  that  he  kept  one  of  the  keys  of  the  treasury 
and  either  himself  or  by  one  of  his  personal  subordinates  wrote 
up  the  accounts. 

The  most  important  witness  is  Dula  Mai,  he  was  one  of 
the  two  treasurers  in  charge  of  the  treasury  from  1869  to  1874, 
the  Faridkote  decree  was  also  against  him,  he  admits  having 
joined  with  Sardar  Bir  Singh  and  others  in  misappropriating 
Rs.  21,000  from  the  treasury,  he  was  imprisoned,  but  Sardar 
Bir  Singh  continued  in  office,  and  was  not  held  responsible. 

This  witness  therefore  is  not  a  credible  one  against  defend- 
ant. It. is  he  who  says  that  Sardar  Bir  Singh  had  one  of  the 
keys  of  the  treasury,  and  that  he  kept  an  account  book  of  the 
treasury  accounts. 

He  says  daily  balances  were  struck  and  money  counted  for 
about  eight  months,  after  that  no  balances  were  struck  ;  he 
says  Sardar  Bir  Singh's  predecessor  Bakhshullah  Khan  kept  no 
accounts.  When  the  bakshi  sent  for  money  without  a  voucher 
one  of  his  orderlies  used  to  come.  The  Raja's  orders  for  money 
all  came  through  Bakhshi  Bir  Singh.  Occasionally  he  gave 
orders  himself  to  pay  small  sums  of  Rs.  10  or  Rs.  20. 
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It  is  evident  then  that  the  treasury  business  was  managed  in 
a  most  primitive  fashion.  Great  reliance  is  placed  on  the  book 
in  Bir  Singh's  own  handwriting,  which,  it  is  alleged,  shows  and 
works  out  a  balance  of  Rs.  82,260  on  1st  Magh,  Sambat  1927,  and 
which  balance  is  alleged  to  have  been  tampered  with  and  al- 
tered to  Rs.  302  to  correspond  with  the  money  in  the  treasury. 
We  do  not  feel  satisfied  that  this  is  the  official  treasury  book 
kept  up  in  the  regular  way  of  business.  It  may  have  been  au 
incomplete  record  kept  up  by  Bir  Singh  for  his  own  inform- 
ation, and  may  not  have  been  fully  written  up. 

We  are  not  satisfied  that  only  Bir  Singh's  orders  on  the 
treasury  were  honoured.  The  Raja  or  the  Tikkaji  may  have 
been  able  to  give  orders  on  the  treasury. 

Dula  Mai  and  Mania  may  have  been  able  to  misappropri- 
ate money  without  the  knowledge  and  connivance  of  Bir  Singh, 
as  they  apparently  did  on  one  occasion. 

We  do  not  think  it  is  shown  that  the  treasury  money  was 
in  Bir  Singh's  custody  to  such  an  unreserved  extent  that  he 
can  be  considered  a  trustee  of  the  money. 

Just  as  the  Raja  himself  by  inattention  to  business  was 
liable  to  have  defalcations  in  his  ti-easury,  so  was  Bir  Singb, 
and  it  is  not  necessary  that  he  must  have  been  a  party  to  such 
defalcation. 

However,  supposing  that  his  service  in  the  State   involved 
the  receipt  and  custody  of  moneys  of  the  State  to  be  accounted 
for  by  him  to  the  State,  and  that  he  did   misappropriate   por- 
tion of  such  moneys,  is  a  suit  to   recover   such   moneys  within. 
Section  10,  Act  XV  of  1877. 

We  note  here  that  the  letter  of  8th  April  1877  from  the 
Faridkoto  State  to  Bir  Singh,  the  first  letter  we  have  on  the 
file,  though  there  appear  to  have  been  previous  letters,  says 
that  there  is  a  difference  of  Rs.  61 ,684  in  the  treasury  books, 
to  the  expenditure  of  which  the  papers  furnish  no  clue,  and 
asks  Bir  Singh  to  settle  up  the  account,  and  tho  original 
action  was  brought  to  recover  moneys  alleged  not  to  have  been 
duly  accounted  for,  and  to  have  been  misappropriated.  Dula 
Mai  and  Mania  were  sued  along  with  Bir  Singh,  and  the  Court 
was  asked  to  award  the  amount  from  any  of  them  who  may  be 
proved  to  be  liable. 

Section  10,  Act  XV,  1877,  says;  "  No  suit  against  a  person 
"  in  whom  property  has  become  vested  in  trust  for  any  specific 
"  purpose,  or  against  bis  legal  representatives  or  assigns  (not 
"  being  aasigns  for  valuable  couaidcrutiou)  for  LLc   puiposo  of 
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"  following  in  his  or  their  hands  such  property,  shall  be  barred 
"  by  any  length  of  time." 

Starling  in  his  work  on  the  Indian  Limitatiou  Act  under 
this   section  points  out :  — 

Two  circumstances  must  concur  to  bring  this  section  into 
operation — 1,  property  must  have  vested  in  some  person  as  a 
trustee  for  a  specific  purpose  ;  2,  the  suit  must  be  brought  to 
follow  the  trust  property. 

Vesting  implies  that  some  one  has  an  estate  in  the  subject- 
matter  of  the  alleged  trust,  not  merely  that  he  has  power  to 
charge  it  or  direct  how  it  should  be  disposed  of  (Dickenson  v. 
Tcasdale,  1  De  G.  I.  and  S.  52,  GoverdaU  v.  Charlton  42,  Q. 
B.  D.,  120),  consequently  Directors  of  a  Company  are  not  persons 
in  whom  the  property  of  the  Company  vests  under  this  Section 
(I.  L.  B.,  XVIIl  Bom.,  119),  nor  is  a  liquidator  of  a  Company. 
The  particular  words  in  tliis  section  "  iu  whom  property  has 
"  become  vested  in  trust  for  a  specific  purpose  "  render  inappli- 
cable inany  of  the  English  decisions  as  to  Directors  and  others 
being  express  trustees  of  money  over  which  they  have   control. 

The  cases  i*elied  upon  by   plaintiff   are — (1)    Burdick    v. 
Qarrick,  L.  U.,  V  Chancery  Appeals,  233. 
The  head  note  runs — 

"  An  agent  who  stands  in  a  fiduciary  relation  to  his  princi- 
"  pal  cannot  set  up  the  Statute  of  Limitations  in  bar  of  a  suit 
*'for  an  account  by  his  principal. 

"  An  agent,  who  was  a  solicitor  in  London,  held  a  power- 
"  of-attorney  from  his  principal  in  America,  to  sell  his  property 
"  and  invest  the  proceeds  in  his  name.  The  agent  received  cer- 
'•  tain  moneys  under  the  power  and  paid  them  into  his  own 
"  bankers  to  the  general  account  of  his  firm.  The  principal 
"  died  in  1859  intestate.  In  1867  his  widow  took  out  admin- 
"  istration  to  his  estate,  and  in  1868  she  filed  a  bill  against  the 
"  agent  for  an  account. 

"  Held,  that  the  agent  held  the  money  in  trust  for  his 
"  principal,  and  therefore  the  Statute  of  Limitation  was  no  bar 
"  to  the  suit." 

The  money  was  held  by  the  solicitor  there  on  quite  a 
different  footing  from  that  on  which  Bir  Singh  held  the  money 

Reliance  is  specially  placed  on  the  remarks  of  Lord 
Hatherlcy,  on  pages  238 — 240,  and  of  Sir  G.  M.  Giffard,  on  page 
243,  bttt  wc  think  that  the  remarks  muat  be  referred  back  to 
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the  facts  of  the  particular  cases  in  order  to  properly  understand 
them,  and  that  this  case  is  not  a  good  authority  for  giving 
plaintiff  the  benefit  of  Section  10. 

(2).  1.  L.  R.,  IV  All,  189.— This  case  seems  against 
plaintiff.  Section  10  was  held  not  to  apply,  as  it  had  reference 
to  express  trustees,  and  that  it  must  be  shown  that  the  rightful 
owner  has  entrusted  the  property  to  the  person  alleged  to  be  a 
trustee  for  the  discharge  of  a  particular  obligation. 

(3).  Law  Reports,  34,  Chancery  Division,  462. — This  was 
a  case  between  solicitor  and  client,  and  on  facts  entirely  dis- 
similar to  those  of  the  present  case. 

(4).  1,  Bengal  Law  Reports,  II  short  cases. — This  was  a 
case  of  master  and  servant,  sums  had  been  advanced  to  the 
servant  for  building  purposes,  and  it  was  held  "  that  the  mat- 
"  ter  partook  of  the  nature  of  a  trust  to  which  no  limitation 
"  will  apply."  The  judgment  is  only  a  few  lines  and  the  facts 
are  not  fully  stated. 

(5).  /.  L.  R.,  II  All,  361.— Starliug  on  pages  49  and  51, 
Limitation  Act,  3rd  Edition,  refers  to  this  case,  he  says  :  "  In 
'*  order,  therefore,  in  this  country  to  bring  a  case  under  this 
"  section  there  must  be  evidence  that  a  trust  has  been  created 
"  for  some  specific  purpose,  and  that  property  has  become 
"  vested  in  a  trustee  for  the  purpose  of  can-ying  that  purpose 
"into  effect." 

"There  is  only  one  casein  which  any  of  the  Courts  in 
India  have  acted  on  a  different  principle,  and  that  was  what 
".is  called  a  hard  case,"  be  then  refers  to  this  case,  II  All., 
361,  and  says,  the  Allahabad  Court  has,  subsequently  not 
approving  of  this  case,  agreed  in  principle  with  all  the  others 
{I.L.R.,  FJZZ.,  608). 

(6).  J.  L.  R.,  XI  Mad.,  274.— This  is  the  most  favourable 
case  quoted  for  plaintiff.  The  dharamJcarla  of  a  temple,  who  has 
charge  of  the  funds  of  the  temple  for  the  purpose  of  applying 
them  to  temple  purposes,  is  a  person  in  whom  f  ands  have  become 
vested  for  a  specific  purpose,  and  any  portion  of  such  funds 
which  have  come  into  his  hands  and  been  misappropriated  by 
him  may  be  followed  without  limit  as  to  time. 

However,  the  position  of  a  khasanchi  both  with  reference  to 
his  application  of  and  to  the  vesting  of  the  funds  in  hia  charge 
is  different  from  that  of  a  dharamharta. 

(7).  J.  L  B.,  XVII  Calc,  621.—"  One  T.C.,  in  anticipation 
*'  of  death  handed  over  his  property  to  the  defendant,  his  brother, 
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*'  and  verbally  directed  him  to  pay  certain  specified  debts  and  to 
"apply  the  surplus  for  the  necessities  and  support  of  his  family- 
"Held,  that  a  good  trust  was  created  at  any  rate  so  far  as  the 
"  debts  were  concerned." 

The  facts  here  are  so  different  that  we  fail  to  see  how 
the  case  gives  any  support  to  plaintiff's  contention. 

(8).  L.  E.,  Q.B„  1893,  page  390.— A  trust  fund  was  entrust- 
ed by  the  trustees  to  a  solicitor  employed  hy  them  as  solicitor  to 
the  trust,  held  that  he  must  be  considered  as  having  been  in 
the  position  of  an  express  trustee  of  such  money,  and  therefore 
the  lapse  of  time  did  not  act  as  a  bar  to  an  action  against  him 
for  the  money. 

We  are  referred  to  the  dicta  of  Lords  Esher  and  Bowen,  on 
pages  394  and  397.  We  think  it  is  right  for  us  to  consider  these 
dicta  along  with  facts  of  the  case  then  before  the  learned 
Judges. 

Those  facts   are  so  different   from  the  facts  of  the  present 
ease  that  they  render  that  case  of  no  use  to  us  as  a  guide. 
For  defendant  the  following  cases  have  been  quoted  : — 

(1).  /.  L.  B.,  IV  Calc,  455,  where  it  was  held  that  the  langu- 
age of  Section  10  is  specially  framed  so  as  to  exclude  implied 
trusts  or  such  trusts  as  the  law  would  infer  merely  from  the 
existence  of  particular  facts  or  fiduciary  relations. 

Mr.  J.  Markby  on  page  469  says:  "The  relation  between 
"  the  defendant  and  the  heirs  was  undoubtedly  a  fiduciary  one, 
"  and  therefore  in  a  very  general  sense  of  the  word  defendant 
"  might  be  called  a  trustee.  I  do  not  think  the  10th  Section  of 
"the  Act  was  intended  to  comprise  all  fiduciary  relations  what- 
"  soever.  The  position  of  agents,  factors  and  managers,  and 
*'  benamidars  may  be,  and  generally  is,  a  fiduciary  one,  but  agents 
"  and  factors  are  specially  provided  for  in  other  parts  of  the 
"  Act,  and  benamidars  are  expressly  declared  not  to  be  trustees." 

(2).  J.  L.  H.,  IV  Calc,  897,  where  it  was  held  that  the 
words  "  in  trust  for  a  specific  purpose  "  are  intended  to  apply  to 
trust  created  for  some  defined  or  particular  purpose  or  object  as 
distinguished  from  trusts  of  a  general  nature,  such  as  the 
law  impresses  on  executors  and  others  who  hold  recognized 
fiduciary  positions. 

(3).  7.  L.  E.,VCalc.,  910;  IV  All  187;  XV  Calc.  161  • 
XX  Calc,  51 ;  VIII  Calc,  788 ;  X  L  A.,  90  ;  and  Punjab  Record 
No.  84  of  1891. 
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The  leai^ned  counsel  for  plaintiff  in  construing  Section  10 
would  hold  that  the  word  '*  vested  "  means  only  "  held  in  pos- 
"  session  "  (I.  L.  B.,  I V  Calc,  468)  that  the  words  "  in  trust  for 
"  a  specific  purpose  "  would  cover  any  case  where  money  was  held 
for  the  benefit  of  the  creator  of  the  trust,  that  in  this  case  it  was 
suflScient  that  the  money  was  held  for  the  benefit  of  the  Farid- 
kote  State,  that  the  words  "  for  the  purpose  of  following  such 
"  property  "  in  the  case  of  cash  give  the  right  to  sue  for  money 
without  reference  to  the  particular  property  (L.  B.,  X  I.  A.,  96). 

The  effect  of  such  construction  would  be  that  any  person 
who  entrusted  money  to  another  for  his  own  uses,  could,  after 
the  lapse  of  any  time,  bring  a  money  suit  against  him  or  his 
representative. 

This  would,  in  oar  opinion,  be  opposed  to  the  principles  on 
which  the  law  of  limitation  is   based.     It  would  render  a  large 
number  of  the  Articles  of   Schedule  II  of  the   Limitation   Actjt 
meaningless  (e.  g.,  Articles  60,  62, 89,  90,  98,  100,  105,  133,  134.JV 
145)  as  under  the  section  so  construed  suits  under  these   arti-j' 
cles  would  not  be  barred  by  any  length  of  time.  ' 

In  our  opinion  Section  10  has  a  limited  application,  and 
does  not  cover  a  suit  brought  against  a  khazanchi  to  recoveu 
money  said  to  have  been  misappropriated  by  him  fi'om  the 
money  in  his  charge.  Such  money  was  not  '•  vested  in  trust  fori 
"  any  specific  purpose  "  with  the  hhaza7ic.hi.  AVe  therefore  hold' 
that  Section  10  of  the  Limitation  Act  does  not  apply  to  this  case 
,  The  next  question  is   whether  plaintiff's   claim    is   within 

limitation  by  reason  of  any  deductions  to  which  he  is  entitled. 

The  first  deduction  claimed  is  under  Section  13  on  the 
ground  that  Sardar  Bir  Singh  was  absent  from  British  Indu 
till  the  date  of  his  death,  the  2nd  September  1887.  We  arol 
disposed  to  think  that  plaintiff  is  entitled  to  this  dednotion,! 
and  as  we  hold  that  even  with  this  deduction  the  claim  is  barred, 
we  proceed  on  the  assumption  that  plaintiff  is  entitled  to  deduct 
the  period  np  to  2nd  September  1887. 

It  was  at  first  argued  that  the  period  of  limitation  appli- 
cable to  the  suit  was  six  years  under  Article  120,  and  that  plaint- 
iff was  entitled  to  deduct  the  period  during  which  he  was 
suing  in  the  Faridkote  Court,  from  14th  April  1877  to  8th 
November  1879,  and  add  it  on  to  the  2nd  September  1887. 
The  argument  was  obviously  unsustainable,  as  the  period  14th 
April  1877  to  8th  November  1879  has  already  been  allowed 
in  the  deduction  up  to  the  2nd  September  1887,  and  cannot 
bo  allowed  twice  over.    The  argnraent  was  not  pressed. 
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It  becomes  unnecessary  therefore  to  determine  under 
which  article  the  suit  falls  ;  if  it  does  not  fall  under  some  spe- 
cial article  it  falls  under  Article  120,  and  whether  the  limita- 
tion is  three  years  or  six  years  is  immaterial,  as  both,  periods 
stand  on  the  same  footing. 

This  suit  was  instituted  on  16th  March  1895,  and  allowing 
plaintiff  the  most  favourable  article,  it  should  have  been  insti- 
tuted on  2nd  September  1898,  unless  he  is  entitled  to  some 
deduction. 

Plaintiff  under  Section  14  claims  to  deduct  the  whole  period 
from  10th  November  1881  to  28th  July  1894,  during  which  the 
case  was  pending  in  British  Courts  up  to  the  decision  of  the 
Privy  Council.  '  > 

Passing  over  objections  taken  by  defendant  that  the  pro- 
sent  defendant  only  came  on  to  the  record  in  1887,  and  that 
the  causeof  action  is  not  the  same  in  the  two  suits,  we  proceed 
tO' consider  the  words,  •'  in  a  Court  which  from  defect  of  juris- 
"  diction  or  other  cause  of  a  like  nature  is  unable  to  entertain  " 
the  previous  civil  proceeding,  for  the  meaning  of  these  words 
will  be  sufficient  for  the  disposal  of  the  claim  to  this  deduction. 

Obviously   the  British  Courts    had  jurisdiction  to  try   the 

suit,  there  was  no  "  defect   of  jurisdiction."     Plaintiff   elected 

to  /sue  or  made  a  mistake  of   law  and  sued   on  a  foreign  j  ndg- 

\  lint   instead  of   on  his  original  cause  of  action.     The   foreign 

'.gment    was    a  mere   n^^llity,    and  the    document  on    which 

intiff  relied  was  useless,  and  so  his  suit  was  dismissed, 

• 

The  case    would  not   have   been  different  if  plaintiff  had 
m  suing  on  an   instrument,  and  his  suit  had   been  dismissed 
defect  of   stamp  or   registration  of  the  instrument.     Can  it 
:?'baid  that   it  was  from  a"  cause  of   like  nature  "  to  defect  of 
irisdiction  that  the  Court  was  unable  to  entertain  the  suit  ? 
For  plaintiff   it  is  urged  that   the  dismissal  of  the  suit  by 
the  Lahore  Court,  because  thf  Faridkote  Court  had  no  jurisdic- 
tion, is  of  a  like   nature  to   the  Lahore  Court  itself    having  no 
jurisdiction. 

Plaintiff  relies  upon  the  following  authorities  : — 

I.  L.  R.,  X  Gale,  86;  XIII  Mad.,  4.51  ;  and  Pun/ab  Record, 
o9  of  1884. 

Defendant  relies  upon  the  following  authorities  : — 

/.  L.  /?.,  .V  AIL,  .xS7  ;  XII  AIL,  207  ;  IIAIL,622  IF.  U  .  ISd!. 
871  ;  I'uvjub  Record,  No.  19  of  1888  and  No.  45  of  1893. 
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We  have  considered  these  authorities,  we  agree  with  what 
is  said  in  6  W.  B.,  184,  that  any  neglect  or  laches  of  the  plain- 
tiff in  either  stating  his  case  or  prosecuting  his  suit  is  not  a  defect 
of  jurisdiction  or  other  cause  of  a  like  nature.  The  inability  of 
the  Court  to  entertain  the  suit  must  arise  from  either  some 
unavoidable  circumstance  over  which  no  one  has  any  control, 
or  something  incidental  to  the  Court  itself  and  unconnected 
with  the  acts  of  the  parties. 

We  do  not  think  that  plaintiff's  suing  in  a  Court  of  com- 
petent jurisdiction  by  mistake  on  a  foreign  judgment,  which 
was  a  mere  nullity,  can  be  held  to  be  a  cause  of  like  nature  to  a 
defect  of  jurisdiction  in  the  Court  to  entertain  the  suit. 

In  the  end  of  his  address  counsel  for  plaintiff  quoted  /.  L. 
R.,  XIX  All.,  348,  but  in  that  case  the  ruling  was  that  Section 
14  applied  to  a  case  where  a  plaintiff  has  been  prosecuting  his 
suit  in  a  Avrong  Court  in  consequence  of  a  bond  fide  mistake 
of  law. 

The  case  is  inapplicable  as  plaintiff  was  not  here  prosecut- 
ing his  case  in  a  wrong  Court. 

We  hold  therefore  that  plaintiff  is  not  entitled  to  deduct 
the  period  spent  by  him  in  suing  in  the  British  Courts,  and 
that  the  suit  is  barred  by  limitation.  We  dismiss  the  appeal 
with  costs. 

Appeal  dismissed. 


No.  35. 

Be/ore  Mr.  Justice  Chatter ji  and  Mr.  Ju.'iticp  Gordon 

Walker. 
AHMAD  ALl  SHAH,- (Pr.AiNTiFF),— APPELLANT, 

Appbllate  Side.  ■]  Versus 

AMIR  SHAH  AND  OTHERS,— (Drpsxpants),— 

RESPONDENTS. 

Case  No.  1018  of  1895. 

Res  judicata — Omission  by  guardian  ad  litem  of  mivor  to  appeal 
against  decree — Gross  negligence  on  part  of  guard  an — Effect  of  such  decree. 

Where  in  a  previous  suit  a  decree  was  passed  against  the  present 
plaintiff,  who  at  the  time  was  a  minor,  and  was  duly  represented  by  his 
mother  as  his  guardian  ad  iifem,  heM,  that  tlu;  omission  by  the  latter 
to  appeal  on  his  behalf  from  such  decrne,  notwithstanding  that  there  were 
excellent  grounds,  both  on  law  and  in  the  facts,  for  an  appeal,  amounted 
to  gross  negligence  ou  her  part,,  and  that  under  such  circumstances  it 
would  be  contrary  to  law  and  equity  to  hold  the  plaintiff  bound  by  the 
former  decree. 
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The  position  of  a  guardian  ad  litem  of  a  minor  being  tbat  of  a  trustee, 
he  is  bound  strictly  to  act  in  the  interests  of  the  minor,  and  he  has  not 
the  liberty,  as  long  as  he  retains  his  position,  of  abandoning  the  case  as 
he  would  have  were  it  his  own,  unless  such  abandonment  is  clearly  in 
the  interests  of  the  minor.  Every  case  must  be  judged  by  its  own  facts, 
and  for  the  purpose'  of  finding  out  whether  such  guardian  was  guilty 
of  laches  or  fraud  in  previous  proceedings,  the  Court  has  power  to  go 
into  them  and  to  form  its  own  conclusions  regarding  them. 

Further  appeal  from  the  order  of  Captain  G.  8.    Martindalc,  Divi- 
sional Judge,  Mooltan  Division,  dated  I7th  June  1895. 

Herbert,  for  appellant. 

Fazl  Din,  for  respondents. 

The  facts  of  the  case  sufficiently  appear  from  the  judg- 
ment of' the  Cou)'t  delivered  by 

Chatteiui,  J.  —The  facts  of  this  case  are  sufficiently  given  'Srd  June  1898. 
in  the  judgment  of  the  fii'st  Court.  The  suit  has  been  dis- 
missed on  the  ground  that  in  the  previous  case  plaintiff 
represented  by  his  mother  as  his  guardian  ad  litem  was  sued 
for  possession  of  this  laud  along  with  his  uncle  and  a  decree 
was  passed  against  him  for  possession,  and  that  the  claim  is 
res  judicata,  there  having  been  an  issue  as  to  the  plaintifE  being 
bound  by  the  act  of  his  uncle,  Amir  Shah,  which  was  decided 
against  him. 

In  that  suit  the  uncle  refused  to  defend  it  on  plaintiff's 
behalf  on  which  his  mother  was  appointed  his  guardian  ad  litem. 
The  minor  was  thus  properly  represented  and  the  guardian's 
defence  took  the  same  line  as  is  now  taken  by  the  plaintiff. 
An  issue  was  framed  as  to  her  contention,  but  in  a  general 
form  which  was  decided  adversely  to  the  minor  on  the  ground 
that  the  mortgage  by  the  uncle  was  binding  as  it  was  for  the 
benefit  of  the  joint  family.  No  decision  was  given  on  the 
specific  point  which  was  the  gist  of  the  contention,  viz.,  that 
the  uncle  had  no  authority  "  to  mortgage  his  share  without 
"obtaining  legal  permission."  The  Court  ignored  the  provisions 
of  the  Muhammadan  law  as  to  the  powei-s  of  guardians  over 
immovable  property  belonging  to  their  wards,  and  held  that 
the  uncle  as  the  de  facto  guardian  was  competent  to  effect  the 
mortgage  for  the  benefit  of  the  joint  family.  Long  before  the 
date  of  decision,  however,  the  rule  of  Muhammadan  law  ob- 
taining in  this  Province  had  been  declared  by  this  Court  in 
No.  144,  Punjab  Record,  1883.  The  mother  did  not  appeal  and 
the  decree  became  final. 

The  evidence  taken   in    that   case   did  not  even  prove  the 
ground   on  which   the  plaintiff  was  held  bound.    It  related 
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almost  exclusively  to  the  execution  of  the  mortgage  deed,  the 
payment  of  consideration  and  the  previous  possession  of  the 
mortgagee  under  the  deed.  It  would  thus  seem  clear  that  the 
plaintiff's  guardian  had  excellent  grounds  for  contesting  the 
decree  of  the  first  Court  both  on  the  point  of  law  as  regards 
the  uncle's  authority  and  on  the  question  of  fact  as  to  whether 
the  transaction  was  for  the  benefit  of  the  minor. 

The  question,  however,  is,  can  we  go  into  these  points  in 
order  to  see  whether  the  former  decree  is  to  have  the  force 
of  res  judicata  or  not  ?  Ordinarily  we  should  not  be  com- 
petent to  do  so,  but  if  the  guardian  of  the  plaintiff  was  guilty 
of  gross  negligence  in  conducting  proceedings  on  his  behalf 
in  the  previous  litigation  the  decree  would  not  be  binding  on 
him,  and  we  are  enabled  to  go  into  these  questions  in  order  to 
see  whether  the  guardian  has  been  so  guilty  or  not. 

In  Lala  Sheo  Ghurn  Lai  v.  Ram  Nandan  Dohey  (I.  L.  B., 
XXII  Calc,  8)  where  the  next  friend  of  a  minor  plaintiff  had 
failed  to  attend  at  a  hearing,  and  the  case  was  dismissed  in 
default,  it  was  held  that  she  had  acted  with  gross  negligence, 
though  she  subsequently  unsuccessfully  tried  to  have  the 
order  set  aside  in  the  same  Court  and  in  the  Court  of  Appeal, 
and  that  the  order  of  dismissal  did  not  preclnde  a  fresh  suit 
by  the  ward  on  his  attaining  majority.  The  English  practice 
is  the  same.  See  Simpson  on  Infants,  2nd  Edition,  page  512, 
and  in  re  Hoghton  (L.  B.,  XVIII,  Eq.,  r-73>. 

Here  the  default  committed  by  the  guardian  was  her 
omission  to  appeal.  She  had  an  excellant  case  both  on  law 
and  on  the  facts  and  her  failure  to  contest  the  first  Court's 
decision  amounted  to  gross  neglect.  We  do  not  mean  to  say 
that  the  duty  of  defending  a  suit  or  of  lodging  an  appeal  from 
an  adverse  decision  is  always  incumbent  on  the  guardian  and 
that  he  has  no  freedom  of  judgment  to  decide  whether  such 
proceedings  should  be  taken  on  behalf  of  the  minor  or  not,  or 
that  he  is  necessarily  bound  to  carry  on  a  litigation  when  the 
issue  is  patently  hopeless.  The  remarks  of  their  Lordships 
of  the  Privy  Council  in  Lekra;  Roy  v.  Mahtab  Chand  (XIV 
M.  I.  A.,  page  399)  should  be  borne  in  mind  in  this  connection. 
The  duty  of  a  guardian  for  the  suit  or  of  a  next  friend  is  thus 
Buromed  up  by  Mr.  Justice  Trevelyan  in  his  work  on  the  law 
relating  to  minors.  He  should  "do  all  that  in  him  lies  to 
"  further  the  interests  of  the  minor,  and  ho  should  be  at  least  as 
'*  active  in  guarding  and  promoting  the  interests  of  the  minor 
"  as  he  would  be  expected  to  be  if  his  own  interests  were 
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involved,"  2nd  Edition,  page  280.  It  may  be  added  that  his 
position  heing  that  of  a  trustee  he  is  bound  strictly  to  act  in 
the  interests  of  the  minor,  and  he  has  not  the  liberty,  as  long 
as  he  retains  his  position,  of  abandoning  the  case  as  he 
would  have  if  it  were  his  own,  unless  such  abandonment  is 
clearly  in  the  interests  of  the  minor.  He  must  act  in  good 
faith,  that  is  with  due  care  and  caution,  and  want  of  icnowledge 
when  information  was  available  on  inquiry  would  amount  to 
gross  negligence  and  to  constructive  fraud.  Bihi  Solomon  v. 
Abdul  Aziz  (I.  L.  2?.,  VI  Calc,  687).  Every  case  mast  be 
judged  by  its  own  facts  and  for  the  purpose  of  finding 
out  whether  the  guardian  was  guilty  of  laches  or  fraud  in  the 
previous  proceedings,  the  Court  has  power  to  go  into  them  and 
to  form  its  own  conclusions  regarding  them. 

We  have  shown  above  that  there  was  not  the  shadow  of 
a  reason  for  the  guardian  of  the  minor  for  not  contesting  the 
Court's  decision.  She  was  a  woman  ignorant  and  probably 
incapable  of  forming  a  proper  judgment,  bat  she  was  the 
trustee  for  the  minor  and  the  latter  cannot  be  made  to  suffer 
for  her  laches  and  negligence  to  whatever  cause  they  may  be 
due.  The  probability  is  that  she  was  induced  to  forego 
further  proceedings. 

On  the  whole,  we  are  of  opinion  with  reference  to  the  facts 
of  this  case  that  it  would  be  contrary  to  law  and  equity  to  hold 
the  plaintiff  bound  by  the  former  decree.  The  case  must, 
therefore,  bo  gone  into  on  the  merits  and  all  the  other  conten- 
tions of  the  parties  heard  and  decided.  If  the  plaintiff  is 
held  entitled  to  succeed,  and  it  is  found  that  he  has  derived 
some  benefit  under  the  mortgage  transaction  he  should  only 
get  a  decree  subject  to  his  restoring  such  benefit. 

We  accept  the  appeal  and  reversing  the  decrees  of  the 
lower  Courts  return  the  case  to  the  Court  of  first  instance,  for 
a  fresh  decision  with  reference  to  the  above  remarks.  Court- 
fee  on  the  petition  of  appeal  to  be  refunded.  Other  costs  to 
abide  the  event. 

Appeal  allowed. 


Appellate  Side. 
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No.  36. 

Before  Mr.  Justice  Chatterji  and  Mr.  Justice  Gordon  Walker. 

CHUNUER  BHAN  AND  OTHERS —(Plaintiffs) — 

APPELLANTS, 

Versus 

AHMAD  YAR  KHAN  AND  OTHERS -(DefendAxNts),— 

RESPONDENT. 

Case  No.  1232  of  1895. 

Alluvion  and  diluvion — Title  to  land  acquired  by  accretion — Land  sub- 
sequently re-transferred  by  avulsion — Identification  of  site. 

Owing  to  changes  in  the  course  of  the  river  Chenab,  certain  land, 
which  was  identified  as  having  originally  belonged  to  plaintiffs,  after 
being  submerged,  gradually  re-appeared  on  the  Muzaffargarh  side  as  th  e 
river  receded,  but  was  subsequently  bodily  transferred  to  the  Mooltan  side 
by  a  sadden  change  in  the  course  of  the  river.  While  the  land  was  on  the 
Muzaffargarh  side,  the  defendants  brought  a  few  detached  plots  under 
cultivation,  and  were  still  cultivating  them  at  the  time  of  suit.  The 
burden  of  suing  for  possession  of  the  said  land  was  in  consequence  upon 
plaintiffs.  The  latter  instituted  a  suit  and  obtained  a  decree  in  the  first 
Court,  which  was,  however,  reversed  on  appeal  by  the  Divisional  Judge. 

Held,  in  accordance  with  the  principle  laid  down  in  Lopez'  case 
(5  B.  L.  B.,  521),  that  inasmuch  as  the  site  of  the  land  in  question  liad  been 
duly  identified  as  plaintiffs',  the  latter  were  entitled  to  succeed,  and  that 
the  mere  facts  that  they  did  not  follow  the  land  when  it  went  to  the 
Muzaffargarh  side,  and  that  the  defendants  had  brought  a  few  scattered 
plots  thereof  under  cultivation,  did  not  affect  plaintiffs'  rights  as  owners 
of  the  site. 

/.  L.  B.,  XIX  AIL,  238,  not  followed. 
Further  appeal  from  the  order  of  Captain  C.  S.  Martindale,  IHvi- 

sionalJudge,  Mooltan  Division,  dated  I7th  August  1895. 

K.  P.  Roy,  for  appellants. 

Lai  Chand,  for  respoudents. 

The  facts  of  the  case  are  fully  set  forth  in  the  judgment 
of  the  Court  which  was  delivered  by 

9th  May  1898.  Gordon  Walker,  J. — The  plaintiffs  in  these  five   appeals 

(1232 — 36)  are  individual  proprietors — of  mauza  Dhuddi  in  the 
Mooltan  District  and  the  defendants  are  the  owners  of  wauza 
Pakka  Sandila  in  Muzaffargarh  District.  The  cases  are  of  the 
usual  type  relating  to  land  subject  to  the  action  of  the  river 
(Chenab)  which  is  claimed  by  both  parties  to  the  suits. 

The  history  of  the  case  appears  to  bo  as  follows.  Plain- 
tiffs' village  (Dhuddi)  was  originally  an  area  detached  from  a 
village  of  the  same  name  on  the  Muzaffargarh  side  of  the  river. 
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The  Settlement  Record  shows  that  the  separation  took  place 
about  ]  858.  In  1863  there  was  some  dispute  about  the  partition 
of  the  area  amongst  the  proprietors,  and  from  those  proceedings 
it  appears  that  1,349  bighas  (5,397  hanals)  had  been  detached 
from  the  original  village,  this  area  being  apparently  formed 
into  a  separate  estate  on  the  Mooltan  side  of  the  river.  The 
real  starting  point  in  the  case,  however,  is  the  settlement 
survey  effected  in  1874.  In  that  year  boundary  (thakbast)  and 
field  maps  were  prepared.  Mauza  Dhuddi  is  shown  in  them 
as  bounded  on  the  north  by  Nun  (?),  on  the  east  hj  j'hok  Lachmi 
Narain,  on  the  south  by  Akbarpur,  and  on  the  west  by  the  river. 
During  the  course  of  settlement  operations  the  village  lands 
were  encroached  on  by  the  river,  and  when  the  assessment  was 
actually  made  in  1880,  only  135|^  bighas  (543  kanals)  were  left. 
Erosion  or  submersion  went  on  till  in  1887  (Sambnt  1943)  the 
whole  of  the  lands  of  the  village  had  disappeared. 

In  1890-91  the  river  suddenly  altered  its  coarse  towards 
the  Muzaffargarh  side,  and  it  was  then  found  (Tahsildar's  report 
dated  25th  May  1891,  which  started  the  revenue  proceeding.s 
leading  up  to  these  civil  suits)  that  there  was  a  considerable 
area  in  dispute  between  the  plaintiffs,  owners  of  mama  Dhuddi, 
and  the  defendants  of  Pakka  Sandila.  The  latter  alleged  that 
the  land  had  come  as  an  accretion  to  their  village,  and  that 
they  had  taken  possession  and  were  still  in  possession  of  it,  and 
that  as  it  had  been  transferred  to  the  Mooltan  side  by  avulsion 
they  were  entitled  to  retain  it.  The  dispute,  so  far  as  the 
Revenue  authorities  were  concerned  was  decided  by  the  Collec- 
tor's (Mr.  Meredith's)  order,  dated  30th  March  1893,  which 
was  passed  after  a  protracted  inquiry.  That  order  was  sup- 
ported en  appeal  to  the  Commissioner. 

The  map  in  the  file  of  those  proceedings  has  been  referred 
to  throughout  the  arguments  before  us,  and  may  now  be  referred 
to.  The  area  in  dispute  was  that  indicated  by  the  letters 
D  K  I  G.  The  Collector  found  (and  this  has  nowhere  been 
questioned)  that  the  area  had  been  recovered  from  the 
in  thi-ee  lots  : — 


river 


I)  B  E  F  G         in  Sambat  1933  (1877-78)  ; 

F  K  J  B  F        in  Sambat  1942-43         (1886-87)  ; 

J  H  I  in  Sambat  1945-46         (1889-90). 

Making  a  slight  adjustment  of  the  boundary  between  the  first 
two  of  these  plots,  the  Collector  awarded  to  the  village  of  Pakka 
Sandila  the  plot  marked  in  the  map  D  B  G  G,  thus  restoring 
the  settlement  boundary  of  mauza    Uhuddi   to  the  line  ABC. 
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All  to  the  east  of  that  line  he  allotted  to  mauza  Dhuddi,  and 
that  is  the  area  which  is  now  in  dispute.  The  effect  of  the 
Collector's  order  was  to  restore  the  boundaries  of  mauza  Dhuddi 
according  to  the  settlement  sarvey  of  1874  already  referred  to. 
The  area  in  dispute  certainly  went  to  the  Muzaffargarh 
side  of  the  river  by  accretion  and  has  come  back  by  avulsion, 
these  terms  being  used  in  their  ordinarily  accepted  sense.  In 
other  words  the  land,  after  being  submerged,  gradually  re- 
appeared on  the  Muzaffargarh  side  as  the  river  receded,  and 
was  then  bodily  transferred  to  the  Mooltan  side  by  a  sudden 
change  in  the  course  of  the  river.  At  the  same  time  it  may  be 
noted  that  the  "  accretion "  took  place  apparently  in  two 
seasons,  the  land  being  recovered  in  two  large  plots.  While 
the  land  was  on  the  Muzaffargarh  side  the  defendants  brought 
a  few  detached  plots  under  cultivation,  and  these  they  still  cul- 
tivate. Although  by  the  Collector's  decision  the  land  in  dispute 
was  included  in  the  village  boundaries  of  Dhuddi,  the  defen- 
dants, owners  of  Pakka  Sandila,  remained  in  at  least  partial 
possession,  so  that  plaintiffs  had  to  sue.  They  obtained  a 
decree  in  the  first  Court,  but  on  appeal  to  the  Divisional  Judge 
their  suit  was  dismissed. 

As  regards  the  question  of  limitation,  which  may  be  dealt 
with  first,  defendants  cannot  allege  possession  (except  in  re- 
spect of  the  small  triangular  piece  of  land  marked  BEL) 
prior  to  Sambat  1942-43.  Before  that,  as  the  land  was  submerg- 
ed, it  was  incapable  of  being  physically  possessed,  so  that  the 
fact  of  plaintiffs  being  out  of  possession  cannot  tell  against 
them.  The  plaintiffs  certainly  did  not  "  of  their  own  act  cease 
"to  possess  "  (Punjab  Record,  No.  6  of  1896). 

Next  as  to  the  rule  of  decision  to  be  applied  to  the  case. 
The  Biwaj-i-am  gives  the  custom  apph'cable  to  these  two  villages 
as  that  of  "  len  den."  The  question  of  custom  is  not  however 
really  matei-ial.  Defendants  base  their  claim  to  retain  the  land 
on  the  facts  that  when  it  appeared  on  the  Muzaffargarh  side 
they  took  possession  of  it  as  proprietors,  and  that  it  has  been 
transferred  to  the  Mooltan  si  le  of  the  river  in  a  clearly  recogniz- 
able form  by  "  avulsion,"  their  possession  remaining  undis- 
turbed. The  Divisional  Judge  has  admitted  their  claim  on 
these  groands  and  has  referred  in  support  of  his  view  to  an  un- 
published decision  of  this  Court  (No.  321  of  1893)  to  which 
reference  has  also  been  made  before  us.  That  was  a  case  be- 
tween villftges  of  Pakka  Sandila.  (defendants  in  this  case)  and 
Akbarpur  which  adjoins  Dhuddi  on  the  s»uth.     The  full   facts 
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with  regard  to  the  land  there  in  dispute  do  not  appear  from 
the  judgment,  but  it  may  bo  noted  that  it  had  "  according  to 
■'  the  general  rule  admitted  by  both  parties  become  the  owner- 
'*  ship  of  defendants  by  gradual  river  action."  That  in  itself 
would  be  enough  to  distinguish  tie  two  cases.  It  may  be  also 
noted  that  the  recorded  custom  between  the  two  villages  of 
Akbarpnr  and  Pakka  Sandila  is  different  from  that  recorded 
as  in  force  between  the  parties  '  villages.  The  former  two  vil- 
lages made  an  exception  from  the  generally  accepted  custom 
of  len  den,  and  intimated  their  intention  to  adhere  as  between 
themselves  to  that  of  the  deep  streavi. 

The  rule  to  be  applied  to  the  circumstances  of  the  present 
dispute  appears  to  us  very  clearly  to  be  that  laid  down  by  the 
Privy  Council  in  the  well  known  Lopez  cai^e  (5  B.  L.  R.,  page 
.j2I).  That  is  the  rule  which  has  been  followed  by  this  Court 
in  such  cases.  There  can  be  no  question  whatever  as  to  the 
identification  of  the  site  of  the  land  in  dispute  as  plaintiffs' 
according  to  the  settlement  maps,  and  the  Collector's  decision 
has  merely  restored  the  boundaries  of  their  village  to  what 
they  were  when  the  settlement  survey  was  made.  The  bound- 
aries of  plaintiffs'  village  on  the  three  sides  away  from  the 
river  are  clearly  defined  by  those  of  adjoining  villages,  and 
what  the  defendants  '  claim  is  to  come  in  between  Dhuddi  and 
Akbarpur,  pushing  their  boundary  right  up  to  that  of  j'huk 
Lachmi  Narain  and  completely  separating  the  two  former  vil- 
lages. The  case  is  a  very  apt  illustration  of  the  injustice  that 
would  result  from  the  acceptance  of  any  principle  other  than 
that  laid  down  in  Lopez  case.  It  is  quite  immaterial  that 
plaintiffs  did  not  follow  the  land  when  it  went  to  the  Muzaffar- 
garh  side,  and  that  defendants  did  in  fact  bring  a  few  scattered  , 

plots  under  cultivation.  That  cannot  in  any  way  affect  the 
rights  of  plaintiffs  as  owners  of  the  site.  We  have  been  refeired 
to  a  recent  ruling  of  the  Allahabad  High  Court  (XIX,  page 
238),  and  that  would  certainly  seem  to  be  in  favour  of  defend- 
ants'  contention.  But  we  are  not  prepared  to  accept  the  distinc- 
tion which  seems  to  be  there  drawn  between  Lopez  case  and 
one  like  the  present. 

It  is  only  necessary  to  notice  two  minor  points.  The 
plaintiffs  in  each  of  these  five  cases  have  proved  that  the  land 
wa«  their  property.  They  have  in  fact  sued  according  to  the 
old  map.  Then  as  to  the  small  triangular  plot  BEL.  It 
does  not  appear  that  plaintiffs  have  lost  their  righta  in  this  any 
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more  than  in  the  rest  of  the  land  in  dispute,  or  that  defendants 
have  been  in  effeetive  possession  of  it. 

The  appeal  in  this  case  is  accepted  and  the  order  of  the 
firsfc  Court  restored,  plaintiffs  beinj^  given  a  decree  for  the  land 
iu  suit  with  costs  throughout. 

Appeal  allowed. 

No.  37. 

Before  Mr.  Justice  Chatteo-ji  and  Mr.  Justice  Gordon  Walker. 

MUSSAMMAT  EMNA  AND  ANOTHER,— (Defendasts), 

APPELLANTS, 

Versus 

SAJAWAL  KHAN  AND  OTHERS,— (Plaintiffs),— 

RESPONDENTS. 

Case  No.  76  of  J.896. 

Custom — Succession — Respective  rights  of  daughters  and  collaterals — 
Sdbzani  Lund  Bilochis,  Vera  Ohazi  Khan  District — lliwaj-i-aui. 

Found,  that  defendants  had  failed  to  prove  that,  by  castom  among 
Sabzani  Lund  Bilocliis  of  Dera  Ghazi  Khan  District,  dauo^hters  are 
entitled  to  succeed  in  preference  to  collateraJH. 

In  such  cases  the  mere  fact  that  the  daughter  has  married  in  the 
tribe  and  is  in  actual  possession  of  the  laud  trives  her  no  right  of  succession 
superior  to  that  of  the  colhiterals. 

Further  appeal  from  the  order  of  li.  L.  Harris,  Esquire,  Divisional 
Judge,  Derajat  Division,  dated  3\st  October  1895. 

Muhammad  Shah  Din,  for  appellants. 

Shelverton,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

lljth  May  1898.  Gordon  Walked,  J. — The  parties  to   the  suit  are  Sabzaui 

Lund  Bilochis  of  the  Dera  Ghazi  Khan  District.  A  pedigree 
table  is  given  in  the  judgment  of  the  District  Judge.  The 
dispute  is  about  the  succession  to  the  landed  property  of 
Sanjar,  defendant,  his  daughter,  being  in  possession,  and 
plaintiffs,  who  are  collaterals,  suing  to  rdcover  on  the  ground 
that  they  exclude  the  daughters.  The  plaintiffs  are  related 
to  the  deceased  through  his  great-great-grandfather. 

The  plaintiffs  have  succeeded  in  the  two  lower  Courts 
which  have  followed  the  decision  of  this  Court  in  the  case  No. 
1157  of  1892.  In  that  case  also  the  parties  were  Lund 
Bilochis,  and  there  was  in  the  first  instance  a  doubt  as  to  tho 
meaning  of  Section  -lo  ol'  the  lliwaj-i-avi  which  i.s  to  the  effect 
that  "The  collulicralb  in  Iho  l/urd  dcgroo  arc  cutiLlod  to  auccoe  d* 
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"  More  distant  collaterals  have  no  riglit.     In  that  case  (lit.  at 

"that  time)  daughters  or  their  descendants  will   succeed.     But 

**  there  are  no  instances  forthcoming.^'     The  question  was  as  to  the 

meaning  of  the  term  third  degree  and  there  was  further  inquiry 

on  this  point.     Bat   when  the  case  came  up  for  final  decision 

I        it  was    held  that  "  as  the  entry   (in  the  Riicaj-i-am)  is    of  no 

I        "  weight  it  is  not  very   material   how   the     Bilochis   calculate 

"  degrees  of  relationship."     "  The  evidence  is  now  to  the  effect 

"  that  daughters  are  excladed  by  ^7ie  most  distant   collaterals." 

Further  it  was   held   that   "  the   collaterals    should    not    be 

Hb  "  deprived  of  the  estate  except   oii    evidence   of  a   much    more 

"  convincing   nature  than  has  been  produced  in  this  case." 

In  that  case  reference  was  made  only  to  Section  43  of  the 
Riwaj-i-am.  But  Sections  37  and  88  are  also  very  material- 
They  are  to  the  following  effect  : — 

I  "37.  If  there  are  no  male  lineal  descendants  even  then 
*'  the  daughter  or  "her  children  do  not  succeed.  The  collaterals 
•'  of  the  father  are  the  heirs." 
I  "  38.  In  our  tribe  (Biloch  Land)  neither  daughters  nor 
'si.sters  succeed  except  that  they  may  bo  given  something  by 
"  written  deed." 
It  may,  no  doubt,  be  said  of  these  entries,  as  of  Section 
43,  that  they  are  not  of  much  weight,  the  custom  alleged  being 
"  professedly  by  an  arbitrator  one,  if  not  based  on  precedent." 
There  is  one  instance  given  under  Section  37,  but  that  relates 
to  this  very  case  and  is  founded  on  the  assumption  that  the 
award  of  the  Revenue  authorities  (in  mutation  proceedings) 
was  final,  to  the  effect  that.Sanjar'a  widow  should  succeed  him 
in  the  first  instance,  and,  after  that,  the  collaterals,  to  the 
exclusion  of  the  daughters. 

It  is  not  material  in  this  case  that  the  defendants 
(daughters)  have  married  in  the  tribe,  and  the  fact  that  they 
are  in  possession  of  the  land  can  give  them  no  claim. 

We  find  that  the  defendants  (danghters)  have  failed  to 
prove  that  they  are  by  custom  entitled  to  exclude  the  plaintiffs 
(collaterals),  and  we  dismiss  tlie  nppeal  with  costs. 

Appeal  dismissed. 
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No.  38. 

Before  Mr.  Justice  Stogdon. 
j       SAGHAR  MAL,—(Judgment.debtor),— APPELLANT, 
Appellate  Side.  <  Versus 

I  HYAT,— (Decree-holder),— RESPONDENT. 

Case  No.  1482  of  1897. 

Civil  Procedure  Code,  1882,  Section  2i4:-'Decree  for  pre-emption—Quex- 
tion  whether  decree-holder  has  paid  mo7iey  into  Court  viithin  time. 

On  the  19th  May  1897,  Hyat  obtained  a  decree  ngainst  Sagliar  Mai, 
vendee,  for  pre-emption  of  certain  land,  and  it  was  ordered  that  on  payment 
by  him  of  Rs.  2,000  purchase-money,  by  the  28th  June  1897,  for  payment 
to  Saghar  Mai,  vendee,  together  with  Rs.  29  cost  of  sale-deed  and  regis- 
tration, he  should  be  put  in  possession  of  the  land,  and  that,  in  default  of 
deposit  of  the  said  sums,  the  decree  should  become  void.  The  decree- 
holder,  by  mistake,  paid  into  Court  only  Rs.  2,000  by  the  28th  June,  and 
on  the  1st  July  the  vendee  submitted  an  application  urging  that  the 
decree  had  become  void  in  consequence  of  the  failure  of  the  decree-holder 
to  pay  in  the  whole  amount  specified  in  the  decree.  This  application 
having  been  rejected,  the  judgment-debtor  (vendee)  appealed  to  the  Divi- 
sional Judge,  but  his  appeal  was  dismissed  on  the  ground  that  no  appeal  lay. 

Held,  that  the  question  whether  the  purchase-money  had  been  de- 
posited  in  time  was  one  arising  between  the  parties  to  the  suit,  iu  which 
the  decree  was  passed,  and  relating  to  the  e.xecution  thereof,  within  the 
meaning  of  Section  244  of  the  Civil  Procedure  Code. 

flciiJ,  therefore,  that  an  appeal  lay  to  the  Divisional  Judge  from  the 
order  rejecting  the  application. 

Miscellaneous  appeal  from  the  order  of  T.  J.  Kennedy,  Esquire, 
Divisional  Judge,  Mooltan  Division,  dated  4//i  November  1897. 
Jaisbi  Ram,  for  appellant. 
^  Oertal,  for  respondent. 

The  following  judgment  was  delivered  by 
Wth  March  1898.  Stogdon,  J.— On  the  19th  May  1897  Hayat  obtained  a 
decree  against  Saghar  Ma),  vendee,  for  pre-emption  of  ^th  of 
the  Baghwala  well,  and  it  was  ordered  that  on  payment  by 
bim  of  Rs.  2,000,  piirchase-money,  by  the  28th  June  1897  for 
payment  to  Saghar  Mai,  vendee,  along  with  Rs.  29  cost  of  sale- 
deed  and  registration,  he  should  be  put  in  possession  of  the 
land,  and  that,  in  default  of  deposit  of  the  said  purchase-money, 
the  decree  should  become  void. 

The  decree-holder  by  mistake  paid  into  Court  only 
Rs.  2,000  by  the  28th  .Tunc.  On  the  Ist  July  ihe  vendee  sub- 
mitted an  application  urging  that  the  decree  had  become  void, 
iu. consequence  of  the  failure  of  the  decree-holder  to  pay  in  the 
whole  amount  speciBed  in  tho  decree. 
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The  Munsif  rejected  his  application  on  the  22nd  July. 
His  appeal  to  the  Divisional  Judge  was  rejected  on  the  ground 
that  no  appeal  lay. 

The  Divisional  Judge  held  on  the  authority  of  Muhammad 
All  and  others  v.  Debi  Din  Bai  (I.  L.  R.,  IV  All,  420)  that  the 
question  whether  the  plaintiff  had  paid  the  purchase-money 
into  Court  within  time  was  not  one  relating  to  the  execution 
of  the  decree,  within  the  meaning  of  Section  244,  Civil 
Procedure  Code,  hut  was  one  which  should  be  decided  in  the 
suit  itself.  Readmitted  that  this  decision  was  opposed  to 
Mahtab  Singh  v.  Bela  Singh,  Punjab  Record,  No.  32  of  1879,  but  as 
the  j  adgment  in  Mahtab  Singh's  case  was  based  on  a  construction 
of  Section  11,  Act  XXIII,  1861,  while  that  in  Muhammad  Ali's 
case  was  based  on  Section  244,  Act  X,  1877,  which  is  practically 
identical  with  Section  244,  Act  XIV,  1882,  he  followed  the 
latter.  Section  11,  Act  XXIII,  1861,  prescribes,  among  other 
things,  that  any  other  questions  arising  between  the  parties  to 
the  suit,  in  which  the  decree  was  passed,  and  relating  to  the  exe- 
cution of  the  decree,  shall  be  determined  by  order  of  the  Court 
executing  the  decree,  and  not  by  separate  suit.  Section  244 
(c),  Act  XIV,  1882,  is  to  the  same  effect  with  some  unimportant 
amplifications.  Such  being  the  case,  the  Divisional  Judge 
should  either  have  followed  the  ruling  of  this  Court,  or  have 
given  some  adequate  reasons  for  not  doing  so.  With  all  due 
deference  to  the  opinion  of  the  learned  Judges  who  decided 
Muhammad  Ali's  case,  it  appears  to  me  that  the  question 
whether  the  purchase-money  had  been  deposited  in  time  was 
one  arising  between  the  parties  to  the  suit,  in  which  the 
decree  was  passed,  and  relating  to  the  execution  thereof.  The 
Divisional  Judge  has  held  that  it  was  not  between  the  parties 
to  the  suit,  because  it  was  only  between  the  decree-holder 
and  the  vendee,  and  not  between  the  decree-holder  and  the 
vendee  and  vendors,  but  the  word  "  parties  "  includes  some  of 
the  parties  and  does  not  necessarily  mean  the  whole  of  the 
parties.  The  question  between  the  parties  certainly  related 
to  the  execution  of  the  decree.  The  decree-holder  wished  to 
execute  his  decree,  and  the  vendee  urged  in  bar  of  his  applica- 
tion that  he  had  lost  his  right  to  do  so,  because  he  had  not 
deposited  the  whole  of  the  purchase-money  by  the  date  fixed. 

I  set  aside  the  order*  of  the  Divisional  Judge,  and  re- 
mand the  case  to  him  under  Section  562,  Civil  Procedure 
Code,  for  disposal  on  the  merits.     Costs  to  be  costs  in  the  case. 

Appeal  allowed. 
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No.  39. 

Before  Mr.  Justice  Chatterji  and  Mr.  Justice  Anderson, 

(  ISHAR  SINGH,— (Plaintiff),— APPELLANT, 

Appellate  Side.  J  Versus 

I        LAL  SINGH  AND  OTHERS,— (Defendants),— RES- 
PONDENTS. 

Case  No.  177  of  1896. 

Occupancy  Rights — Alienation  by  widoio  in  javour  of  proprietor — Right 
of  reversioner  to  object — Punjab  Tenancy  Act,  1887,  Section  59  (3). 

Held,  that  a  mortgage  of  occapancy  rights  by  a  widow  is  void  under 
Section  59  (3)  of  the  Panjab  Tenancy  Act,  1887,  and  none  the  less  so 
because  such  mortgage  is  in  favour  of  some  of  the  proprietary  body. 

Held,  also,  that  plaintiff,   as  the  reversionary  heir  to  the  widow  and  a 
co-sharer  with  her  in  the  holding  which   was   undivided,  was  entitled  to 
•  sue  for  a  declaration  that  such  mortgage  was  void. 

Further  appeal  from   the  order   of   Colonel    G.   H.   T.  Marshall, 
Dmswnal  Judge,  Lahore  Division,  dated  22nd  November  1895. 

Ganpat  Rai,  for  appellant. 

The  facts  of  the  case  sufficiently  appear  from   the   follow- 
ing judgment  of  the  Court  delivered  by 
Ath  June  1898.  CHAXiERjr,  J. — The  material  facts  of  this   case  are  shortly 

these  :  Mussammat  Sewan,  widow  of  Lai  Singh,  an  occupancy 
tenant  of  Rajajang,  on  19th  November  1894,  executed  a 
mortgage  deed  of  her  share  of  land  for  Rs.  900  in  favour  of 
Gujar  Singh  and  others,  some  of  the  proprietors  of  the  hold- 
ing which  is  recorded  as  shamilat  of  patti  Rupa.  Ishar  Singh, 
plaintiff,  the  brother  of  Lai  Singh,  sued  for  a  declaration 
that  the  mortgage  would  not  affect  his  reversionary  rights. 
He  is  a  co-sharer  with  the  widow  in  the  tenancy,  and  his 
ground  of  action  is  that  the  alienation  was  effected  without 
necessity. 

The  defendants  pleaded  necessity,;  and  that  the  widow 
was  competent  to  mortgage  without  necessity  as  occupancy 
rights  and  not  proprietary  interests  had  been  alienated.  . 

The  first  Court  found  necessity  not  proved  and  gave  a 
decree  in  plaintiff's  favour,  but  the  Divisional  Judge  held  that 
necessity  had  been  proved  to  the  extent  of  lis.  463,  and  that 
the  mortgage  was  good  for  that  sum.  .  The  plaintiff  appeals 
and  the  defendants  have  filed  cross-objections  under  Section 
561,  Civil  Procedure  Code. 

We  are  disposed  to  concur  with  the  first  Court  that  there 
is  no  proof  of  any  valid  necessity,  and  the  Divisional  Judge's 
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reasoning  is  insufficient  to  establish  anything  more  than 
that  the  widow  had  some  dealings  with  the  defendants,  and 
had  borrowed  some  money  from  them.  Bat  the  true  ground 
upon  which  the  case  ought  to  be  decided  appears  to  be  that 
the  widow's  alienation,  whether  for  necessity  or  not,  is  void 
under  Section  69,  sub-section  (3)  of  the  Punjab  Tenancy  Act, 
which  declares  her  incompetent  to  effect  any  transfer  of  the 
occupancy  rights  to  which  she  has  succeeded  except  a  sub-lease 
for  a  term  not  exceeding  one  year. 

It  was  argued  that  transfers  to  landlords  cannot  be 
challenged  by  the  reversioners  of  a  tenant,  and  No.  31,  Punjab 
Record,  1896,  was  referred  to  in  support  of  the  contention  as 
well  as  No.  68,  Punjab  Record,  1894  We  are  of  opinion,  however* 
that  neither  authority  is  in  point.  The  transfers  in  those 
cases  were  by  males.  The  Tenancy  Act  contains  provisions 
for  the  acquisition  of  the  tenant's  right  by  the  proprietor,  and 
it  was  held  that  where  a  transfer  was  made  either  to  the 
landlord  or  with  his  sanction  to  some  one  else,  the  rever- 
sioners had  no  loctis  standi  to  object.  The  present  is  a  case  of 
alienation  by  a  widow,  and  though  it  is  in  favour  of  some  of 
the  proprietary  body,  this  circumstance  does  not  affect  the 
operation  of  sub-section  (3)  of  Section  59,  which  distinctly 
forbids  all  alienations  of  whatever  sort  by  her  except  the 
sub-lease  for  the  limited  term  mentioned  therein.  There  is  no 
exception  made  in  favour  of  alienations  to  proprietors,  nor 
can  any  such  inference  be  drawn  from  a  comparison  of  the 
Several  sections  bearing  on  the  subject  of  alienations  by  the 
tenant.  It  would  seem  that  the  legislature  in  order  to  avoid  the 
harassing  and  expensive  litigation  which  constantly  arises  in 
respect  of  transfers  by  widows  meant  to  give  only  a  strict 
life  interest  in  occupancy  rights  inherited  by  them  from  their 
husbands.  There  is  no  provision  in  the  Settlement  Record 
bearing  on  the  question  before  us  which  can  control  the  oper- 
ation of  the  sub-section,  vide  Section  112  of  the  Act. 

The  plaintiff  is  a  co-sharer  with  Mussammat  Sewan  and 
the  holding  is  undivided.  If  there  is  no  valid  transfer  of  the 
portion  held  by  the  widow,  he  would  undoubtedly  succeed  to 
it  on  her  death  by  right  of  survivorship.  Had  there  been 
no  widow  he  would  have  succeeded  on  his  brother's  death. 
Under  the  circumstances,  he  has  clearly  a  right  to  sue  to 
have  the  mortgage  declared  void.  A  similar  view  in  respect 
of  the  rights  of  reversioners  to  object  to  widow's  alienations 
was  held  in  No.  205,  Punjab  Record,  1889,  though  the  ground 
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on  which  we  are  deciding  the  present  case  was  not  noticed  in 
the  judgment-  As  pointed  out  above,  plaintiff  is  not  an 
ordinary  reversioner,  but  a  joint  sharer  whose  right  stands 
on  a  much  higher  footing,  and  though  he  has  sued  on  the  allega- 
tion of  want  of  necessity,  and  of  the  widow's  incompetency  under 
custom  to  alienate  without  necessity,  he  is  entitled  to  succeed 
irrespective  of  these  grounds  on  the  statutory  provision  limit- 
ing her  power  of  disposition  over  the  property  held  by  her- 

We  accept  the  appeal  and  restore  the  decree  of  the  first 
Court  with  all  subsequent  costs.  The  defendants'  cross- 
objections  are  dismissed  with  costs- 

Appeal  allowed. 


I 


No-  40- 

Before  Mr.  Justice  Reid  and  Mr.  Justice  Gordon  Walker. 
BUDHE  KHAN,— (Judgment-debtor),— APPELLANT, 
^?nhhkiM  SiD«.  (  Versus 

BIR  BAL,— (Decree-holder),— RESPONDENT. 
Case  No.  99  of  1896. 

Ewecution  ofdacree — Limitation — Civil  Procedure  Code,  1882,  Sectionn 
230,  2?iZ— Limitation  Act,  1877,  2nd  Schedule,  Article  179  (iv). 

The  decree,  of  which  execution  was  sought,  was  passed  on  the  15th 
July  1880,  and  an  application  for  execution  by  attachment  and  sale  of 
moveable  property  was  made  on  the  27th  October  1882,  but  as  no  move- 
able property  could  be  found,  the  proceedings  were  infructuous  and  ter- 
minated. Subsequently,  on  the  18th  October  1883,  on  a  fresh  application 
for  execution,  the  judgment-debtor  was  arrested  and  imprisoned,  and  a 
small  sum  of  money  was  realised  by  sale  of  a  document.  On  the  29th 
January  1884  an  application  was  made  for  execution  by  attachment  and 
Bale  of  immoveable  property  of  the  judgment-debtor.  The  executing 
Court  dealt  with  this  application  as  one  for  a  farm  of  the  property,  but 
the  error  was  amended  by  the  Divisional  Court  on  appeal,  and  proceed- 
ings were  protracted  until,  on  the  31st  October  1891,  the  Commissioner 
of  the  Division  refused  to  sanction  sale  of  the  property.  On  the  Slat 
October  1892  the  decree-holder  filed  an  application,  setting  forth  the 
refusal  of  the  Commissioner  to  sanction  the  said  sale  and  his  own  fruit- 
less endeavours  to  realise  his  decree,  and  praying  that  the  land  bo  sold 
or  a  receiver  appointed  under  Section  503  of  tho  Civil  Procedure  Code. 
An  order  for  tlic  appointment  of  a  receiver  having  been  made,  the 
judgment-debtor  appealed  to  the  Chief  Court,  and  it  was  contended 
on  his  behalf  that  execution  of  the  decree  was  barred  under  the  provi- 
Bions  of  Section  230  of  the  Code,  and  Article  179  (iv)  of  the  2nd  Schedule 
to  the  Limitation  Act,  1877.  It  was  urged  that  the  application  of  1892 
WM  "  a  subsequent  application "  within  tho  meaning  of  the  said 
■ection  of  tho  Code. 
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jEf«W,  that  the  said  application  was  nearly  a  petition  to  the  Court, 
seiaed  of,  and  already  executing,  the  decree  on  the  application  of  1884,  to 
take  a  step  in  aid  of  the  execution  on  that  application,  and  was,  therefore, 
not  barred  under  Section  230  of  the  Code,  which  does  not  apply  to  appli- 
cations or  petition  asking  the  Court  to  give  effect  to  previous  peti- 
tions still  pending. 

Held,  further,  that  inasmuch  as  proceedings  in  execution  had  been 
pending  ever  since  1884,  execution  was  not  barred  by  reason  of  "  steps 
in  aid  of  execution  "  not  having  been   taken  every  three  years. 

Miscellaneous  appeal  from  the  order  of  C.  P.  Bird,  Esquire,  Divi- 
sional Judge,  Hoshiarpur  Division,  dated  28th  Novem- 
ber 1895. 

Muhammad  Shafi,  for  appellant. 

Ishwar  Das,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Reid,  J. — The  decree  of  which  execution  is   sought  was    6^^  June  1898. 
passed  on  the  15th  July  1880.     An   application   for   execution 
by  attachment  and  sale  of  moveable  property  was  made  on  the 
27th  October  1882 ;  as  no  moveable  property  could  be   found, 
the  proceedings  were  infructuous  and  terminated. 

On  the  18th  October  188.3  a  fresh  application  for  execu- 
tion was  made,  the  judgment-debtor  was  arrested  and  impri- 
soned, and  about  Rs.  28  were  realised  by  the  sale  of  a  docu- 
ment. On  the  29th  January  1884  an  application  was  made  for 
execution  by  attachment  and  sale  of  immoveable  property  of  the 
judgment-debtor.  The  executing  Court  dealt  with  the  applica- 
tion as  one  for  a  farm  of  the  property,  the  Divisional  Court  on 
appeal  amended  this  error,  and  proceedings  were  protracted 
until,  on  the  31st  October  1891,  the  Commissioner  of  the 
Division  refused  to  sanction  sale  of  the  property. 

On  the  31st  October  1892  the  decree-holder  filed  the 
following  application :—"  The  Commissioner  has  refused  to 
"  sanction  the  sale  of  land,  regardless  of  Chief  Court  rules 
"  *  *  *  *  Although  the  decree-holder  accepted  a  tempo- 
"  rary  transfer  of  the  land,  the  Collector  would  not  sanction  it. 
"  I  have  done  my  best  to  realise  the  decree,  but  to  no  effect. 
"  I  pray  that  either  the  land  be  sold  or  that  a  receiver,  under 
"  Section  503  of  the  Code  of  Civil  Procedure,  be  appointed  to 
"  realise  the  decree  money  from  the  profits  of  the  land,  the 
"  only  alternative  left  for  me  being  to  make  this  application. 
««  #  #  #  *  *  #  *Itis  requested  that  either  part  of  the 
"  land  be  sold  or  a  receiver  be  appointed  **«*•# 
"  so  as  to  realise  the  decree  from  the  profits  of  the  land." 
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On  this  application  an  order  was  passed  for  the  appoint- 
ment of  a  receiver,  and  from  that  order  this  appeal  has  been 
filed. 

The  only  point  taken  for  the  appellant  is  that  execution  is 
barred  by  limitation,  having  regard  to  the  provisions  of  Sec- 
tion 230  of  the  Code  of  Civil  Procedure  and  Article  179 
(iv)  of  the  2nd  Schedule  of  the  Limitation  Act. 

It  is  urged  that  the  application  of  1884  is  defective,  in 
that  it  does  not  comply  with  all  the  provisions  (a)  to  (i)  of 
Section  235  of  the  Code.  It  is  admitted  that  the  property  of 
which  attachment  and  sale  were  sought  was  sufficiently  de- 
scribed. This  distinguishes  the  application  from  that  dealt 
with  in  Asgar  All  v.  TroiloJeya  Nath  Ghose,  XVII  Calc.  (F.  B.), 
631,  and  we  hold  that  it  was  made  "  in  accordance  with  law," 
and  could  form  afresh  starting  point  under  Article  179. 

It  is  further  urged  that  the  application  of  1892  is  a  sub- 
sequent application,  within  the  meaning  of  Section  230  of  the 
Code,  and  that  execution  is  barred  by  that  section.  The 
decisions  in  Bam  Sahai  v.  Nanni,  VI  All.  Weekly 
Notes,  137,  and  in  Bahim  Ali  Khan  v.  Fhul  Ghand,  I.  L.  B., 
XVIII  Ail.  (F.  B.),  482,  are  in  point,  and  we  have  no 
hesitation  in  holding  that  the  application  of  1892  was  merely 
"  a  petition  to  the  Court  seised  of,  and  already  executing,  the 
"  decree  on  the  application  of  1884  to  take  a  step  in  aid  of 
"  the  execution  on  that  application."  It  is  not  contended  that 
the  property  of  the  judgment-debtor  did  not  remain  through- 
out under  attachment,  consequent  on  the  application  of  1884 
and  execution  is  not  barred  by  Section  230  of  the  Code,  which 
does  not  apply  to  an  application  or  petition  asking  the 
Code  to  give  effect  to  a  previous  petition,  still  pending. 
It  is  obvious  that  the  application  in  question  is  not,  and  does 
not  profess  to  be,  an  application  under  Section  235  of  the  Code, 
No.  106,  Punjab  Becord,  1894,  and  iSaciAa  Kissore  Bose  v.  Aftah 
Chundra  Mahtab,  I.  L.  B.,  VII  Gale,  61,  are  in  point.  The 
rulings  quoted,  and  Virarama  v.  Annasami,  I.  L.  B,,  VI  Mad., 
359,  and  Panaul  Haq  v.  Kishen  Mun  Dabee,  IX  G.  L.  B.,  297,  are 
fatal  to  the  contention  that  the  order  appealed  against  is  bad 
by  reason  of  its  having  been  passed  more  than  12  years  after 
the  decree,  while,  in  our  view  that  proceedings  in  execution 
have  been  pending  ever  since  1884,  the  argument  that  execu- 
tion is  barred  by  reason  of  "steps  in  aid  "  not  having  been 
taken  every  three  years,  fails. 

The  appeal  fails,  and  is  diBmiesed  with  costi. 
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No.  41. 

Before  Mr.  Justice  Chatterji  and  Mr,  Justice  Gordon  Walker. 
MUSSAMMAT  NIKKI,- (Plaintiff),— PETITIONER,       ^ 

Versus  (   Eevision  Side. 

BISHEN  DAS,— (Defbndant),-RESPONDENT.  3 

Case  No.  950  of  1898. 

Punjab  Courts  Act,  1884,  Section  40  (i)  (ii) — "  Point  of  law  involved  " 
— Question  as  to  burden  of  proof — Separation  deed  between  husband  and 
wife — Allegations  of  misconduct  on  part  oj  wife— Revision — Civil  Procedure 
Code,  Section  622. 

The  Divisional  Judge  granted  a  certificate  of  appeal,  under  Section  40 
of  the  Punjab  Coarts  Act,  to  the  effect  that  "  a  question  of  law  is  involv- 
"  ed,  namely,  whether  a  child  born  in  the  lifetime  of  its  father  is  not 
"  presumed  to  be  a  legitimate  one,  and  whether  the  onus  probandi  was  not 
"  on  the  defendant-appellant  to  prove  the  unchastity  of  his  wife,  and 
•'  whether  it  is  not  a  question  of  '  no  proof '  about  the  finding  of'  unchastity 
"  of  the  plaintiff-respondent,  and  that  the  case  is,  in  my  opinion,  of  suSi- 
"  cient  importance  to  justify  a  farther  appeal." 

Held,  that  the  certificate  on  the  question  of  onus  probandi  and  the 
mode  of  decision  was  not  one  contemplated  in  the  Act,  and  was  bad. 

fiemble  :  The  right  construction  of  the  word  "  involved  "  is  that  it 
applies  to  the  case  rather  than  to  the  appeal  which  is  to  be  certified 
under  sub-section  (i)  {d),  or  admitted  under  sub-section  (it)  of  Section  40 
of  the  Act,  and  includes  points  which  may  be  raised  by  way  of  defence  in 
an  appeal. 

Bnt  held  that  the  Divisional  Judge  had  acted  with  matenai  irregular- 
ity, within  the  meaning  of  Section  G22  of  the  Civil  Procedure  Code, 
inasmuch  as  (1)  hejiad  .giaxtad  a  new  ground  of  defence  not  pleaded  by  the  \  ^^'***^ 
defe^dant^tz.,  that  the  agreement  for  separation  between  the  defendant  ' 
and  'his  wife  (the  plaintiff)  was  obtained  under  pressure,  and  should  not  be 
enfdA-ced  ;  (2)  he  had  absolved  the  defendant  from  liability,  although 
finding  that  defendant  had  committed  a  breach  of  the  agreement  from 
the  beginning  ;  (3)  he  had  wrongly  decided  the  question  of  onus  of  proof 
as  regards  breach  of  the  terms  of  the  agreenient,  and  (4)  he  had  dealt  in 
generalities  and  conjectures  about  plaintiff's  general  bad  conduct  instead 
of  giving  definite  findings  on  the  evidence  aa  regards  specific  misbehaviour 
on  her  part. 

Although  Hindu  Law  does  not  recognize  divorce,  the  marriage  tie 
being  indissoluble,  yet  where  the  fihding  of  a  Court,  in  a  suit  by  t'he  wife 
for  maintenance,  would  put  an  end  to  the  plaintiff's  conjugal  rights,  make 
her  an  outcast,  and  probably  drive  her  into  the  streets  for  her  livelihood> 
the  evidence  as  to  adultery  and  immorality  on  her  part  should  be  of  a 
definite  character  as  well  as  cogent  and  reliable,  before  the  Court  acts 
upon  it  for  the  purpose  of  dismissing  her  suit. 

Section  GS2  of  the  Civil  Procedure  Code  lays  down  the  conditions 
under  which  the  Court  may  revise  the  proceedings  of  subordinate  Courts, 
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and  its  powers  of  interference  is  subject  to  these  conditions.  But  once 
the  jurisdiction  to  revise  is  established  on  any  of  the  grounds  specified  in 
the  first  part  of  the  said  section,  there  is  no  limitation  imposed  on  the 
power  of  the  Court  as  to  the  mode  of  disposal.  The  section  is  intended  to 
arm  the  Court  with  the  power  of  remedying  injustice  ia  cases  not  subject 
to  appeal  under  certain  specified  circumstances,  and,  therefore,  when  the 
grounds  of  jurisdiction  arc  established  and  a  fit  case  sho-WTi  for  the  exercise 
of  its  powers,  there  is  nothing  in  the  section  to  preclude  the  Court  from 
finally  disposing  of  the  case  itself  because  points  of  fact,  and  not  points 
of  law,  are  involved. 

The  Court  finding  that  defendant  had  entirely  failed  to  prove  breach 
of  the  conditions  of  the  agreement  between  him  and  plaintiff  on  the  part 
of  plaintiff,  or  that  the  latter  had  been  guilty  of  any  immorality,  set  aside 
the  order  of  the  Divisional  Court,  and  restored  the  decree  which  plaintiff 
had  obtained  in  the  first  Court. 

Petition  for  revision  of  the  order  of  J.  A.  Anderson,  Esquire,  Divi- 
sional Judge,  Amritsar  Division,  dated  2\st  October  1896. 

Ganpat  Rai,  for  petitioner. 

Lai  Chand,  for  respondent. 

The  facts  of  the  case  are  fully  set  forth  in  the  judgment 
of  the  Court  which  was  delivered  by 

7th  June  1898.  Chattrkji,  J. — The  plaintiff  is  the  second  wife  of   the  de- 

fendant. Ill  lb94  she  brought  a  complaint,  under  Section  488, 
Criminal  Procedure  Code,  against  her  husband  in  the  Court  of 
Sardar  Sher  Ahmad  Khan,  Magistrate,  Amritsar,  for  main- 
tenance, but  withdrew  it  on  13th  March  1894-  on  his  agreeing 
to  pay  her  Rs.  8  a  month  maintenance  on  certain  conditions 
as  to  her  residence  and  conduct,  which  she  undertook  to 
observe.  She  now  sues  for  Rs.  152  arrears  for  19  months 
at  the  stipulated  rate,  alleging  that  her  husband  never  kept 
his  promise  beyond  letting  her  live  with  him  for  one  month 
after  the  case.  The  defendant  pleads  that  plaintiff  has 
broken  the  conditions  subject  to  which  her  maintenance  was 
promised,  that  she  has  not  lived  in  any  house  provided  by  him, 
and  that  her  conduct  has  been  immoral.  Another  plea  was  that 
the  agreement  was  void  as  causing  separation  between  husband 
and  wife.  There  was  also  a  claim  for  house  rent  in  the  plaint, 
and  this  was  likewise  denied  by  the  defendant. 

The  first  Court  drew  four  issues,  and  found  them  all  in 
plaintiff's  favour,  and  decreed  the  claim  except  as  regards  house 
rent.  The  Divisional  Judge  on  appeal  found  that  the  plain- 
tiff's conduct  since  the  agreement  hnd  been  immoral,  and  that 
she  had  given  birth  to  an  illegitimate  child.  He  also  con- 
sidered  that,  the  agreement  had    been    brought     about  by 
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pressure,  and  naturally   had  not  been    acted   on  by  defendant. 
He  therefore  dismissed  the   suit. 

A  further  appeal  has  been  admitted  on  a  certificate  given 
by  the  Divisional  Judge  to  this  effect  "  that  a  question 
"  of  law  is  involved,  namely,  whether  a  child  born  in  the  lifc- 
"  time  of  the  father  is  not  presumed  to  be  a  legitimate  one, 
"  and  whether  the  onus  prohandi  was  not  on  the  defendant- 
"  appellant  to  prove  the  unchastity  of  his  wife,  and  whether 
*'  it  is  not  a  qaestion  of  '  no  proof '  about  the  finding  of 
"  unchastity  of  the  plaintiff-respondent,  and  that  the  case  is, 
'"  in  my  opinion,  of  sufficient  importance  to  justify  a  farther 
"  appeal." 

It  is  objected  for  the  respondent  that  there  is  no  point 
of  law  involved,  and  that  the  certificate  is  not  a  valid  one,  as 
it  raises  no  question  on  which  a  farther  appeal  can  be 
admitted.  After  hearing  argument  on  the  preliminary  objec- 
tion we  have  heard  argument  on  the  whole  case,  reserving  onr 
decision  on  the  objection. 

It  is  ruled  in  No.  45,    Punjab  Record,  1894,  that  the  proper 
allocation   of  the  burden  of  proof  may   be  in   some   sense "  a 
question  of  law  "  ;  but  it  is  rather  a  question  incidental  to  the 
proceedings   in  the  case  between  the  contesting    parties    than 
involved  in  it,  within  the  meaning   of  Section   42    (2)    of   the 
Punjab  Courts  Act,  and  that  a  mere  qaestion  of  irregularity  in 
the  proceedings  of  the  Court  of  first  appeal   contained   in   the 
judgment,  though  it  may  be  a  question  of  law,  is  an  incidental 
question  of  law,  and  not   a  qaestion  of  law   involved  in   the 
case  within  the  meaning    of  the  section  and   sub-section.     The 
matter     was   discussed  in  more     detail    in    No.  68,    Punjab 
Record,    1897,  and    a  similar   conclusion    arrived    at    on   the 
principle  of  noscitur  a  sociis  from  the  juxtaposition  of  the  words 
"  question  of  custom  "  or  "  general  interest  "   with   the   words 
"  question  of  law  "  in  Section  40,  sub-section  (I)  (d)  and  sub- 
section (2),  the  two  former  expressions  clearly  not  referring  to 
anything  relating  to  the  procedure  of  the  inquiry  into  the  case. 
It  would  seem  therefore  that  the  certificate   on  the  question  of 
onus  and  the   mode  of  decision  is  not  contemplated  in  the  Act 
and  is  bad. 

It  was  argued  for  the  appellant  that  there  are  other 
questions  of  law  involved,  though  not  set  out  in  the  certificate. 
One  is  the  question  whether  the  agreement  is  void  as  tending 
to  cause  separation  between  husband  and   wife  which  forms 
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the  subject  of  the  third  issue.  But  this  issue  was  decided  in 
plaintiff's  favour  in  the  first  Court,  and  the  finding  has  not  been 
touched  by  the  Court  of  Appeal.  The  appeal  therefore  does 
not  raise  it,  and  it  is  so  transparently  absurd  that  had  we  to 
admit  a  farther  appeal  under  Section  40  (2),  we  could  not  do  so 
on  the  ground  that  it  might  be  raised  by  way  of  defence  by  the 
respondent,  if  the  appellant's  grounds  disclosed  no  point  of  law 
or  justified  such  admission.  The  right  construction  of  the 
word  •'  involved  "  probably  is  that  it  applies  to  the  case  rather 
than  to  the  appeal  which  is  to  be  certified  under  sub-section 
(1)  (d),  or  admitted  under  Section  (2),  and  includes  points  which 
may  be  raised  by  way  of  defence  in  an  appeal.  For  instance,  a 
Divisional  Court  might  erroneously  decide  an  important  point 
of  law  or  custom  against  a  party  in  his  Court,  and  find  in  his 
favour  on  facts.  If  no  further  appeal  is  held  to  lie  in  such  a 
case  the  question  of  law  or  custom  can  never  be  considered 
by  this  Court ;  while,  if  the  wider  interpretation  is  accepted,  the 
respondent,  on  the  appeal  being  admitted,  may  defend  the 
appeal  on  such  point  which  can  then  be  adjudicated  on  here. 
Having  regard  to  the  different  wording  of  Section  o84  (a), 
Civil  Procedure  Code,  by  which  a  second  appeal  lies  only  on 
the  ground  of  the  decision  of  the  Court  of  Appeal  being 
contrary  to  some  specified  law  or  usage,  we  are  inclined  to 
hold  that  the  language  employed  in  sub-section  (1)  (d)  and 
sub-section  (2)  of  Section  40  indicates  a  conscious  departure 
from  the  rule  laid  down  in  the  former,  and  admits  of  the  con- 
struction we  are  inclined  to  put  on  it.  The  point  is,  however, 
not  before  us,  and  we  only  decide  that  the  question  of  law 
mentioned  by  appellant  is  not  one  on  which  we  should  feci 
inclined  to  admit  a  further  appeal. 

It  is  next  urged  by  appellant  that  the  Divisional  Judge 
has  decided  on  a  point  of  law,  viz,,  that  the  agreement  was  an 
"enforced"  one,  a°d  probably  obtained  under  pressure,  and 
that  effect  should  not  be  given  to  it.  It  is  true  that  the 
Divisional  Judge  has  laid  considerable  stress  on  such  a  point, 
but  it  did  not  arise  on  the  pleadings,  and  was  therefore  hardly 
"  involved  "  in  the  case.  It  is  not  also  clear  that  the  case  is 
solely  decided  on  this  point,  inasmuch  as  the  Divisional  Judge 
has  given  a  finding  on  the  evidence,  and  it  is  just  possible  that 
his  meaning  is  not  that  the  agreement  is  void  on  the  ground  of 
undue  influence.  We  do  not  think,  therefore,  that  there  is  a 
ground  of  law  made  out  on  which  a  further  appeal  can  be 
entertained. 
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We  are  also'asked  by  Hhe  appellant  to  interfere  on  the 
revision  side  as  the  case  is  before  us,  and  sufficient  grounds  exist 
for  oar  taking  action  under  Section  622,  Civil  Procedure  Code. 
After  a  careful  consideration  of  the  arguments  on  both  sides 
we  are  of  opinion  that  this  contention  must  prevail.  The  judg- 
ment of  the  Divisional  Judge  does  not  properly  dispose  of  the 
case,  and  teems  with  irregularities. 

In  the  first  place  he  has  started  a  new  ground  of  defence 
not  pleaded  by  defendant,  j^/-.,  that  the  agreement  was  obtained 
under  pressure,  and  should  not  be  enforced.  If  this  means  as  it 
ostensibly  docs  that  the  agreement  was  not  voluntarily  entered 
into  by  the  defendant,  and  is  not  binding  on  him,  we  consider 
ho  had  no  right  to  take  it  up,  as  not  only  is  it  not  raised  in  the 
l)loadings  or  in  the  grounds  of  appeal  but  is  not  supported  by 
a  little  of  proof.  If  it  means  that  the  defendant  entered  into 
the  agreement  with  reluctance  it  is  a  matter  utterly  irrelevant, 
and  should  not  have  entered  into  the  consideration  of  the  case 
at  all. 

In  the  next  place,  the  broad  question  raised  by  the  plead- 
ings and  the  issues  is  whether  the  plaintiff  has  committed 
breach  of  any  of  the  conditions  of  the  agreement  so  as  to  dis- 
entitle her  to  claim  maintenance.  The  first  Court  finds  that 
that  .she  has  not.  The  Divisional  Judge  holds  that  the  agree- 
ment "  has  never  been  acted  on  for  a  single  month,"  and  that 
it  "resulted in  nothing,  and  defendant  gave  the  woman  no 
money,"  to  use  his  own  language.  In  other  words  he  finds 
that  defendant  has  committed  breach  of  the  agreement  from 
the  beginning,  and  he  almost  hints  that  defendant  never  in- 
tended to  abide  by  it.  This,  we  may  observe,  demolishes  de- 
fendant's contention  that  he  hired  a  house  for  plaintiff,  but  that 
she  would  not  live  in  it.  As  regards  plaintiff's  breaches  there 
is  no  distinct  finding,  but  the  learned  Judge  speaks  at  length 
about  a  child  having  been  born  to  plaintiff  which  he  holds 
to  be  illegitimate,  though  there  is  no  reference  to  it  in  the  pro- 
ceedings beyond  a  few  questions  put  to  the  plaintiff  in  cross- 
examination  when  she  gave  her  evidence.  It  does  not  appear 
whether  the  Judge  was  aware  that  immorality  since  the  agree- 
ment alone  was  i-elevant,  and  disentitled  plaintiff'  to  mainten- 
ance, the  agreement  being  clearly  a  condonation  of  past  mis- 
conduct, if  there  was  any.  He  was  also  bound  to  find  that  the 
child  was  illicitly  conceived  since  the  date  of  the  agreement. 

Thirdly,  the  learned  Judge  is  clearly  wrong  on  the  ques- 
tion of  onus  of  proof  as  regards  breach.     Plaintiff   as   the   wife 
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of  defendant  and  under  the  specific  terms  of  the  agreement  is 
entitled  to  maintenance.  Defendant  is  liable  unless  breacbes  of 
the  conditions  of  the  agreement  by  plaintiff  are  proved.  Surely 
it  is  for  him  to  prove  them.  Plaintiff  cannot  prove  a  negative. 
Further,  as  regards  the  child,  the  Divisional  Judge  in  finding 
against  the  plaintiff  on  the  ground  of  its  birth  has  failed  to 
notice  the  conclusive  pi^esumption  in  favour  of  its  legitimacy 
under  Section  112,  Evidence  Act.  His  error  appears  to  have 
been  pointed  out  to  him  when  the  application  for  certificate  was 
made. 

Lastly,  the  Divisional  Judge's  judgment  deals  in  generali- 
ties and  conjectures  about  plaintiff's  genei^al  bad  conduct,  instead 
of  giving  definite  findings  on  the  evidence  as  regards  specific 
misbehaviour. 

In  our  opinion,  there  are  sufficient  grounds  for  holding 
that  his  judgment  is  unsatisfactory,  and  that  in  deciding 
the  appeal  he  has  committed  material  irregularities  in  respect 
of  the  mattei's  mentioned  above. 

Interference  under  Section  622,  Civil  Pi'ocednre  Code, 
is  a  matter  of  discretion,  and  it  is  necessary  to  see  whether  the 
present  is  a  fit  case  for  the  exercise  of  the  powers  given  to  this 
Court  by  that  section.  An  examination  of  the  record  shows 
that  there  are  ample  grounds  for  our  interference.  In  a  suit 
like  this  where  a  decision  adverse  to  the  plaintiff  would  practi- 
cally put  an  end  to  her  maiMtal  rights,  the  allegation  of  mis- 
conduct ought  to  have  been  specific.  Parties  should  have  been 
examined  as  to  them,  and  evidence  should  have  been  directed 
to  establish  or  disprove  them.  The  defendant,  however,  has 
made  no  such  allegations,  but  has  contented  himself  with  a 
general  plea  that  plaintiff  has  not  fulfilled  the  conditions  of 
the  agreement.  The  manner  of  production  of  evidence  for  the 
defence  is  remarkable.  On  22nd  February  189G  defendant 
produced  six  witnesses  who  say  nothing  which  can  be  treated 
as  legal  evidence  of  any  breach  of  the  agreement  on  the  part 
of  the  plaintiff.  They  certainly  prove  no  immoral  conduct  on 
her  part.  After  tlieir  statements  had  been  recorded  defendant 
stated  that  liis  evidence  was  finished,  bat  that  he  wished  to 
produce  some  witnesses  from  Lahore,  one  of  whom,  Radha 
Kishen,  was  present  and  might  be  examined. 

Kadha  Kishen  was  called,  but  was  not  found.  Defendant 
finally  obtained  leave  on  24th  Febraary  on  payment  of  costs 
to  produce  fresh  evidence-  He  then  called  two  witnesses,  Bhola 
Singh  of    Amritsar   and   Bisheshar   of    Lahore.     The    former 


JCNE  1898.  ]  CIVIL  JUDGMENTS— No.  41.  147 

deposed  to  having  seen  plaintiff  openly  going  about  in  the 
streets  of  Amritsar  with  loose  women  for  immoral  purposes,  but 
admitted  that  this  was  some  three  or  four  years  before  the  time 
of  bis  giving  evidence.  The  latter  spoke  of  her  going  about 
shamelessly  in  the  bazars  of  Lahore  in  the  company  of 
strangers.  The  relevancy  of  the  former's  statement  appears  to 
be  very  questionable,  and  there  can  be  no  hesitation  in  pronounc- 
ing the  evidence  of  both  to  be  transparently  false.  The 
witnesses  both  say  that  the  facts  they  depose  to  were  never 
mentioned  by  them  to  the  defendant,  which  the  latter's  counsel 
admits  is  iwitrue.  Besides  this  the  manner  of  their  production, 
their  connection  with  defendant  and  the  substance  of  their 
evidence  leaves  no  doubt  in  our  minds  that  they  are  suborned 
witnesses.  Plaintiff's  character  cannot  in  the  least  be  injured 
by  such  perjured  testimony. 

Hindu  Law  does  not  recognize  divorce,  the  marriage  tie 
being  regarded  as  indissoluble.  The  finding  of  the  Divisional 
Judge,  however,  puts  an  end  to  plaintiff's  conjugal  rights,  makes 
her  an  outcaste  and  drives  her  into  the  streets  for  her  liveli- 
hood, unless  her  parents  choose,  and  are  able,  to  maintain  her. 
Had  this  evidence  been  produced  in  a  suit  for  dissolution  of 
marriage  under  Act  IV  of  1869,  or  in  an  English  Divorce  Court, 
it  would  have  been  insufficient  to  establish  adultery  by  the 
wife.  There  is  no  reason  why  a  different  rule  should  be  adopted 
to  blast  the  reputation  of  a  Hindu  wife  and  to  deprive  her 
of  the  rights  she  has  under  her  status.  The  evidence  as 
to  adultery  and  immorality  ought  to  be  of  a  definite  character 
as  well  as  cogent  and  reliable. 

As  regai'ds  the  child  born  by  plaintiff,  defendant  was 
bound  to  make  its  birth  a  specific  point  against  her  if  he  in- 
sisted on  its  illegitimacy.  He  did  not  categorically  deny  its 
paternity.  Plaintiff's  statement  regarding  it  is  clear  and 
apparently  straightforward,  which  is  but  feebly  met  by  defend- 
ant's general  denial.  The  defendant  is  well  off,  and  probably 
married  the  plaintiff  in  the  hope  of  having  male  issue.  This 
hope  has  not  been  fulfilled,  and  there  is  good  ground  for 
suspecting  that  acting  under  the  influence  of  his  first  wife 
defendant  is  treating  plaintiff  with  unkindness. 

P?or  these  reasons  we  hold  that  the  case  is  one  in  which  in 
the  interests  of  justice  we  ought  to  interfere  as  a  Court  of 
revision. 

It  is  argued  by  the  respondent's  counsel  that  we  have  no 
power  to  decide  the  case  on  facts,   and  that  if  it  appears  that 
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the  Divisional  Judge's  judgraent  musfc  be  set  aside  on  the 
ground  of  material  irregularity  we  are  bound  to  return  the 
case  to  him  for  a  fresh  decision.  After  giving  the  contention 
our  best  consideration  we  are  unable  to  accede  to  it.  Section 
622,  Civil  Procedure  Code,  lays  down  the  conditions  under 
which  this  Court  may  revise  the  proceedings  of  Subordinate 
Courts,  and  our  power  of  interference  is  subject  to  those  con- 
ditions. But  once  the  jurisdiction  to  revise  is  established  on 
any  of  the  grounds  specified  in  the  first  part  of  the  section  there 
is  no  limitation  imposed  on  the  power  of  the  Court  as  to  the 
mode  of  disposal.  On  the  contrary,  the  last  part  o£  the  section 
says  that  the  Court  may  pass  any  order  it  thinks  fit.  The.se 
words  must  be  construed  in  their  plain  grammatical  sense,  as  it 
is  not  shown  that  they  are  used  in  a  special  sense.  They  do  not 
impose  any  restriction  again.«>t  onr  deciding  the  case  ourselves, 
or  limit  us  to  doing  so  on  points  of  law  alone,  and  not  on  points 
of  fact. 

On  the  contrary,  if  the  aid  of  any  rule  of  construction  is 
necessary  to  support  the  plain  meaning  of  the  words  we  think 
there  are  ample  grounds  for  taking  a  liberal  view  of  onr  powers. 
The  section  is  intended  to  arm  this  Court  with  the  power  of 
remedying  injustice  in  cases  not  subject  to  appeal  under  certain 
specified  circumstances.  If  we  were  compelled  in  every  instance 
where  facts  are  involved  to  return  the  case  to  the  lower 
Court  for  re-decision  this  object  would  to  a  great  extent  be 
defeated.  The  legislature  cannot  be  presumed  to  favour 
prolongation  of  litigation  or  multiplicity  of  proceedings. 
When  therefore  the  gi-ounds  of  jurisdiction  are  establish- 
ed and  a  fit  case  shown  for  the  exercise  of  onr  powers, 
we  see  no  reason,  in  the  face  of  the  plain  words  of  the 
section,  to  adopt  a  construction  by  which  we  should  be  preclud- 
ed from  finally  disposing  of  the  case,  because  points  of  fact 
and  not  simply  points  of  law  are  involved.  The  record  does 
not  here  necessitate,  as  it  generally  does  in  cases  of  this  kind, 
a  remand  to  the  lower  Court  for  a  fresh  decision.  See  obser- 
vations of  Stuart,  C.  J.,  in  Maulvi  Muhammad  v.  Sayad  Hussa/n, 
J.  L.  R.,  Ill  All,  203,  and  Samam  Tewari  v.  Sahina  Bihi,  ibid 
417.  Another  reason  for  taking  this  view  is  that  it  seems  to 
be  beyond  question  that  the  Court  has  the  power  to  go  into 
fatits  in  order  to  ascertain  whether  the  grounds  of  jurisdiction 
or  the  conditions  of  cognizance  exist  or  not.  The  Liverpool 
Gat  Company  v.  Ever/on,  L.  B.,  6,  G.  P.,  414,  Shiva  Nalha/i  v. 
.loma  Kashinath,  1.  L.  E.,  V/T  Bom.,  341,  at  page  371.  See  also 
Amritrao  Krithna  Des  Pande  v.  Balkishna  Ganesh  Amra  Pukar, 
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I.L.Ii,  XI  Bom-,  488,  at  pages  490,  491.  It  must  also  be 
conceded  that  in  order  to  decide  whcUier  the  case  is  a  fit  one  for 
the  exercise  of  the  powers  of  revision  the  Court  must  look  into 
the  facts  and  have  power  to  do  so.  These  points  being  conced- 
ed, it  would  bo  an  absurdity  to  say  that  the  Court  cannot  con- 
sider facts  in  giving  its  final  order  in  the  case. 

Lastly,  such  power  has  been  exercised  by  the  superior 
Courts  in  many  instances  -.—  Shields  v.  Wilkinson,  I.  L.  B.,  IX 
AIL,  398,  No.  Q8,  Punjab  Record,  1897. 

In  this  case  both  the  Courts  below  have  given  their  opi- 
nion on  the  evidence,  though  the  Divisional  Judge  has  acted 
with  material  irregularity  in  mixing  up  irrelevant  matters  and 
in  laying  down  the  burden  of  proof.  There  is  no  necessity 
whatever  for  r-eturning  the  case  to  the  latter  for  a  fresh  judg- 
ment on  the  evidence.  Further,  in  our  opinion  the  defendant 
has  entirely  failed  to  prove  breach  of  the  conditions  of  the 
agreement  between  him  and  the  plaintift'  arrived  at  in  the 
Criminal  Court  in  1894,  or  to  show  that  plaintiff  has  been 
guilty  of  any  immorality.  Under  these  circumstances  the 
plaintiff  is  entitled  on  the  present  record  to  the  decree  which 
she  obtained  in  the  Court  of  first  instance,  and  this  relief  should 
be  given  her. 

"We  treat  this  case  as  an  application  for  revision,  and 
accepting  it  set  aside  the  decree  of  the  Divisional  Judge,  and 
lestorc  that  of  the  first  Court  with  all  subsequent  costs. 

Application  allowed. 


No.  42. 

Before  Mr.  Justice  OlvitUrji  and  Mr.  Justice  Gordon  Walker. 

MUHAMMADI  AND  OTHERS,— (Plaintiffs),— 
APPELLANTS, 

Yersiis  }"  A-ppellate  Sidk. 

MUSSAMMAT  JIWANI  AND  OTHERS.— (Defendants),— 
RESPONDENTS. 

Case  No.  308  of  1896. 

Declaratory  decree,  suit  for  by  reversioner — Speculative  suit — Specific 
Belie/  Act,  1877,  Section  42. 

Plaintiffs  sued  for  a  declamtiou  that,  after  the  death  of  Mnssammaii 
J.  who  was  at  the  time  in  possession  of  the  property,  with  a  widow's 
interest,  they  were  entitled  to  succeed  to  it.  Their  suit  was  dismissed  by 
the  Divisional  Judge  on  the  ground  that  the  widow  had  not  done  any  act 
Or  mado  any  alienation  of  the  property  which  might  raise  an  apprehension 
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of  injury  to  plaintiffs'  rights,  there  being  no  allegation  that  any  denial  of 
their  rights  was  made  before  the  institution  of  the  suit. 

Held,  that  the  suit  had  been  rightly  dismissed. 

Further  appeal  from  the  order  of  Khan  Muhammad  Eayat  Khan, 

G  S.I.,    Divisional   Judge,  Jullundur    Division,   dated    'Slst 

January  1896. 

f 

Browne  for  appellants. 

Jaishi  Ram,  for  respondents. 

The  judgment  of  the  Court  was  as  follows  : — 

Gordon  Walker,  J. — Plaintiffs'  suit  is  for  a  declaration 
that,  after  the  death  of  Mussammat  Jiwani  (defendant),  who  is 
now  in  possession  of  the  property  with  a  widow's  interest,  they 
are  entitled  to  succeed  to  it.  The  Divisional  Judge  has  dis- 
missed the  suit  on  the  ground  that  "  the  widow  (Mussammat 
'  Jiwani)  has  not  done  any  act  or  made  any  alienation  of  her 
'  husband's  property  which  may  raise  an  apprehension  of  injury 

'  to  their  (plaintiffs')  rights It  is  not  alleged  that  a  denial 

'  was  made  before  the  institution  of  the  suit It  follows 

'  that,  as  against  Mussammat  Jiwani,  plaintiffs  have  no  cause 
'  of  action  according  to  their  plaint,  and   as  a  decree    for  a  de- 

*  claration  of  right  depends  on  the  discretion  of  the  Court,  it 
'  seems  to  me  that  it  cannot  be  said  to  be  a  sound  exercise  of 
'  discretion  to  pass  a  decree  merely  on  the  ground  that  such 
'  and  such  a  person  has  made  a  verbal  denial  of  plaintiffs'  re- 

*  versionary  rights," 

We  think  that  the  Divisional  Judge  has  rightly  dismissed 
plaintiffs'  suit  on  these  grounds,  and  that  a  plaintiff  cannot,  on 
a  mere  denial  by  some  one  of  his  title  as  reversioner,  there 
being  no  overt  act  against  or  attempt  to  interfere  with  his  re- 
versionary rights,  obtain  from  the  Court  a  declaration  under 
Section  42  of  the  Specific  Relief  Act.  Such  a  suit  would  be 
purely  speculative  in  its  nature,  the  plaintiff  merely  seeking  to 
obtain  from  the  Court  an  expression  of  opinion  as  to  what  his 
title  would  be  under  a  condition   of  circumstances   which  may 


never  arise. 

In  Punjab  Record,  94  of  1879,  the  question  was  considered 
as  regards  the  law  ^Section  15  of  Act  VIII  of  1859)  in  force 
before  the  passing  of  the  Specific  Relief  Act.  In  the  case 
Bhujendro  Bhusan  Chatterjee  v.  Tregunanath  Mukerjee  and  others 
reported  at  VIII  Calc,  page  76,  the  change  introduced  by  the 
Act  is  noticed,  and  with  regard  to  the  provisions  of  Section  42 
it  ib  observed  in  the  judgment  iu  that  case  that  *'  to  hold  other- 
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"  Avise  (that  is,  to  hold  that  a  declaratory  decree  should  be  given 
"  in  a  suit  of  the  nature  of  that  under  consideration),  would  be 
*'  to  lay  down  that  any  one  who  claims  any  interest  in  property, 
"  present  or  future,  ought  to  be  allowed  to  ask  the  Court  to  give 
"  hira  an  opinion  as  to  his  title,  and  it  cannot,  T  think,  have  been 
"  the  intention  of  the  Legislature  to  lay  down  any  such  rule  " 
(Wilson,  J). 

We  think,  therefore,  that  the  Divisional  Judge  is  right  in 
holding  the  plaintiffs  in  this  case  not  to  be  entitled  to  the 
relief  asked  for,  and  that  their  claim  has  been  rightly  dis- 
missed. 

The  appeal  is  dismissed  with  costs. 

Appeal  dismi$>ied. 


Revision  Side. 


No.  43. 

Before  Mr.  Justice  Frizelle,  Chief  Judge. 
KHUSHALIMAL,— (Plaintiff),— PETITIONER, 

Verstis 

PALA  MAL  AND  OTHERS,— (Defendants),— 
RESPONDENTS. 

Case  No.  700  of  1898. 

Civil  Procedure  Code,  1882,  Section  136—"  Decree  " — Appeal. 

An  order  under  Section  136  of  the  Civil  Procedure   Code,   dismissing 
a  suit  is  a  decree  from  which  an  appeal  lies. 

Petition  for  revision  of  the  order  of  S.  S.  Harris:,    Esquire,   Addi- 
tional District  Judge,  Ferozepore,  dated  24:th  January  1898. 
Harris,  for  petitioner. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows  : 
Frizelle,   J.— The   dismissal   of  the   suit  under    Section    11^^  June  1898. 

136  was  a  decree  from  which  an  appeal  lies— vide  I.  L.   B.,    VII 

Ally  159.     This   application  for  revision   therefore   cannot    be 

entertained,  and  is  rejected. 

Application  dismissed. 


b 
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No.  44. 

Before  Mr.  Justice  Reid. 
BASHESHAR  DAS— (Plaintiff),— APPELLANT, 
Appellate  Sidk.  •{  VersttB 

BHAGWAN  DAS  AND  ANOTHER,— (Defendants),— 

RESPONDENTS. 

Case  No.  517  of  1898. 

Mortgage  deed  relating  to  iminoveahle  property — Deed  compulsorily 
registrable,  but  registered  in  wrovg  Registry  Office — Admissibility  of  deed 
in  evidence — Registration  Act,  1877,  Section  49 — Fraud. 

Held,  that  the  mere  fact  that  a  mortgage-deed,  which  is  compulsonly 
registrable,  has  been  registered  in  a  wrong  Registry  OflBce,  does  not 
render  such  deed  inadmissible  iu  evidence  as  against  a  purchaser  at 
execution  sale  of  the  land  mortgaged,  who,  not  knowing  that  such 
and  was  subject  to  mortgage,  does  not  plead  that  he  was  misled  by  the 
deed  not  being  registered  at  the  proper  oflSce,  or  that  he  was  induced 
fP  purchase  because,  on  inquiry,  at  the  latter  office,  he  learnt  that  there 
was  no  outstanding  incumbrance. 

A  plea  that  the  said  mortgage  was  in  fraud  of  creditors,  held,  not 
established. 

Further  appeal  from  the  order  of  J.  A.  Anderson,  Esquire,  Divi- 
sional Judge,  Amritsar  Division,  dated  I2th  February  1898. 
Lajput  Rai,  for  appellant. 
Dharam  Das,  Suri,  for  respondents. 

The  facts  of  the  case  sufficiently  appear  from  the  follow- 
ing judgment  delivered  by  — 

I5th  Juh  1898  Rkid,  J. — Mula,  respondent,  was  mortgagee,  with  posses- 

sion of  certain  land  in  the  Gurdaspnr  District,  under  two 
deeds,  dated  August  1883  for  Rs.  99  and  Rs.  72,  and  obligee 
under  a  bond  dated  July  1892  for  Rs,  140- 

On  the  30th  August  1893  he  transferred  his  rights  under 
these  three  deeds  for  Rs.  200  to  the  appellant,  Basheshar  Das, 
^on  of  his  sister's  daughter,  by  sale  deed  registered  at  Amritsar 
on  the  30th  August  1893  . 

On  the  26th  July  1895  the  respondent,  Bhagwan  Dasj 
obtained  an  ex-parte  simple  money  decree  against  Mula  fo^ 
Rs.  94-6-3,  including  costs,  and  on  the  8th  August  1895  applied 
for  execution,  by  attachment  of  the  judgment-debtor's  right 
under  the  above-mentioned  mortgages,  and  eventually  pur. 
chased  the  same  in  execution  and  obtained  possession.  The 
appellant  objected,  but  his  objection  was  overruled.  He  filed 
a  suit,  for  possession  of  the  mortgaged  land,  which  has   boon 
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dismissed  by  the  lower  Appellate  Court  on  the  ground  that 
the  transfer  was  fraudulent  and  with  the  object  of  defeating 
the  creditors  of  Mula,  and  also,  apparently,  on  the  ground  that 
the  sale-deed  in  favour  of  Basheshar  Das  was  inadmissible  in 
evidence  under  Section  49  of  the  Registration  Act,  being  cora- 
pulsorily  registrable,  and  not  having  been  registered,  in  ac- 
cordance with  law,  in  an  office  within  the  jurisdiction  of  which 
some  part  of  the  mortgaged  property  was  situate.  The  first 
plea  taken  in  appeal  is  that  the  sale-deed  was  not  com- 
pulsorily  registrable,  the  mortgage-deeds  being  moveable  pro- 
perty. No  authority  has  been  cited  in  support  of  this  plea, 
which  must  be  overruled.  A  transfer  of  two  mortgages  of 
land  aggregating  Rs.  171  obviously  purports  or  operates  to 
create  and  assign  an  interest  of  the  value  of  more  than  Rs.  100 
in  immoveable  property. 

The   next   plea  is   that   registration   in   the   wrong  office 
does  not  render  the  sale-deed  inadmissible  in  evidence. 

67,  Punjab  Record,  1883,  Sheo  Shunkur  Sahoy  v.  Eirdey 
Narain  Sahu,  I.  L.  IL,  VI  Calc,  25,  Ram  Coo  mar  Sen  v. 
Khoda  Neivay,  VII  Gale,  L.  B.,  223,  and  Bar  Sahai  v.  Chimi 
Euar,  J.  L.  R.,  IV  All.,  14,  are  relied  on,  and  are  authority 
for  holding  that  when  registration  has  been  effected  in  the 
wrong  office  the  fault  is  the  Registrar's  and  the  deed  is 
admissible  in  evidence.  Beni  Madhah  MiVer  v.  Khatir  Mondul, 
I.  L.  R.,  XIV  Calc,  449,  is  authority  to  the  contrary',  and  there 
is  force  in  the  contention  relied  on  in  that  case,  that4he  judg- 
ment of  their  Lordships  of  the  Privy  Council  in  Sah  Mukhan 
Lall  Panday  v.  Sah  Koondiin  Lall,  XV  B.  L.  B.,  22^,  relied 
on  in  VII  Calc,  L.  i?.,  dealt  with  a  case  in  which  registration 
was  in  the  right  office,  but  in  the  absence  of  some  of  the  parties 
to  the  deed, 

67,  Punjah  Record,  1883,  dealt   with  a  case  in  which  a  son 
who  had  full   knowledge  of   a  mortgage-deed  executed  by  his 
father   and  registered  in  a  sub-district  office    within  the  locaL 
jurisdiction  of  which  the  property  was  not  situate   though  it 
was  situate  in  the  same  district,  sought  to  set  aside  the  mort- 
gage-deed as  invalid  for  defect  of  registration.    The  appeal  was" 
to  a  great  extent  decided  on  the  ground   that  the   plea  did  riot' 
lie  in  the   mouth   of  the  son,   who  had  knowledge  of  the  deed. 
There  is  a  similar  qualification  in  the  other  cases  quoted  for  the 
appellant,  except  in  the  C.  L.  R.  case,  in  which  the  purchaser 
at  execution  sale  of  the  property  mortgaged,  apparently  with- 
out knowing  that  it  was  subject  to  mortgage,  did  not  plead  that 


254  CIVIL  JUDGMENTS— No.  44.  [  Record 

he  was  misled  by  the  mortgage-deed  not  being  registered  in  the. 
proper  oflSce,  or  that  he  was  induced  to  purchase  because,  on 
inquiry  at  that  office,  he  learnt  that  there  was  no  outstanding 
incumbrance.  He  simply  sought  to  get  rid  of  the  deed  through 
a  defect  in  registration. 

The  respondent,  Bhagwan  Das,  is  in  exactly  the  same 
position,  and  I  see  no  reason  to  hold  that  the  registration  at 
Amritsar  was  not  effectual  for  the  purposes  of  Section  49  of 
the  Registration  Act.  The  question  whether  there  was  fraud 
is  of  course  affected  by  the  registration  at  Amritsar,  and  it  is 
contended  that  the  transfer,  for  Rs.  200,  of  securities  worth 
Rs.  311,  coupled  with  the  failure  to  register  at  the  proper 
office  and  the  near  relationship  of  the  parties  to  the  deed, 
proves  fraud. 

The  transferee  admittedly  lives  at  Amritsar  and  the  land 
mortgaged  is  admittedly  not  far  from  that  town,  though  in 
another  district,  and  there  was  room  for  reasonable  doubt  as  to 
the  sale-deed  being  compulsorily  registrable.  Had  there  been 
fraud,  it  was  as  easy  for  Rs.  311  to  have  been  entered  in  the 
deed  as  for  Rs.  200,  and  it  has  not  been  shown  that  Mnla  was 
80  heavily  involved  in  1890  or  1893  that  the  transfer  could  be 
assumed  to  be  in  fraud  of  creditors,  and  lastly  it  has  not  been 
shown  that  Rs.  311,  or  anything  like  that  sum,  could  have 
been  realised  by  the  transferee. 

The  relationship  must  of  course  be  considered,  among  other 
matters,  in  deciding  the  question  of  fraud  or  no  fraud,  but  on  the 
facts  I  see  no  reason  for  holding  that  the  transfer  was  fraudu- 
lent. Had  the  objection  been  taken  by  a  collateral,  seeking  to 
set  aside  an  alienation  of  ancestral  property  by  registered  deed 
the  matter  would  have  been  very  different,  but,  as  it  is,  I 
think  the  Court  of  first  instance  rightly  held  that  the  sale-deed 
was  in  lieu  of  a  debt  some  years  antecedent  to  its'  execution 
and  still  further  antecedent  to  the  decree  of  the  respondent, 
Bhagwan  Das,  and  effected  a  transfer  of  the  mortgagee  rights 
in  the  land  in  suit. 

1  decree  the  appeal  with  costs  here  and  below.  If  Re- 
gistrars and  Sub-registi-ars  did  their  duty  under  Sections  66 
and  67  of  the  Act,  it  would  bo  practically  immaterial  in  which 
oflBce  registration  is  effected. 

Appeal  allowed. 


Appellate  Side. 
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No.  45. 

Before  Mr.  Justice  Beid. 

SAWAN  MAL,— (Plaintiff),— APPELLANT,  \ 

Versus  ^ 

DEVI  DIAL  AND  OTHERS,— (Defendants),— RESPON-     I 
DENTS.  '' 

Case  No.  632  of  1898. 

Oaths  Act,  1873,  Section  1 1 — Evidence  given  by  person  on  oath,  effect 
of,  as  regards  person  offering  to  be  bound  thereby — Civil  Procedure  Codt, 
1882,  Section  562. 

Under  Section  11  of  the  Oaths  Act,  1873,  the  evidence  given  by  a 
person  on  oath  ia,  as  regards  the  party  who  offered  to  be  bound  thereby , 
conclusive  proof  merely  of  the  matter  stated  and  of  nothing  farther. 

Where,  therefore,  in  a  suit  by  plaintiff  for  Rs.  550  profits  lost  by  plain- 
tiff through  the  default  of  N.  C.  and  another,  defendants,  to  deliver  gram 
during  one  month  at  contract  rate,  and  for  Rs.  80  earnest-money  paid  to  N.  C, 
h  appeared  that  one  D.  D.,  defendant,  who  made  the  contract  as  a  broker 
atid  was  alh'ged  to  have  been  a  surety  for  its  due  performance,  challenged 
N.  C.  to  the  oath,  saying  that  if  N.  C.  would  swoar  that  he  (N.  C.)  had  not 
received  the  earnest-money,  he  himself  would  be  responsible  for  the 
plaintiff's  claim,  and  the  said  N.  C.  thereupon  swore  that  he  had  not 
received  the  said  earnest-money,  held,  that  such  statement,  on  oath, 
merely  concluded  the  question  whether  N.  C.  had  or  had  not  received 
such  earnest  money. 

Held,  tliercfore,  that  the  first  Court  had  erred  in  regarding  the  oath 
so  taken  as  per  se  sufficiont  ground  for  decreeing  the  suit  as  against  D.  D., 
and  dismissing  it  as  against  the  other  defendants. 

Held,  further,  that  inasmuch  as  the  first  Court  had  decreed  the  suit 
merely  on  the  oath  taken,  and  had  not  decided  any  of  the  five  issues  which 
it  had  framed,  the  lower  Appellate  Court  had  rightly  remanded  the  case 
under  Section  562  of  the  Civil  Procedure  Code. 

Miscellaneous  further  appeal  from  the  order  of  J.   A.  Anderson 
Esqnire,  Divisional  Judge,  Amritsar  Division,  dated  9th  May 

1898. 

Robinson,  for  appellant. 

Madan  Gopal  and  Sham  Lai,  fur  respondent. 

The  following  judgment  was  delivered  by — 

Reid,  J. — The  plaintiff-appellant  and  Devi  Dial,  defendant-  15th  July  1598. 
respondent,  agreed  to  bo  bound  by  the  oath  of  Nihal  Chand, 
defendant,  if  he  would  swear  that  he  had  not  received  Rs.  80 
as  earnest-money  from  the  plaintiff.  Devi  Dial  challenged 
Nihal  Chaud  to  the  oath,  saying  that  if  Nihal  Chand  would 
swear  that  lie  had  not  received  the  earnest-money  he  himself 
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would  be  responsible  for  the  plaintiff's  claim,  which  included 
Rs.  550  profits  lost  by  the  plaintiff  through  the  default  of 
Nihal  Chand  and  another  defendant  to  deliver  gram  during  one 
month  at  contract  rate,  and  Rs.  80  earnest-money  paid  to 
Nihal  Chand. 

Devi  Dial  himself  and  two  other  defendants  were  brokers, 
through  whom  the  contract  was  made,  and  are  also  alleged  to 
have  been  sureties  for  the  due  performance  of  the  contract. 

The  plaintiff  simply  bound  himself  to  abide  by  Nihal 
Chand's  statement  on  oath,  which  was  to  the  effect  that  he 
had  not  received  Rs.  80  earnest-money  for  gram  on  account  oi 
the  plaintiff. 

On  the  oath  being  taken  to  this  effect  the  Court  of  first 
instance  decreed  the  suit  against  Devi  Dial,  and  dismissed  it 
as  against  the  rest  of  the  defendants. 

Devi  Dial  appealed  to  the  Divisional  Judge,  alleging 
that  Nihal  Chand  had  not  taken  the  oath  agreed  upon,  that 
Section  11  of  the  Oaths  Act  did  not  apply  to  the  case,  that  he 
had  not  agreed  to  bo  bound  by  Nihal  Chand's  oath,  that  there 
were  no  materials  for  a  decree,  and  that  a  decree  could  not  be 
pressed  against  him  alone  as  a  surety. 

The  Divisional  Judge  remanded  the  suit  under  Section  562 
of  the  Code  of  Civil  Procedure,  apparently  on  the  ground  that 
the  oath  referred  only  to  the  earnest- money,  and  that  the  suit 
could  not  be  decided  on  the  oath  alone,  though  other  questions 
were  discussed  in  the  judgment. 

The  first  point  taken  in  appeal  is  that  the  suit  was  not 
decided  on  a  preliminary  point,  and  that  Section  562  is 
therefore  inapplicable.  Of  five  issues  framed  by  the  first 
Court,  not  one  was  decided.  I  must,  therefore,  hold  that  the 
decision  on  the  oath  was  a  decision  on  a  iireliminary  point. 

The  next  point  taken  is  that  the  Court  of  first  instance 
was  right  in  decreeing  the  claim  in  full  against  Devi  Dial  on 
Nihal  Chand's  oath.  Against  this  contention  there  are  two 
authorities,  Vasudeva  Shanbog  v.  Naraina  Pai,  I.  L.  li.,  II  Mad., 
356,  and  Muhammad  Zahur  v.  Cheda  Lai,  XIV  All.,  141. 

In  the  Madras  case  it  was  held  that  the  mere  agreement 
of  one  of  the  parties  to  a  judicial  proceeding  to  be  bound  by 
the  oath  of  the  other  is  in  itself  no  adjustment  of  the  suit,  and 
that,  if  the  matter  stated  in  the  agreement  is  sufticient,  as  the 
ground  of  a  decision,  a  judgment  may  be  passed,  for  then  it 
would  be  coLclusivc  evidence  under  the  OulLs  Act, 
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In  the  Allahabad  case  Straight,  J.,  said  "  the  Oaths  Act 
"  does  not  constrain  a  Court  to  pass  a  decision  in  favour  of 
"  a  particular  party.  If  a  party  to  a  suit  says  he  will  be 
"  bound  by  the  oath  of  a  particular  person,  as  read  by  the 
"  light  of  Section  11  of  that  Statute,  it  means  no  more  than 
"this,  that  ^ro  ^anfo  he  will  be  bound,  that  is  to  say,  so  far 
-^  as  the  matter  of  that  evidence  is  concerned,  and  that  evi- 
"  dence  will  be  conclusive  as  to  its  truth,  and  the  truth  of  that 
"  evidence  will  be   conclusive   as   against  him  throughout  the 

"whole  of  that  litigation The   Court may  act 

"solely  upon  that  evidence but,  ou  the  other   haijd,  it 

*'  may  be  unwise  in  some  cases  to  do  so." 

It  is  possible  that  the  non-receipt  of  earnest-money  by 
Nihal  Chand  is  fatal  to  the  plaintiff's  claim,  either  as  prov- 
ing that  the  transaction  was  one  of  gambling,  or  that  there 
was  no  complete  contract,  but  the  Court  of  first  instance  has 
not  discussed  and  decided  this  question. 

I  think  there  can  be  no  doubt  that  Nihal  Chand's  state- 
ment, on  the  oath  taken,  concluded  only  the  question  whether 
he  had  or  had  not  received  the  earnest-money  in  question,  and 
in  that  view  the  lower  Appellate  Court  rightly  remanded  the 
suit.  It  is  obvious  that  the  Oaths  Act  does  not  contemplate 
that  the  evidence  given  on  oath  shall,  as  against  the  person 
who  offered  to  be  bound  by  it,  be  conclusive  proof  of  anything 
beyond  the  matter  stated.  Section  1 1  is  clear  on  that  point. 
The  appellant's  offer  to  be  responsible  for  the  whole  claim 
was  outside  the  scope  of  Chapter  IV  of  the  Oaths  Act.  The 
appeal  is  dismissed.  Counsel  for  the  principal  defendants, 
who  have  been  made  respondents,  asks  for  costs  on  the  ground 
that  his  clients  have  been  unnecessarily  made  respondents. 
Having  regard  to  their  conduct  throughout  the  suit,  I  do  not 
think  they  are  entitled  to  costs.  The  appellant  will  pay  the 
costs  of  the  plaintiffs-respondents. 

Appeal  dismissed. 
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No.  46. 

Before  Mr.  Justice  Ghatterji  and  Mr.  Justice  Anderson. 
r    MUSSAMMAT   NEKHAN,- (Defendant),— APPELLANT. 
AppklIiAtk  Side.  }  Versus 

(  MUHAMMAD  KHAN  AND  OTHERS,~(Platntiffs),— RE- 
SPONDENTS. 

Case  No.  887  of  1897. 

Punjab  Courts  Act,  1884^,  Sections  26,  V5 — ^'Business"  and  "func- 
tions "  of  District  Court — Po-icer  of  District  Judge  to  aisign  function  o/tryivg 
a  case  to  Additional  District  Court — Case  in  excfss  of  pecuniary  limits 
of  laAer  Court's  jurisdiction. 

Section  75  of  the  Punjab  Courts  Act  must  be  constrned  in  conso- 
nance with  Section  26  of  the  Act,  and  it  is,  therefore,  not  competent  to 
a  District  Judgo  by  any  act  of  his  imder  Bub-section  (2)  of  Section  75 
to  extend  the  powers  conferred  on  Judicial  Officers  by  the  Local  Govern- 
ment under  Section  26. 

The  "  business  in  the  Court  of  the  District  Judge "  spoken  of  in 
Section  75  (1)  of  the  Act  means  business  it  has  to  dispose  of  as  the 
District  Court,  and  the  "  functions  "  mentioned  in  sub-section  (2)  of  the 
said  section  are  functions  proper  to  such  Court  and  must  be  such  as 
a  Sub-Judge  of  the  highest  class  is  unable  to  discharge,  and  do  not 
ijiean  the  more  trial  of  civil  suits  of  the  value  of  over  lis.  5,000. 

First  appeal  frovi  the  order  of  Khan  Bahadur  Raja  Jahandad  Khan, 
Additional  District  Judge,  Rawalpindi,  dated  20th  June 
1897. 

Pestonji,  for  appellant. 

Beechey,  for  respondent. 

The  facts  of  the  case  sufficiently  appear  from  the  judgment 
of  the  Court  delivered  by 

13<^  June  1898.  Ghatterji,  J.— This  case  was  originally  valued    at  Rs. 

3,280-11-0  and  was  sent  for  trial  to  the  Court  of  the  Additional 
District  Judge  of  Rawalpindi,  Diwan  Lakhmi  Das.  On  his 
transfer  it  was  taken  up,  inquired  into  and  decided  by  his 
successor.  Raja  Jahandad  Khan.  While  it  was  pending 
before  Diwan  Lakhmi  Das,  a  commissien  was  appointed  for 
valuation  of  the  snbject-raattcr  of  the  suit,  and  tho  value  for 
purposes  of  jurisdiction  was  ultimately  assessed  at  Rs. 
7,369-4-1. 

It  is  now  objected  in  appeal  that  Raja  Jahandad  Khan 
had  no  jurisdiction  to  try  the  'suit.  It  appears  that  the 
Raja's  ordinary  civil  powers  were  those  of  a  second  class 
Subordinate    Judge.      By    Punjab  Government    Notification 
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No.  118,  dated  21st  January  1897,  he  was  appointed  Additional 
District  Judge  of  Rawalpindi,  but  by  Punjab  Government 
Notification  No.  119  it  waS  pointed  out  that  his  oi-dinary 
civil  powers  were  limited  as  above.  Apparently  through 
inadvertence,  the  increase  in  the  value  of  the  suit,  through 
the  revised  estimates  of  the  commissioner,  to  a  figure  above 
the  pecuniary  limits  of  his  jurisdiction  was  not  noticed  by  the 
Raja  when  he  disposed  of  it. 

Mr.  Beechey  contends  that  the  Local  Government  was 
not  competent  to  limit  the  jurisdiction  of  the  Additional 
District  Judge  and  that  on  the  District  Judge  assigning  the 
function  of  trying  the  suit  to  Raja  Jahandad  Khan  he  became 
for  the  purpose  of  discharging  such  function  a  District  Judge 
with  all  the  powers  of  a  District  Judge  under  the  Punjab 
Courts  Act,  which  are  unlimited.  He  further  argues  that 
if  there  is  no  order  of  the  District  Judge  specially  sending 
the  case  to  the  lower  Court  for  disposal  the  fact  that  the 
case  remained  under  trial  in  that  Court  to  the  knowledge 
of  the  District  Judge  without  objection  is  tantamount  to  au 
order  assigning  the  function  of  trying  it  to  the  Court,  which 
need  not  be  expressed  in  writing. 

We  cannot  accede  to  this  contention.     It   is   obvious  that 

the  business  in  the  Court   of   the   District   Judge  spoken   of 

in   Section   75,   sub-section    (])    of  the   Punjab    Courts    Act 

means  busiaess  it   has   to  dis'pose  of  as   the   Distiict  Court, 

and  the  functions  mentioned  in  sub-section   (2)    are  functions 

proper  to  such  Court,  and    the  mere  trial   of    civil  suits   of 

the  value  of  over  Rs.  5,000  is  not  intended.     For   the  trial  of 

such  suits  it  is   not  necessary  that  the  Court   should  be  a 

District  Judge.     A   Sub-Judge   of   the  first    class    would  be 

competent  to  hear  them.     The  aid  of   an   Additional  District 

Judge  is  not  required  for  this  purpose.     The  functions  meant 

in  sub-section   (2)   must    be     such   as   a  Sub-Judge   of   the 

highest  class   is   unable  to   discharge     and  which    must   bo 

performed  by  a  Court  having  the  status  of   a   District    Court, 

e.g.,  the  disposal   of  applications  for    certificates   under  the 

Succession    Certificates     Act,     Guardian     and     Wards    Act, 

insolvency  cases  under  the  Code  of  Civil  Procedure  and   the 

like.      Moreover,  it   would  be  a  repugnant    construction   to 

hold  that  the  powers   conferred   on   Judicial   OflBcers   by  the 

Local  Government  under   Section   26   of   the   Act  might  be 

extended  by  an  act  of  the  District  Judge  under   sub-section 

(2)  of  Section  75.    We  thiak  it  ia  proper  to  construe  Section 
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75   ia  consonance   with    Section  26,    as  appellant's    pleader 
argues. 

We  hold,  therefore,  that  the  defect  of  jurisdiction  of  the 
lower  Court  is  established. 

We  accept  the  appeal  and  reverse  the  decree  of  the  lower 
Court  and  return  the  case  to  the  District  Judge  for  trial  by 
himself  or  some  other  officer  of  competent  jurisdiction. 
Parties  to  pay  their  own  costs  up  to  date. 


] 


No.  47. 

Before.  Mr.  Justice  Frizelle,  Chief  Judge. 

BUTA  SIN GH,-(Judgment-Debtok),— APPELLANT, 


AypiLiiTK  SiDK.  <  Versus 


CHANDA  SINGH,— (Decree-holder),— RESPONDENT. 
Case  No.  372  of  1898. 

Pre-emption — Decree  directimj  money  to  he  paid  into  Court  by  certain 
date  hut  not  stating  consequences  of  non-compliance — Execution  of  decree- 
Limitation  Act,  1877,  2nd  Schedule,  Article  179. 

Where  a  decree  in  a  suit  for  pre-emption  directecl  that  the  aum  for 
which  pre-emption  was  decreed  should  be  paid  into  Court  by  a  cerfcaia 
date,  but  omitted  to  dcckre  that  if  sucli  sum  was  not  paid  on  or  before 
the  said  date,  the  suit  should  stand  dismissed.  Held,  that  such  omission  in 
the  decree  did  not  extend  the  time  within  which  the  plaintiff  could  pay 
the  monej',  the  plaintiff  being  bound  nevertheless  to  pay  the  amount  into 
Court  within  the  time  fixed. 

Id  6uch%i  case  when  the  plaintiff  failed  to  pay  the  amount  into  Cou  r  t 
within  the  specified  time, 

Held,  that  the  decree  had  become  one  incapable  of  execution,  and  was 
not  governed  by  Article  179  of  the  Limitation  Act,  which  only  applies  to 
decrees  capable  of  execution. 

Miscellaneous  appeal  from  the   order  of  J.  A.  Anderson,  Esquire j 
Divisional  Judge,  Amritsar  Division,  dated  i4ith  March  1898. 

Lai  Chand,  for  appellant. 

Rup  Lai,  for  respondent. 

The  judgment  of  the  Court  was  as  follows  : — 

I8th  Jun§  1898.  Frizelle,  C.  J. — This  is   an   appeal  from  an  order  passed 

in  execution  of  a  decree  for  pre-emption.  The  judgment  was 
in  English  and  ordered  that  the  amount  for  which  pre-emption 
was  decreed  (Rs.  2,000)  should  be  paid  into  Court  by  the 
15th  June.  A  decree  was  drawn  up  in  English  to  the  same 
effect,  but  not  declaring  that  if  the  money  was  not  paid  on  or 
before  the  specified  date  the  suit  bhoald  stand  dismissed.     A 
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decree  in  vernacular  was  also  drawn  up,  and  it  declared  that 
if  the  money  was  not  paid  by  the  date  fixed  the  decree  should 
be  null  and  void  (kaladam).  The  money  was  not  tendered  in 
Court  until  the  18th  June,  and  the  decree-holder  stated  in  his 
application  tendering  it  and  asking  for  execution  that  as  it 
was  a  large  amount  ho  was  unable  to  raise  it  sooner.  The 
first  Court  rejected  the  application  for  execution  as  the  money 
had  not  been  paid  within  time.  On  appeal  the  Divisional 
Judge  reversed  this  order  and  ordered  execution  to  issue  on 
the  ground  that  the  decree  did  not  state,  as  it  ought  to  have 
done  according  to  Section  214,  Civil  Procedure  Code,  that  if 
the  money  was  not  paid  within  the  prescribed  time  the  suit 
should  stand  dismissed. 

I  am  of  opinion  that  this  omission  in  the  decree  does  not 
extend  the  time  within  which  plaintiff  could  pay  the  money. 
The  declaration  as  to  the  effect  of  non-payment  within  the 
prescribed  time  was  merely  one  which  the  decree  ought  to 
have  contained.  But  although  it  did  not  contain  it  plaintiff 
was  nevertheless  bound  to  pay  the  money  within  the  time 
fixed,  and  when  he  did  not  do  so  it  would  bo  contrary  to  the 
decree  to  allow  him  to  make  the  payment  afterwards,  and  the 
decree  consequently  becomes  one  that  he  cannot  execute . 
This  view  is  in  accordance  with  I.  L.  li.,  XIV  All.,  529, 
and  hardly  requires  any  argument  to  support  it.  It 
follows  from  the  very  nature  and  ter;ns  of  the  decree.  No 
decision  has  been  quoted  to  the  contrary.  The  one  chiefly 
relied  on  for  respondent  is  Punjab  Ee:ord,  No.  10  of  1895,  but 
that  does  not  touch  on  the  question.  It  was  a  caso  in  which  no 
time  was  fixed  for  payment  of  the  pre-emption  money- 
Respondent's  pleader  contends  that  the  present  case  is 
governed  by  the  ordinary  limitation  law  regarding  execution 
of  decrees  (Article  179  of  the  2nd  Schedule  to  the  Limitation 
Act).  But  the  decree  now  in  question  by  providing  that  the 
money  must  be  paid  by  a  certain  date,  meant  that  it  could 
not  be  executed  after  that  date  if  the  money  was  not  paid,  and 
as  long  as  plaintiff  did  not  get  the  decree  altered  he  was  only 
entitled  to  execution  according  to  it.  Article  179  can  only 
apply  to  decrees  which  ai^e  capable  of  execution  when  the 
application  is  made,  and  not  to  decrees  which  are  no  longer  of 
any  force. 

I  have  regarded  the  matter  as  if  the  English  decree  had 
been  the  only  one  and  as  if  the  vei'nacalar  decree  should  nofc 
be  taken  into  consideratiou. 
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I  set  aside  the  order  o£  the  Divisional  Judge  and  restore 
that  of  the  first  Court  with  costs. 

No.  48. 
Before  Mr.  Justice  Frizelle,  Chief  Judge. 
r  TEJ  RAM  AND  OTHERS,— (Plaintiffs) —APPELLA.NTS, 
App«i.latb  Sidi. -j  Versus 

CtULSI  and  others,— (Defendants),— respondents. 
Case  No.  674  of  1898. 

Appeal — "  Land  suit  " — Right  in  tanh  used  for  watering  cattle  and 
excavating  earth  to  make  bricks. 

Plaintiff  sued  for  declaration  of  right  ia  a  tank,  valued  at  Rs.  900, 
wliich  was  used  for  watering  cattle  and  excavating  earth  to  make 
bricks. 

Held,  that,  as  these  were  not  agricultural  purposes  or  purposes 
subservient  to  agriculture,  the  tank  was  not  "  land  "  as  defined  in  the 
Punjab  Tenancy  Act,  and  that,  therefore,  no  further  appeal  lay. 

Further  appeal  from  the   order  of  8.  Clifford,  Esquire,  Divisional 
Judge,  Delhi  Division,   dated  IQth  April  1898. 

S.  P.  Roy,  for  appellant. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows  : 

ISth  Junt  1898.  Frizelle,  C.  J. — No  appeal  lies   in  this  case.     The  suit  is 

for  declaration  of  right  in  a  tank  valued  at  Rs.  900.  The 
tank  is  nsed  for  watering  cattle  and  excavating  earth  to  make 
bricks.  These  are  not  agricultural  purposes  or  purposes  sub- 
servient to  agricultui-e.  The  tank  therefore  is  not  land  as 
defined  in  the  Punjab  Tenancy  Act.     Appeal  rejected. 

Appeal  dismiised. 


Appellati  Sidi. 


No.  49. 
Before  Mr.  Justice  Chatterji  and  Mr.  Justice  Anderson. 
AULIA,— (Defendant),— APPELLANT, 

Versus 
ALU,— (Plaintiff),— RESPONDENT. 
Case  No.  7  of  1897. 
Cu$tOTn — Alienation — Oijt  by  sonleaa  proprietor  to  first  cousin  wlio  mas 
also  his  uterine  brother — Awans  o/tahsil  Khunhab,  Shahpur  District. 

One  M.,  a  full  proprietor,  before  his  death  executed  a  deed  of  gift  of 
bis  land  in  favour  of  his  first  cousin,  who  was  also  his  uterine  brother, 
tjid  put  him  in  possession.  The  parties  wore  Awans  of  mauza  Mardwal, 
Khushab  tahail,  Shahptir  District. 

Found,  that  the  said  gift  was  valid  by  costom. 
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Further  appeal  from  the  order  ofV.C.  Johnstone,  Esquire,  Bivu 
sional  Judge,  Jheluvi,  dated  26th  August  1896. 
Sham  Lai,  for  appellant. 
Miran  Bakhsh,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by 

Anderson,  J. — This  was  a  case  amongst  Awa'ns    of  mama    2oth  July  1898. 
Mardwal,  tahsil  Khnshab,  District  Shahpur.  Before  his   death 
Makhana,  a  full  proprietor,  executed  a  deed  of  gift  conveying 
5  highas,  2  kanals.  18|-  marlas  of  land  to   his   first   cousin   and 
uterine   brother  Mitha    and  put  him  in  possession.     The  local 
Wajih-ul-arz   provided   that   a   sonless  proprietor  may  during 
his  lifetime  give  his  estate  to  his  daughter  or   daughter's   son 
or  pichlag  son  or  one  of  his  collaterals  or  adopted  son   provided 
that   the  gift   be   put   in  writing.     The  lower  Court  held  this 
entry   to  be   insufficient    without   proof   of  instances,  but   in 
accordance  with  the  rulings  contained  in  Punjab  liecord,  No.  52 
of  1896,  its  effect  was   to   throw   the   burden   of  proof  on  the 
plaintiff.     There  wei*e  numerous  instances  in  which  a  custom  in 
favour  of  such  gifts  by  Awans  of  Khushab  tahsil  has  been  up- 
held by  this  Court,  e.g.,  Punjab  Record,  Nos.  33  and  36  of  1891, 
where   gifts   in   favour  of   sister's    sons    were    set   aside  only 
because  not  completed  by  possession.     In  Punjab  Record,  No.  79 
of  1896,  a  case  from  this  identical  village,   it  was  held  that  a 
gift   in   favour   of  a    wife's   brother   who   was   also  a  remote 
collateral  was  valid  in  presence   of   the   donor's  half  brothers. 
The  first  Coui-t  then  found    (see   page  252)    that   there   were 
eight  instances  of  gift  in  Mardwal  itself. 

In  the  case  before  us  the  lower  Court  has  referred  to  a 
number  of  rulings  as  showing  the  custom  of  Awans  (presumably 
relating  to  gifts),  but  most  of  these  have  no  special  application 
to  the  present  case.  In  Punjab  Record,  No.  81  of  1894,  it  was 
held  that  amongst  Awans  of  the  Talagang  tahsil  of  Jhelum 
District  there  was  no  custom  authorizing  a  father  to  make  a 
gift  to  his  daughter  in  the  presence  of  sons,  a  very  different 
case  from  the  present. 

The  Divisional  Judge  held  that  the  decision  of  the  lower 
Court  on  the  point  of  custom  was  of  course  sound  and  con- 
sidered that  the  appellant's  pleader  withdrew  his  fourth 
ground  of  appeal.  If  this  was  a  fact  the  pleader  certainly 
made  a  great  mistake,  as  Punjab  Record,  No.  79  of  1896,  was  dis- 
tinctly in  favour  of  the  existence  of  the  custom  set  up  by  his 
client  and  relied  on  in  his  appeal. 
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Ifc  is  unnecessary  under  the  circumstances  to  consider 
defendant's  second  plea  that  he  had  spent  money  on  hehalf 
of  Makhana  in  funeral  expenses  and  payment  of  debts,  in 
respect  of  which  both  Courts  refused  to  allow  him  to  produce 
evidence,  holding  him  bound  by  the  terms  of  the  deed  of  gift, 
which  naturally  contained  no  allusions  to  payments  which  the 
defendant  does  not  allege  to  have  been  made  for  many  years 
subsequent  to  1886.  The  defendant  has  an  excellent  case, 
having  been  put  in  possession  in  1886  and  the  custom  under 
which  he  claims  having  been  well  established,  since  he  is  a 
near  collateral  as  well  as  a  uterine  brother  of  the  donor. 

We  accept  this  appeal,  set  aside  the  decree  and  order  that 
respondent  bear  appellant's  costs  throughout. 

Appeal  allowed. 

No.  50. 

Before  Mr.  Justice  Chatterji  and  Mr.  Jtistice  Anderson. 

MUSSAMMAT  WAZIR  BEGAM,— (Dependant),— 
APPELLANT, 

Versus 

MUSSAMMAT  PIYARI  BEGAM,— (Plaintipp),— 
RESPONDENT. 

Case  No.  355  of  1896. 
Jippeal— Civil  Procedure  Code,  1882,  Sections  375,  622— Oi«r  made  by 
defendant  pendente  lite  to   settle  case—"  Compromise  "—Decree  based  on 
•plaintifs   acceptance  of  offer—Offer   repudiated   by    defendant— Power    of 
pleader  to  compromise  suit. 

Plaintiff's  suit,  which  was  filed  on  7th  May  1895,wa3  in  respect  of  one- 
third  of  the  estate  of  one  F.  J.,  deceased,  which  plaintiff  claimed  as  F.  J.'s 
Bister.  On  the  18th  Juno  the  pleas  of  a  co-defendant,  who  had  taken 
part  of  the  disputed  property  in  mortgage  from  the  real  defendant, 
Mussammat  W.  B.,  deceased's  widow,  were  filed,  and  the  latter's  advo- 
cate applied  for,  and  obtained,  an  adjournment  in  order  that  a  compromise 
might  be  come  to.  After  another  adjournment  the  case  was  fixed  for  the 
15th  October,  on  whicli  date  Mussammat  W.  B.  was  represented  by  a 
pleader  who  stated  his  oral  pleas  on  her  behalf  and  concluded  with  the 
words  "  If  plaintiff  is  still  willing  to  receive  lis.  2,000  in  satisfaction  of 
"  all  claims,  defendant  No.  1  is  willing  to  pay.  If  not,  she  cannot  reoogniee 
"  any  claim  of  the  plaintiff." 

Thereupon  the  parties  appear  to  have  applied  for  a  further  post- 
ponement in  order  that  the  case  might  be  settled  out  of.  Court,  and  the 
23rd  October  was  fixed  for  the  next  hearing.  On  that  date  nothing  was 
said  on  either  side  about  any  compromise  or  defendant's  offer,  but  defend- 
ant's pleader  got  additional  pleas  on  the  merits  recorded.  The  case  was 
then  adjourned  (for  no  special  reason)  to  the  following  day,  when  plaintiff's 
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recognized  agent,  acting  on  a  freah  power-of-attorney,  dated  the  day 
before  and  ia  supersession  of  a  previous  power  in  his  favour,  stated 
tJiat  plaintiff  was  willing  to  take  Ks.  2,500  in  fall  satisfaction  of  her  claim 
and  to  forego  costs.  Defendant's  pleader  (who  was  other  than  the  pleader 
through  whom  the  offer  of  tlie  15th  October  had  been  made)  replied  that 
ho  had  that  day  been  instructed  to  say  that  his  client  did  not  agree  to 
pay  Rs.  2,500,  and  that  if  the  Court  gave  a  decree,  it  must  bo  against 
the  estate.  To  this  plaintiff's  pleader  objected.  The  Court  held  that 
the  offer  of  the  15th  October  was  subject  to  no  such  qualification,  and 
gave  a  decree  in  plaintiff's  favour  for  Ks.  2,500  "  on  the  pleadings  as  they 
stand."  This  decree  was  at  first  modified  by  the  Divisional  Judge,  on 
appeal,  but  was  subsequently  restored  by  him  on  review.  Defendant 
appealed  to  the  Chief  Court,  and  it  was  objected,  on  plaintiff's  behalf, 
that  the  decree  fell  within  the  purview  of  Section  375  of  the  Civil  Pro- 
cedure Code,  and  was  therefore  final. 

Held,  tbat,  whether  or  not  the  deci'cc  in  the  present  case  fell  under 
the  said  section,  the  procedure  of  the  District  Judge  was  sulficiently 
tainted  with  material  irregularities  to  justify  interference  under  Section 
G22  of  the  Code. 

Semhle : — Under  the  circumstances  of  the  caso  an  appeal  was 
competent. 

Held,  that  the  nuiterial  irregularities  committed  by  the  Di-strict 
Judge  were  (i)  in  stating  that  his  decree  was  based  on  the  pleadings, 
when  in  fact  the  said  decree  was  not  made  with  reference  to  any  material 
allegation  of  fact  or  proposition  of  law  relating  to  the  subject-matter 
of  the  suit  made  or  affirmed  by  one  side  and  admitted  by  the  other ; 
(ti)  even  assuming  that  the  Court  had  power  to  pass  siich  a  decree,  in  nob 
enquiring,  as  it  was  bound  to  do,  into  the  objections  of  defendant,  whose 
pleaders  should  have  been  asked  whether  his  repudiation  meant  that 
the  original  offer  had  not  been  made  with  authority  or  merely  that  it  was 
withdrawn  and  the  acceptance  too  late  ;  (tit)  in  not  making  any  inquiry 
as  to  whether  defendant's  pleader  had  express  authority  to  make  the  offer 
of  the  15th  October;  (iv)  in  assuming  that  the  said  offer  was  still  binding 
on  the  24th  October,  and  in  proceeding  to  pass  a  decree  in  accordance 
with  its  terms  without  further  inquiry. 

Held,  therefore,  that  the  decrees  of  the  lower  Courts  must  be  set 
aside. 

A  pleader  has  not  power  without  e.\prcss  authority  from  his  client 
to  bind  him  by  a  compromise. 

Further  appeal  from  the  order  of  Colonel  C.  H.  T.  Marshall,  Divi' 
sional  Judge,  Lahore  Division,  dated  14<A  March  1896. 
Lai  Chand  and  Browne,  for  appellants. 
All  Hussain,  for  respondent. 
The  jadgment  of  the  Court  was  as  follows  : 

Chattekji,  J. — The  material  facts  are  brieHy  these.     The   2*7 Ih  July  1898 
plaintiff,  Mussammat  Piyari   Begam,  claimed  one-third  of  the 
estate  of  the  late  Fakir  Jamal-ud-din  as  his  sister.     The  silit 
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was  filed  on  7th  May  1895.  On  18th.  June  the  pleas  of  a 
co-defendant  who  had  taken  part  of  the  disputed  pioperty  in 
mortgage  from  the  real  defendant,  Mussammat  AVazir  Begam, 
the  deceased's  widow,  were  filed,  and  Mr.  Amin-ud-din,  her 
advocate,  asked  for,  and  obtained,  an  adjournment  in  order 
that  a  compromise  might  be  come  to-  After  another 
adjournment  the  case  was  fixed  for  the  ].5th  October.  On 
that  date  Maulvi  Fazl  Din  appeared  for  Mussammat  Wazir 
Begam  and  stated  his  oral  pleas  on  her  behalf  which  wound 
up  with  these  words,  "  If  plaintiff  is  still  willing  to  receive 
"  Hs.  2,000  in  satisfaction  of  all  claims,  defendant  No.  1  is 
"  willing  to  pay.  If  not  she  cannot  recognize  any  claim  of  the 
"  plaintiff."  According  to  the  District  Judge's  autograph 
record  the  parties  then  again  applied  for  a  postponement  in 
oi-der  that  the  case  might  be  settled  out  of  Court,  and  the  23x'd 
October  was  fixed  for  tlie  next  hearing.  On  that  date  Lahi 
Gobind  Ram  appeared  for  the  plaintiff  and  Messrs.  Lai  Chand 
and  Fazl  Din  for  the  defendant.  Nothing  was  said  on  cither 
tside  about  any  compromise  or  defendant's  offer  of  the  15th 
October,,  but  Mr.  Lai  Chand  got  additional  pleas  on  the 
merits  recorded.  The  case  was  then  put  off  for  the  next  day 
Avithout  any  special  reason.  On  the  24tli  Sayad  Akbar  Ali, 
recognized  agent  of  the  plaintiff,  acting  on  a  fresh  power-of- 
attorney  dated  the  day  before  and  in  supersession  of  a 
previous  power  in  his  favour,  stated  that  plaintiff'  was  willing 
to  take  Es.  2,500  in  satisfaction  of  her  claim  and  to  forego 
costs.  Mr.  Lai  Chand's  reply  was  that  he  had  been  that 
day  instructed  to  say  that  his  client  did  not  agree  to  pay 
Rs.  2,500,  and  that  if  the  Court  gave  a  decree  it  must  be 
against  the  estate.  To  this  plaintiff's  pleader  objected.  The 
Court  held  that  the  previous  offer  made  by  Maulvi  Fazl  Din 
was  subject  to  no  such  qualification  and  gave  a  decree  in 
plaintiff's  favour  for  Rs.  2,500  "  on  the  pleadings  Us  they 
stand." 

This  decree  was  appealed  to  t)io  Divisional  Judge,  who 
at  first  made  some  strictures  on  the  procedure  adopted  by  the 
District  Judge  and  modified  the  decree  by  converting  it  into 
one  against  the  estate  of  the  deceased.  On  review,  however,  ho 
restored  the  original  decree  of  the  District  Judge. 

The  first  question  fur  consideration  is  whether  the  decree 
was  one  based  on  a  simple  confession  of  judgment  or  on  a 
compromise  within  the  meaning  of  Section  :]75,  Civil  Procedure 
Code.     In   our   opinion   the    decree   waa   uot   of   the   former 
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character,  as  the  defeudaut  did  not  admit  any  part  of  the 
claim  as  laid  but  made  an  offer  of  a  lamp  sum  in  satisfaction 
of  the  same.  The  decree  partakes  of  the  nature  of  one  founded 
on  a  compromise,  but  owing  to  the  peculiar  procedure 
adopted  by  the  District  Judge  it  is  difficult  to  say  that  it 
falls  within  the  purview  of  Section  375,  Civil  Procedure  Code, 
and  is  on  that  account  final.  The  majority  of  the  Chartered 
High  Courts  and  this  Court  are  agreed  that  when  a  compro- 
mise has  been  agreed  upon  between  parties  to  a  suit,  the  Court 
can  proceed  under  Section  375  even  if  one  of  the  parties  with- 
draw or  refuse  to  admit  that  there  has  been  a  compromise, 
and  that  it  can  inquire  and  decide  whether  in  fact  a  compro- 
mise has  been  effected  or  not.  Bat  it  is  extremely  doubtful 
whether  a  decree  passed  under  the  circumstances  of  the  present 
case,  where  in  fact  an  offer  is  made  on  a  particular  date  by 
one  party  without  specifying  the  time  for  acceptance,  and 
when  after  several  days  the  other  party  notifies  its  acceptance 
which  the  first  party  declines  to  accept  as  too  late,  but  which 
the  Court  nevertheless  treats  as  binding,  can  be  said^to  fall 
under  Section  375.  The  point  is  of  importance  only  to  see 
whether  an  appeal  is  competent.  We  are  disposed  to  hold 
that  it  is.  Even  if  it  were  otherwise  and  the  decree  held  to 
be  one  falling  under  Section  375,  we  are  of  opinion  that  the 
procedure  of  the  District  Judge  is  sufficiently  tainted  with 
material  irregularities  to  justify  our  interference  under 
Section  622,  Civil  Procedure  Code. 

The  first  error  to  be  noticed  is  that  the  District  Judge  says 
that  his  decree  is  based  on  the  pleadings.  This  is  not  the 
case.  The  decree  is  not  made  with  reference  to  any  material 
allegation  of  fact  or  proposition  of  law  relating  to  the  subject- 
matter  of  the  suit  made  or  affirmed  by  one  side  and  admitted 
by  the  other.  It  professes  to  be  founded  on  an  offer  of  some- 
thing outside  the  subject-matter  of  the  suit  by  defendant  No.  1 
which  the  Court  hold.s  has  been  converted  into  a  promise  by 
the  acceptance  of  the  plaintiff  ;  that  is,  on  a  cause  of  action,  so 
to  speak  which  has  come  into  existence  since  the  filing  of  the 
plaint.  As  a  general  rule  such  causes  of  action  cannot  be 
taken  cognizance  of  in  the  suit.  One  exception,  if  it'  may  be 
so  called,  is  where  the  parties  come  to  an  agreement  with 
reference  to  the  subject-matter  of  the  suit  and  certify  the  same 
in  Court.  In  such  a  case  under  certain  limitations  Section  375, 
Civil  Procedure  Code,  allows  the  suit  to  be  disposed  of  in 
accordance  with  the  agreement  or  adjustment.  It  has  also  been 
held  that  where  an    agreement  has  actually  been  arrived  at, 
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but  one  party  unjustifiably  withdraws  therefrona  and  refuses 
to  certify  it,  the  Court  has  power  to  inquire  and  to  give  effect 
to  it.  Here  however  the  parties  admittedly  caijie  to  no  agree- 
ment, but  the  Court  hold  that  the  offer  of  the  defendants  could 
not  be  withdrawn,  and  that  the  plaintiff's  acceptance  was  valid, 
and  by  operation  of  law  converted  the  offer  into  a  promise 
which  it  enforced  by  giving  a  decree.  The  allcgatiow  of  an 
agreement  completed  in  fact  appears  to  be  a  condition  preee- 
dent  to  the  Courts  taking  action  under  Section  375,  Civil 
Procedure  Code,  either  to  give  effect  to  it  at  once  or  to  enquire 
whether  the  allegation  is  true  or  not.  But  there  appears  to  be 
no  warrant  in  that  section  or  in  any  other  of  the  Code  of- Civil 
Procedure  for  the  Court  to  decide  whether  an  offer  pendente  lite 
of  something  outside  the  subject-matter  of  the  suit  has  been 
lawfully  converted  into  a  promise  by  the  acceptance  of  the 
other  party  and  to  pass  a  decree  in  accordance  with  such 
promise  or  offer. 

Again,  assuming  that  the  Court  had  jurisdiction  to  pass 
such  a»decree  it  was  bound  to  enquire  into  defendant's  objec- 
tions before  doing  so.  The  procedure  has  been  too  summary, 
the  case  has  been,  to  use  the  language  of  the  Divisional  Judge, 
"  'rushed  '  through  without  sufficient  care  to  make  all  clear." 
Mr.  Lai  Chand  should  have  been  askod  whether  his  repudiation 
meant  that  the  original  offer  had  not  been  made  with  authority, 
or  merely  that  it  was  withdrawn  and  the  acceptance  too  late. 

The  offer  was  made  by  Maulvi  Fazl  Din,  a  pleader,  and 
there  is  nothing  on  the  record  to  show  whether  the  defendant, 
a  pardanaslmi  lady,  gave  him  express  or  implied  authority  to 
make  it.  In  the  absence  of  such  authority  Maulvi  Fazl  Din 
was  not  empowered  to  do  so.  It  is  well  settled  law  that  a 
pleader  has  not  power  without  express  authority  from  his 
client  to  bind  him  by  a  compromise  as  advocates  have  (rrem 
Siikh  V.  Pirthee  Ram  and  others,  II  Agra,  222;  Mussammat 
Sirdar  Begum  v.  Jiiussammat  Izzat-ul-nissa,  11  N.-W.  P., 
149.  See  also  Asril  Khadar  and  three  others  v.  Audku 
Set,  II  Mad.  H.  C.  Hep.,  423,  and  Javg  Bahadur  Singh, 
^'c,  V.  Shankar  Bai,  ^t.,  7.  L.  /?.,  XIII  All,  272,  F.  B. 
Mr.  AH  Hussain  has  quoted  two  old  authorities,  but  they  do 
not  militate  ngainst  the  view  taken  in  the  case  last  cited 
by  the  Full  Bench  of  the  Allahabad  Court.  Nor  is  the 
reference  to  the  jndgment  of  the  Privy  Council  reported 
in  Volume  II  of  Moore's  Indian  Appeals  in  point.  Mr.  Ali 
Hussain  also  contend?  that  Maulvi  Fazl  Din's  power-of-attornoy 
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gives    him   sacli   power,  but   the  words  sakhta  par dakhta  sahib 
viausuf  ha   misl-i-karda-i-za/-i-khud    bakar-i-nahij   vianzur   aur 
kabul  hcga   liave   reference   to   what   goes  before,   viz.,   waste 
pairwi  wci  jawab  dehi  aur  wasuh'at  rtcpiya    ke,  SfC.     They  do  not 
empower    the  pleader   to   compromise   the   suit  or  to  make  an 
offer  of  this  kind,    and   we  do  not  recollect  any  instance  where 
they  have  been  so  interpreted.     The  point  for  inquiry  therefore    ■ 
was  whether  the  offer  itself  was  repudiated, and  if  so,  whether  it 
was  made  on  sufficient  authority.     It  was  possible  that  Maulvi 
Fazl  Din,  though  not  so   empowered   by  the  written  authority, 
was    specially   instructed   to   make   the   offer,    but  this  was  a 
matter  of   evidence   and   required   the   statements   of   Maulvi 
Fazl  Din  and  the  lady  to  be  taken  in  order  to  enable  the  Court 
to  come  to  a   right   decision.     The    Court,    howevei-,   entirely 
failed  to  question  Mr.  Lai  Chand  as  to  the  real  meaning  of  his 
objection,  and   to   make   the    above   inquiry   if   the   power  to 
make  the  offer  was  denied. 

The   point  next  to   be   considered   is   whether   the   offer 
remained   open    until    the  24th  October,  when  it  was  accepted 
by  the  plaintiff.     It  was  informal  in  its  language  and  fixed  no 
time  within  which  the  plaintiff  had  the  option  of  accepting  it. 
The    parties    that  very    day  got  an  adjournment  of  eight  days 
for  the  ostensible  purpose  of  arranging  a   compromise,    and    it 
may   bo   naturally   inferred   that   they  had  this  offer  in  view 
when  tlioy  made  the   application,   and   that   the   offer  Avas  to 
remain  open  for  this  time.     On  the  2ord  October,  however,  the 
parties  appeared  and  said  nothing  about  any   compi'omise  hav- 
ing been  effected  or  being  under  discussion.     On  the   contrary, 
the   defendant   engaged  new  counsel,  Mr.    Lai     Chand,    and 
had  fresh  pleas  on  the  merits  recorded.     No  reservation  what- 
ever of  any  kind  was  made  by  either  party  with  regard  to  the 
offer.     Looking   at   the   proceedings  of  that  day,  the  only  con- 
clusion that  can  be  arrived  at  is  that  the  efforts   at   settlement 
had  proved  abortive.     The  plaintiff  notified  her  acceptance  the 
next  day,  but  the  defendant's  counsel  immediately  repudiated 
it,  stating  that  he  had  been  instructed  to  do  so   by   his   client. 
Having  regard  to  all  the  circumstances,  we  are  of  opinion  that 
he  was  within  his  rights  in  refusing  to  be  bound  by  the  offer  at 
the  time  the  acceptance  was  notified.     Obviously  it  could   not 
remain  open  indefinitely,  and  the  proceedings  of  the  15th  October 
indicate  that  it  was  to  hold  good  at  the  outside  for  the  term  of 
the  adjournment,  and  those  of  the  23rd  October  show  that  the 
parties  or  at  least  the  defendant  No.  1  did  not  then  regard  it 
as    operative.     Had   the   plaintiff  then  regarded  the  offer  a 
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open  she  would  have  asked  that  the  additional  pleas  on  the 
merits  might  not  be  taken  down,  or  for  further  time  to  make 
up  her  mind.  It  does  not  appear  probable,  nor  has  it  been 
stated  that  the  sole  difficulty  of  the  plaintiff  was  that  she  had 
no  daly  authorized  recognized  agent.  Had  this  been  the  case 
the  matter  would  have  been  brought  to  the  Court's  notice  and 
further  time  obtained.  However  this  may  be,  the  District 
Judge  did  not  bestow  the  least  thought  on  these  matters,  or 
on  the  question  whether  the  offer  Avas  still  binding,  and  pro- 
ceeded to  pass  a  decree  in  terms  of  the  offer.  In  our  opinion 
he  had  no  power  to  do  so,  and  in  acting  thus  his  proceedings 
were  tainted  with  material  irregularity. 

However  much  a  compromise  in  a  case  like  this  may  be 
desirable,  and  however  much  Ave  may  be  disposed  to  regret,  on 
that  account,  our  inability  to  uphold  the  decree,  there  can  be  no 
donbt  that  a  compromise  cannot  be  brought  about  in  this 
fashion.  The  hastiness  of  the  District  Judge's  procedure  is 
mainly  accountable  for  the  present  unsatisfactory  state  of  the 
case. 

The  decree  of  the  lower  Coarts  must  be  set  aside  and  the 
case  must  be  enquired  into  on  the  pleadings  unless  the 
parties  terminate  the  litigation  by  a  fresh  lawful  adjustment. 

We  accept  the  appeal,  reverse  the  decrees  of  the  lower 
Courts,  and  return  the  case  to  the  District  Judge  for  inquiry  and 
a  fresh  decision  with  reference  to  the  above  remarks.  Court- 
fee  on  the  petition  of  appeal  Avill  be  refunded.  Parties  will 
pay  their  own  costs  up  to  date. 

Appeal  alloiced. 

No.  51. 
Before  Mr.  Justice  Chatterji  and  Mr.  JusfAce  Anderson, 
SANSAR  SINGH  AND  ANOTHER,-(Pr,AiNTiFi..s),~ 
APPELLANTS, 
Appbliatk  Sidb.  •^  Versus 

TILOKA  AND  OTHERS,— (Dufrnpants),— 
RESPONDENTS. 

Case  No.  244  of  1896- 

Document,  construction  of—Kegidvation  Act,  1877,  Sections  17,  40 — 
Partnertthip  or  co-oionership — Abandonment— Entop/icl—Limitntion  Act, 
lvS77,  2nd  Schedule,  Ariiclea  142,  144. 

PlnintiffR  gued  for  an  account  of  the  incomo  nnd  expenditnro  of  a  cer- 
tain kul  (or  ■water-course)  jointly  excavated  by  tlio  ptirlieH  under  an  agree- 
ment in  writing,  dated  24th  February  1873,  whereby  it  w.a8  agreed,  inter 
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alia,  that,  in  consideration  of  half  the  outlay  in  excavating  the  Jcul,  which 
originally  belonged  to  defendant  and  his  ancestors  bat  had  fallen  into  dis- 
repair and  become  useless,  the  plaintiff  Avas  to  become  a  half-sharer  therein  : 
that  thencefortli  the  income  and  expenditure  on  the  Iml  was  to  be  shared 
in  the  same  proportion,  and  that  in  the  event  of  a  sharer  failing  to  pay 
the  expenses  of  repairs,  he  was  to  be  debarred  from  participating  in  the 
iiicome  of  that  year.  Defcndsints  admitted  the  agreement  and  rendition 
of  accounts  till  193G  Samhaf,  but  alleged  that  after  that  year  the  kul  was 
stojjped  and  litigation  ensued  with  the  owners  of  certain  villages  ;  that 
plaintiff  refused  to  contribute  towards  the  expenses  and  gave  up  his  share  ; 
and  that  defendants  had  conducted  the  cases  themselves  and  enjoyed  the 
prolits  of  the  hul  ever  since.  The  District  Judge  dismissed  the  suit  on  the 
ground  that  plaintiff,  by  refusing  to  contribute  towards  the  expenses  of 
the  said  litigation  and  by  his  subsequent  conduct,  had  abandoned  and  lost 
his  rights  in  the  fcuZ.  This  decree  was  upheld,  on  appeal,  by  the  Divi- 
sional Judge,  both  on  the  ground  that  plaintiff  had  abandoned  and  lost  hia 
slid  rights,  and  also  that  his  conduct  estopped  him  from  preferring  the 
present  claim. 

Plaintiff  having  appealed  to  the  Chief  Court,  the  defendants  supported 
the  decree  of  the  lower  Courts,  not  only  on  the  ground  of  abandonment  and 
estoppel,  but  also  on  the  grounds  (a)  that  plaintiff's  rights  in  the  kul  could 
not  be  proved,  as  the  written  agreement  of  1873  required  registration,  and 
being  unregistered  was  inadmissible  in  evidence  ;  (fc)  that  the  suit  waa 
practically  one  for  accounts  oC  a  partnership,  and  therefore  could  not  lie 
without  a  prayer  for  dissolution  ;  and  (c)  that  the  failure  of  plaintiff  to 
coLtribute  towards  the  expenses  of  repairs  debarred  him  from  claiming  a 
share  of  the  produce  for  any  of  the  years  for  which  accounts  were  claimed. 

Held,  that  the  claim  was  one  relating  to  profits  of  immovable  property, 
and  that  the  i"ight  in  respect  of  which  the  paii'ties  were  litigating  and  which 
formed  the  basis  of  the  claim  waa  one  regarding  such  property,  and  that, 
therefore,  the  limitation  for  the  possession  of  a  share  in  the  kul  would  bo 
12  years  •ivhether  under  Article  142  or  Article  144  of  the  Limitation  Act. 

Found,  upon  the  evidence,  that  there  was  no  proof  of  abandonment  ou 
the  part  of  plaintiff. 

Held,  further,  that  the  written  agreement  of  1873  did  not  require  re- 
gistration inasmuch  as,  taken  as  a  whole,  it  meant  nothing  more  than  that 
the  defendant  agreed  to  give  plaintiff'  a  half  share  in  the  kul  provided  that 
the  latter  paid  a  half  share  of  the  expenses  of  excavation,  and  that  such  a 
condition  did  not  create  a  present  right  in  the  k^d,  but  merely  one  that 
would  come  into  existence  in  the  event  of  plaintiff  fulfilling  the  said 
condition. 

Held,  also,  that  even  if  it  were  conceded  that  a  present  right  was 
created  by  the  instrument,  it  was  only  a  right  in  the  ruined  kul,  which  had 
at  the  time  no  value  at  all  and  certainly  could  not  be  said  to  have  been 
worth  Ks.  100,  and  that  the  valuable  property  which  might  come  into 
existence  if  the  conditions  of  the  agreement  were  carried  out  could  not  be 
held  to  furnish  the  test  of  valuation. 

Section  17  of  the  Registration  Act  must  be  strictly  construed,  and  UU' 
^ess  a  docvtueiit  is  clearly  brought  within  the  purview  of  the  section,  it; 
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cannot  be  excladed  from  evidence,  and,  in  case  of  doubt,  the  benefit  must 
be  given  to  the  document. 

Held,  upon  the  facts  of  the  case,  that  the  claim  was  one  for  accounts 
of  a  co-ownership  in  immovable  property,  and  not  of  a  partnership. 

Held,  finally,  that  the  agreement,  rightly  construed,  only  deprived  a 
co-sharer  of  the  income  in  case  he  rejused  to  pay  his  quota  of  expenses  of 
repairs,  &c.,  and  that  mere  non-payment  did  not  amount  to  such  refusal, 
though  defendant  was  entitled  to  deduct  the  amount  of  the  said  e.xpeuses 
from  plaintiff's  share  of  the  profits.    • 

Further  appeal  from  the  order  of  T.  Troward,  Esquire,  Divisional 
Judge,  Amritsar  Division,  dated  21th  November,  1895. 

Lai  Chand,  for  appellants. 

K.  P.  Roy  and  Jaishi  Ram,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 
26/^  July  1898.  Chattekji,  J. — This  was  a  suit  for  an  account  of  the  income 

and  expenditure  of  a  ktd  or  water-course  jointly  excavated  by 
the  parties  under  an  agreement  in  writing  dated  24th  February 
1873.  The  main  conditions  entered  in  that  document  were 
that  in  consideration  of  his  contributing  half  the  outlay  in 
excavating  the  water-course  which  originally  belonged  to  defen- 
dant No.  1  and  his  ancestors,  but  had  fallen  into  disrepair  and 
had  become  useless,  the  plaintifp  was  to  become  a  half  sharer 
in  the  kul,  that  in  future  the  income  and  expenditure  on  the 
hut  was  to  be  shared  in  the  same  proportion,  and  that  in  case  a 
sharer  failed  to  pay  the  expenses  of  repairs  he  was  to  bo 
debarred  from  participating  in  the  income  of  that  year. 

Plaintiff  alleged  that  accounts  had  been  settled  up  to 
1940  but  not  since  that  year,  and  that  defendant  had  refused 
to  render  them  as  the  kul  had  become  very  profitable. 

The  defendant  admitted  the  agreement  and  the  rendition 
of  accounts  up  to  1936  Sambat,  but  alleged  that  after  that  year 
the  kul  was  stopped  and  litigation  ensued  with  the  owners  of 
certain  villages,  that  plaintiff  refused  to  contribute'  to  the 
expenses  and  gave  up  his  share,  and  that  defendant  No.  1  had 
conducted  the  cases  himself  and  enjoyed  the  profits  of  the 
kul  ever  since.  He  also  urged  certain  legal  objections  which 
it  is  unnecessary  to  set  out  here  as  they  will  be  noticed  further 
on  in  the  judgment.  Tiloka  is  the  real  defendant  in  the  case, 
and  the  word  will  be  understood  to  refer  to  him  alone. 

The  District  Judge  of  Gurdaspur  who  tried  the  suit  as 
the  Court  of  first  instance  found  defendant's  allegations  proved 
in  the  main  and  that  the  plaintiff  by  refusing  to  contribute 
towards  the  expenses  of  the  litigation   relating  to  the  kul  in 
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1882-83  and  by  his  subsequent  conduct  had  abandoned  his 
rights  and  lost  them.  He  therefore  dismissed  the  suit.  His 
decree  was  upheld  by  the  Divisional  Judge,  who  agreed  with 
him  that  abandonment  on  the  part  of  the  plaintiff  was  proved, 
and  further  that  he  was  estopped  by  his  conduct  from  pre- 
ferring the  present  claim.     The  plaintiff  appeals. 

We  have  heard  counsel  at  great  length  and  considered 
the  evidence,  and  in  our  opinion  the  finding  of  the  Divisional 
Judge  as  to  abandonment  and  estoppel  cannot  stand. 

We  must  premise  that  in  our  opinion  the  claim  is  ono 
relating  to  profits  of  immovable  property,  and  the  right  in 
respect  of  which  the  parties  are  litigating  and  which  forms 
the  basis  of  the  claim  is  one  regarding  such  property.  The 
limitation  for  the  possession  of  a  share  in  the  kul  would  be 
12  years  whether  under  Article  142  or  144  of  the  Limitation 
Act.  It  would  be  only  after  the  lapse  of  that  period  after 
plaintiff's  dispossession  or  discontinuance  of  possession  or  after 
defendant's  possession  had  become  adverse  that  the  plaintiff's 
title  to  the  joint  ownership  of  the  kul  would  be  extinguished. 

Mr.  Lai  Chand's  argument  is  (1)  that  admittedly  the 
parties  became  joint  owners  under  the  agreement  of  1873  and 
enjoyed  the  profits  in  common  till  1936  ;  (2)  that  in  1883  after 
the  close  of  the  litigation  regarding  the  kul  the  defendant 
applied  for  mutation  of  names  in  his  own  favour,  and,  on  plain- 
tiff's objecting  on  the  ground  of  his  being  a  co-owner,  conceded 
that  he  had  a  half  share,  provided  he  paid  half  the  expenses  of 
the  said  litigation,  about  Rs.  1,400  ;  (3)  that  in  1886  plaintiff 
called  as  a  witness  by  the  defendant  in  another  case  asserted 
his  right ;  (4)  that  in  1940  Samhat  accounts  were  rendered ;  (5) 
that  defendant  wrote  a  letter  ou  15th  May  1889  admitting 
plaintiff's  right  and  promising  to  render  accounts  ;  and  (6)  that 
in  1892  when  plaintiff  was  sued  by  defendant  for  price  of  grain 
delivered,  plaintiff  set  up  his  right  to  the  kul,  which  was  found 
to  be  established  by  the  Court,  though  his  claim  to  set  oft'  the 
value  of  the  grain  against  his  dues  on  account  of  the  income  of 
the  property  was  disallowed.  He  contends  that  plaintiff's 
right  was  nowhere  definitely  denied,  that  defendant's  pos- 
session as  that  of  a  joint  owner  was  not  adverse,  and  that 
plaintiff  never  abandoned  his  rights  and  is  not  estopped  from 
claiming  his  share  in  the  kul. 

We  think  the  evidence  and  the  admissions  of  the  defend- 
ant in  this  and  in  the  previous  proceedings  prove  that  though 
the  defendant  attempted  to  get  mutation  of  the  Jcul  in  his  solo 
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name  in  1883,  he  admitted  plaintiff's  half  share,  and  only  asserted 
that  plaintiff  could  get  it  only  on  payment  of  half  the    expenses 
■which  he,  defendant,  had  incuiTed  in  litigation  and  not  other- 
wise.    This  is  not  a  denial  of  plaintiff's    right,    but    a   distinct 
acknowledgment  of  it  coupled  with  a  counter  claim  for  money. 
It  is  also  proved    tliat   accounts   were  rendered   up   to  1940 
Sambat,  but  it  is  not  established  that  they  were  finally  settled. 
The  rendition  of  accounts  shows.that  there  was  then  no  denial 
of  title  to  the  property,  though  the   parties   were   not   agreed 
about  the  details  of  the  account.     The  exact   date   when   this 
took  place  is  not  clear,  but  it  brings  us  down   to   about   1885. 
This  is  quite  sufficient  to  save  limitation  as  regards   the   right 
to  the  property  even  if  we  are  to  exclude  from  consideration 
the  letter  of  1889  and  time  be  held  to  run  from  the  date  of  the 
quarrel  relating  to  the  account.     But  in  fact  a  dispute  regard- 
ing the  details  of  the  account  does  not  amount  of   itself   to   a 
denial  of  the  right  to  the  property,  and  there  is  no  clear   proof 
of  such  denial  until  we  come  to  the   case  of    1892.     This    suit 
was  filed  on  11th  July  1893. 

The  plaintiff  has  undoubtedly  shown  great  delay  in  bring- 
ing his  suit,  but  as  his  right  is   not  extinct   his   claim   is   not 
barred.    We  find  no  tangible  proof  of  abandonment  on  his  part, 
nor  would  abandonment  bar   his   claim  unless  12  years  have 
elapsed  thereafter  (No.  85,  Punjab  Record,  1892,  F.  B.).  In  1888 
he  asserted  his  claim,  and  again  in  the  case  of  1886  and  when 
accounts  from  1936  to  1940  were   attempted   to   be  made   up. 
Nor  do  the  facts  establish  any  estoppel.    We  entirely  disbelieve 
the  story  of  his  renunciation  before  the  litigation  began  as  well 
as  the  genuineness  of  the  copy  of  the    letter   alleged   to   have 
been  sent  by  Mahtaba  in  1880.     Plaintiff"  i-eiterated   his   claim 
several  times  after  1880,  and  the  defendant  said  nothing  about 
his  giving  up  his  rights  in  the  mutation  proceedings.     None  of 
the  authorities  quoted  by  respondent's  counsel  on  the  question 
of  abandonment  or  estoppel  is  in  point.     Defendant   knew  well 
that  plaintiff  had  not  relinquished  his  right  and  was  put  to   no 
disadvantage  in  consequence  of  any  misconception  of  his  atti- 
tude  as  regards  the   kul   duo   to   any  act  or  omission  of   his. 
Defendant  brought  suits  for  a&»a?m  and  repaired   the   kul,   but 
these  were  mere  acts  of  management  and  not  due  to  plaintiff's 
conduct.     The  grounds  on  which  the  suit  has  been  dismissed  by 
the  Divisional  Judge  therefore  fail. 

Defendant's  counsel  has  in  this  Court  urged  other  objec- 
tions in  support  of  the  decree  of  the  lower  Court,   and  these 
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must  be  discnssed.  One  is  that  the  plaintiff's  right  to  the  kul 
cannot  be  proved,  as  the  agreement  of  1873  required  registra- 
tion and  is  inadmissible  for  want  of  it.  After  giving  the 
matter  our  best  consideration  wc  are  of  opinion  that  the  objec- 
tion is  not  substantiated.  The  case  is  in  many  respects 
analogous  to  No.  16,  Puvjab  Becori,  1895,  and  the  distinctions 
attempted  to  be  drawn  by  respondent's  counsel  are  not  made  out. 
Rationally  construed  no  right, .present  or  future,  vested  or  con- 
tingont,  was  at  oncp  created  by  the  document.  The  only  words 
that  lend  any  color  to  the  respondent's  contention  are  hamrah 
Ram  Singh  he  shardkat  moqarrir  kar  ke  nisfi  hissa  ka  sharik 
moqarrir  karlia  hai,  but  the  first  part  relates  to  the  expenditure 
in  excavating  the  water-course  and  the  second  has  to  be  read 
with  words  that  follow  a  little  later,  viz.,  "  badin  sharait,  ^r." 
Taken  with  the  whole  deed  they  mean  nothing  more  than 
that  the  executaiits  agreed  to  give  Ram  Singh  a  half  share, 
provided  he  paid  half  the  expense  of  digging  the  kul.  As  in  the 
document  in  No.  16,  Punjab  Record,  1895,  such  a  condition  did 
not  create  a  present  right,  but  one  that  would  come  into  existence 
in  the  event  of  Ram  Singh  fulfilling  the  condition  of  defraying 
half  the  costs  of  excavating  the  kul.  Even  if  it  be  conceded 
that  a  present  right  was  created  it  was  only  in  the  I'uined  kul 
which  had  no  value  at  all  and  which  certainly  cannot  be  said 
to  have  been  worth  Rs.  100  at  the  date  of  the  agreement.  The 
valuable  property  that  might  come  into  existence  if  the  con- 
ditions of  the  agreement  were  carried  out  by  both  parties 
cannot  be  held  to  furnish  the  test  of  valuation  for  purposes  of 
the  Registration  Act.  We  entirely  endorse  Mr.  Justice  Rivaz's 
remark  at  page  62  of  the  report  of  the  case  cited  above  that 
"  it  was  not  the  intention  of  the  Registration  Act  that  a  docu- 
"  ment  not  on  the  face  of  it  compulsorily  registrable  should  be 
"  held  hereafter  to  have  required  registration  because  the  right 
"  dealt  with,  though  of  quite  uncertain  value  at  the  date  of  the 
"  deed,  afterwards  turned  out  to  be  of  value  considerably  in 
"  excess  of  Rs.  100."  Further,  as  observed  by  the  same  learned 
Judge  in  page  63  of  the  report,  Section  17  of  the  Registra- 
tion Act  has  to  be  strictly  construed  as  taken  in  connection 
with  Section  49,  it  imposes  such  serious  disqualifications  for 
non-observance  of  registration.  Unless  the  document  is  clearly 
brought  within  the  purview  of  the  section  it  cannot  be  excluded 
from  being  treated  as  evidence.  If  there  is  doubt  the 
benefit  must  be  given  to  it.  This  contention  was  advanced  in 
the  first  Court  but  was  rightly  abandoned.  It  must  now  bo 
overruled,  ;      >    ■ 
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Another  objection  is  that  the  suit  does  not  lie  as  this  is  a 
claim  for  accounts  of  a  parinership  without  suing  for  dissolu- 
tion. The  authorities  in  support  of  this  position  are  beyond 
question,  but  the  objection  was  never  urged  before  and  has  no 
foundation  in  fact.  The  second  issue  drawn  by  the  District 
Judge  related  to  an  objection  of  a  wholly  different  kind  which 
was  never  attempted  to  be  supported.  The  claim  was  for 
accounts  of  a  co-ownership  in  immovable  property,  not  of  a 
partnership,  and  it  was  never  urged  in  the  Courts  below  that 
this  was  a  partnership.  The  misdescription  of  the  claim  in 
the  judgment  of  the  first  Court  appears  to  be  the  only  found- 
ation for  the  contention.  The  Divisional  Judge  never  uses  the 
expression.  The  distinction  between  co-ownership  of  property 
and  a  partnership  is  sometimes  fine,  but  there  is  no  such  diffi- 
culty in  defining  the  legal  relations  of  the  parties  in  this  case. 
The  defendant  simply  agreed  to  transfer  a  half  share  in  his 
hul  on  condition  of  plaintiff  paying  half  the  expenses  of  excavat- 
ing it  afresh.  The  other  conditions  relate  to  enjoyment  of  the 
income  and  management.  There  never  was  any  business  pro- 
perly so  called  transacted  or  meant  to  be  transacted  with 
reference  to  the  kul  and  its  income,  and  the  parties  did  not  be- 
come agents  of  each  other  like  partners-  Other  incidents  need 
not  be  di.scussed.  There  never  was  any  doubt  of  either  party 
being  able  to  transfer  his  interest  to  others.  The  objection  is 
wholly  unfounded. 

Another  objection  is  that  plaintiff  not  having  contributed 
to  the  expenses  of  repairs  cannot  claim  share  of  the  produce 
for  any  of  the  years  for  which  accounts  are  claimed.  But  the 
agreement  only  deprives  a  co-sharer  of  his  share  of  the  income 
in  case  he  refuses  to  pay  his  quota  of  expenses  of  repair,  &o. 
Non-payment  is  not  refusal.  The  defendant  was  managing,  and 
he  is  entitled  to  deduct  the  expenses.  There  was  no  plea  that 
plaintiff  refused  to  pay  for  the  repairs  of  any  particular  year. 

There  is  no  other  objection  on  respondent's  part  which 
requires  separate  notice. 

The  case  will  be  remanded  to  the  lower  Court  to  decide  the 
last  three  is.sues.  Only  the  word  partnership  in  issue  8  should 
bo  eliminated  and  the  word  co-ownership  substituted.  The 
remaining  issues  are  to  be  understood  as  decided  in  plaintiff's 
favour  except  issue  5,  as  to  which  our  finding  is  that  there  have 
been  no  accounts  after  193G.  Plaintiff  does  not  claim  anything 
before  1940  Samlat,  but  the  defendant  may  be  entitled  to  deduc- 
tions on  account  of  his  expenses  in  the  litigation   relating  to 
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the  kul.  The  necessity  for  this  litigation  has  been  fully  argued 
on  both  sides,  and  oar  opinion  is  that  it  is  established  so  far  as 
the  right  of  irrigation  from  the  kul  is  concerned  which  was 
understood  to  be  in  jeopardy,  We  express  no  opinion  as 
regards  the  defendant's  boots. 

As  regards  the  limitation  applicable  to  the  present  suit  for 
accounts  there  was  not  much  argument.  There  never  was  any 
definite  refusal  to  render  an  account  on  the  part  of  the  defend- 
ant, and  we  have  found  that  he  did  offer  to  render  it  about 
1885.  There  is  no  express  provision  applicable  to  a  suit  of  this 
kind.  It  is  to  some  extent  analogous  to  Muhammad  Habibulla 
Khan  V.  Safdar  Hussain  Khan,  I.  L.  i?.,  VII  All.,  25,  in  which 
Article  120  was  applied  to  a  suit  for  accounts  against  a  co- 
sharer.  This  might  be  held  to  govern  the  present  case  also. 
Bat  defendant  would  in  equity  be  entitled  to  recoup  hiniself 
from  plaintiff's  share  if  upon  the  accounts  prior  to  six  years 
anything  is  due  to  him,  and  the  whole  of  the  accounts  from 
1937  must  therefore  be  gone  into.  But  plaintiff  will  not  be 
entitled  to  recover  anything  on  account  of  his  share  of  the 
income  which  accrued  before  the  last  six  years. 

We  accept  the  appeal  and  reversing  the  decrees  of  the 
lower  Courts,  return  the  case  to  the  Court  of  first  instance  for 
a  fresh  decision  with  reference  to  the  above  remarks.  Court's  fee 
on  the  petition  for  appeal  will  be  refunded.  Other  costs  to 
be  costs  in  the  cause. 

Appeal  allowed  :  cause  remanded. 


No.  52. 

Before  Mr.   Justice  Frizelle,    Chief  Judge,  and  Mr.  Justice 

Clark. 

ARJAN  SINGH,— (Plaintiff), -APPELLANT, 

Versus 

SOCKET  SINGH  AND  OTHERS,-(Defendants),-.        j 
RESPONDENTS. 
Case  No.  1113  of  1897. 

Punjab  Land  Revenue  Act,  1887,  Section  158  (2)  (xvii),  (xviii)—8uit 
to  set  aside  award  of  arbitrators  appointed  by  Revenue  Officer  in  partition 
proceedings— Allegation  of  fraud,  but  no  dispute  as  to  title. 

PlaintifEa  sued  to  set  aside  an  award  of  arbitrators  appointed  by  a  Reve- 
niie  Officer,  under  Chapter  X  of  the  Punjab  Land  Revenue  Act,  1887,  in  a 
dispute  between  the  parties  about  partition  of  land.  No  question  L  to 
title  was  raised,  but  plaintiffs  sued  on  the  ground  of  fraud  inasmuch  as 
they  had  not  been  given  the  land  which  had  been  promised  to  them. 


>  ApPEIiliATR     SiDI. 
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Held,  that  the  suit  would  not  He,  plaintiffs'  only  course  being  to  press 
^heir  objections  before  the  Revenae  Officer  and  thereafter  appeal  to  the 
Superior  Revenue  authority. 

Further   appeal  from    the   order   of  J.    A.     Anderson,    Esquire, 
Divisional  Judge,  Amritsar  Division,  dated  16th  June  1897. 

Birch,  for  appellant. 

Muhammad  ShaflS,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

27/^  July  1898.  Frizellk,  C.  J. — We  are  of   opinion  that  the  lower  Courts 

are  right  in  holding  that  plaintiff's  suit  did  not  He.  It  was  a 
suit  to  set  aside  an  award  of  arbitrators  appointed  by  a 
Revenue  Officer  under  Chapter  X  of  the  Land  Revenue  Act  in 
a  dispute  between  the  parties  about  partition  of  lands.  Plain- 
tiffs sue  to  have  the  award  set  aside  on  the  ground  of  fraud,  as 
the  land  has  not  been  given  to  them  which  they  were  told 
they  would  receive.  The  question  is  one  clearly  arising  out  of 
proceedings  for  partition,  and  it  is  admitted  that  no  question 
as  to  title  is  raised.  It  is  also  a  question  as  to  the  allotment 
of  land  on  partition  of  a  holding,  and  we  think  the  suit  is 
barred  by  Section  158  (2)  (xvii)  and  (xviii)  of  the  Land 
Revenue  Act.  The  effect  of  admitting  the  suit  would  be  to 
subject  the  proceedings  of  Revenue  Officers  in  cases  of  partition 
where  there  is  no  dispute  as  to  title  to  the  supervision  of  the 
Civil  Courts,  and  this  we  think  the  above  mentioned  clauses  of 
Section  158  of  the  Land  Revenue  Act  expressly  forbid.  It 
makes  no  difference  in  our  opinion  that  plaintiffs  sue  on  the 
ground  of  fraud.  No  exception  is  made  on  account  of  fraud  in 
the  clauses  referred  to.  Plaintiffs'  only  course  was  to  press 
their  objections  before  the  Revenue  Officer  and  thereafter 
appeal  to  the  superior  Revenue  authority. 
The  appeal  is  dismissed  with  costs. 

Aj^eal  dismissed. 


Appellatr  Sisr. 


No.  53. 

Before  Mr.  Justice  Frizelle,  Chief  Judy.e,  and  Mr.  Justice  Raid. 
SOHNA,— (Defendant),— APPELLANT, 
I  Versus 

j  NAND  RAM,— (Plaintikk),— AND  OTHERS,— 

'  (Defendants),— RESPONDENTS. 

Case  No.  285  of  1896. 
Partnership— Lien — Cvntmct  Act,  1872,  Sectionn  GO,  01,  217.  2t\2— Set- 
off"—Ciril  Procedure  Code,  1882,  Section  111. 

The  rule  as  to  the  equitable  lien   poHsossed  by  eiicli  partner  on   the 
partnership  property  cannot  be  applied  so  as    to    enable    a    managing 
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partner  to  appropriate  money  clue  to  another  partner  out  of  the  assets  of 
a  firm  in  liquidation  of  a  debt  due  from  that  partner  to  himself  and 
entirely  unconnected  with  the  business  of  the  tirm. 

Neither  at  common  law  nor  in  equity  is  there  any  right  of  set-o£E 
between  parties  mutually  indebted  in  the  absence  of  an  agreement  to  that 
effect.  Nor  do  the  provisions  of  Section  111  of  the  Civil  Procedure  Code 
apply  where  the  debt  sought  to  be  set-off  was  barred  by  limitation  before 
the  suit  was  filed. 

Further  appeal  from  the  order  of  C.  P.  Bird,   Esquire,   Divisional 
Judge,  Hoshiarpur  Division,  dated  hth  Febrieary  1896. 

Jaishi  Ram,  for  appellant. 

Gouldsbury,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Reid,  J. — The  first  and    second   pleas  in  appeal  have  no    \Oth  Augt,  1898. 
force.  ^ 

The  suit  was  not  for  dissolution  of  partnership,  but  for 
money  alleged  to  be  due  to  the  plaintiff  by  the  answering 
defendant  for  his  share  of  the  principal  and  profits,  after  the 
partnership  had  been  dissolved.  The  third  and  fourth  pleas 
are  also  without  force.  We  see  no  reason  to  differ  from  the 
concurrent  findings  of  the  Courts  below,  that  the  conclusions 
as  to  profits  arrived  at  by  the  Commissioner  were  correct. 
He  excluded  from  profits  the  sums  expended  in  purchase  of 
drugs  and  payment  of  Government  demands  for  the  lease. 
The  partnership  capital  was  presumably  raised  to  defray 
these  initial  expenses,  and  the  appellant  has  failed  to  show 
that  this  was  not  the  case. 

The  fifth  ground  was  not  argued,  while  the  sixth  traverses 
a  finding  of  fact  on  which  the  Courts  below  have  concurred, 
and  on  which  we  see  no  reason  to  differ  from  them. 

The  evidence  on  which  the  seventh  ground  of  appeal  is 
based  was  not  believed  by  the  Courts  below,  and  we  see  no 
reason  for  believing  it.  The  two  witnesses  relied  on  by  the 
appellant  told  a  most  improbable  story,  and  we  concur  in  the 
reasons  given  by  the  lower  Appellate  Court  for  not  accepting 
it-  In  support  of  the  eighth  ground  it  has  been  contended 
that  the  appellant  having  money  of  the  respondent-plaintiff 
in  his  hands  was  entitled  to  appropriate  it  to  the  liquidation 
of  a  debt  due  by  the  plaintiff  to  him. 

Reliance  was  placed  on  Sections  60  and  61  of  the  Con* 
tract  Act,  which    are  obviously  inapplicable.    There  was  no 
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payment  by  the  plaintiff.  Section  262  of  the  Contract  Act, 
also  relied  on,  is  inapplicable.  The  rule  therein  contained  is 
not  that  a  partner  may  liquidate  a  private  debt  to  himself  by 
another  partner  out  of  the  latter's  share  in  the  assets.  That 
is  not  the  nature  of  a  partner's  lien.  In  Lindley  on  Partner- 
ship, Ed.  9,  the  law  is  thus  laid  down  :  "  In  order  to  dis- 
"  charge  himself  from  the  liabilities  to  which  a  person  may  be 
"  subject  as  partner  every  partner  has  a  right  to  have  the  pro- 
"  perty  of  the  partner  applied  in  payment  of  the  debts  and 
"  liabilities  of  the  firm.  And,  in  order  to  secure  a  proper 
*'  division  of  the  surplus  assets,  he  has  a  right  to  have  what- 
"  ever  may  be  due  to  the  firm  from  his  co-partners,  as  members 
"  thereof,  deducted  from  what  would  otherwise  be  payable 
"  to  them  in  respect  of  their  shares  in  the  partnership.  In 
"  other  words,  each  partner  may  be  said  to  have  an  equitable 
"  lien  on  the  partnership  property  for  the  purpose  of  having  it 
"  applied  in  discharge  of  the  debts  of  the  firm,  and  to  have  a 
"  similar  lien  on  the  surplus  assets  for  the  purpose  of  having 
"  them  applied  in  payment  of  what  may  be  due  to  the  partners 
"  respectively,  after  deducting  what  may  be  due  from  them,  as 
•'  partners,  to  the  firm." 

This  rule  obviously  cannot  be  applied,  as  the  pleader  for 
the  appellant  asks  us  to  apply  it,  so  as  to  enable  a  managing 
partner  to  appropriate  money,  due  to  another  partner  out  of 
the  assets  of  the  firm,  in  liquidation  of  a  debt  due  from  that 
partner  to  himself  and  entirely  unconnected  with  the  business 
of  the  firm. 

The  suggestion  that  the  appellant  as  a  partner  was  an 
agent  of  the  plaintiff  and  as  such  had  a  lien  under  Section  217 
of  the  Contract  Actis  met  in  limine  by  the  fatal  objection 
that  the  money  alleged  to  be  due  was  not  alleged,  much  less 
proved,  to  be  due  in  respect  of  the  partnership  business. 
Reliance  was  also  placed  on  a  right  to  set-off  the  debt  alleged 
to  be  due  against  the  claim. 

We  have  already  found  that  so  far  as  the  seventh  ground 
of  appeal  concerns  set-off  the  evidence  relied  on  must  be  re- 
jected, and  the  appellant  has  failed  to  prove  any  agreement 
to  set-off  the  one  claim  against  the  other. 

In  Leake  ou  Contracts,  Ed,  3,  it  is  laid  down  that  by 
common  law  there  is  no  right  of  set-off  between  parties 
mutually  indebted  in  the  absence  of  an  agreement  to  that  effect 
and  that  the  rale  of  equity  is  the  same,  except  in  special 
circumstances,  which  do  not  arise  here. 
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None  of  the  provisions  of  the  Contract  Law  dealing  with 
set-off  or  lien  apply  to  this  case,  and  the  debt  sought  to  be  set- 
off was  adraittedly  barred  by  limitation,  if  not  liquidated 
before  this  suit  was  filed,  so  that  tbe  provisions  of  Section 
111  of  the  Code  of  Civil  Pi-ocedure  do  not  apply.  The  last 
ground  taken  in  appeal  was  not  pressed. 

The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 


No.  64. 

Before  Mr.  Justice  Reid. 
AMIN  CHAND,—(Ojuector), -APPELLANT, 

Versus  )■  AppEttATE  Side. 

PHAGU  MAL,— (Opposite  Pauty),— RESPONDENT. 
Case  No.  731  of  1898. 

Guardians  and  Wards  Act,  1890,  Sections  3,  7 — "  Will  or  other  instru- 
ment"— Nuncupative  icill— Appointment  of  minor's  heir  as  guardian  of 
property. 

Held,  that  tlio  provisions  of  Section  7  of  tho  Guardians  and  Wards 
Act,  1890,  do  not  apply  to  nuncupative  wills. 

Held,  farther,  that  inasmuch  as  a  minoi"'s  heir  is  peculiarly 
interested  in  tlie  good  management  of  the  property  to  which  he  hopes  to 
succeed,  there  is  no  objection  to  the  appointment  of  such  a  person  as 
guardian  of  the  minor's  property  as  distinct  from  the  minor's  person. 

First  appeal  from  the  order  of  Muhammad  Sarfraz  Khan,  Addi- 
tional District  Judge,  Lahore,  dated  lOth  May  1898. 

Sant  Ram,  for  appellant. 

Gobind  Ram,  for  respondent. 

The  judgment  of  the  Court  was  as  follows  :  — 

Reid,  J. — Tho  construction  placed  by  the  Court  below  on   13^7i  Augt.  1898- 
the  third  clause  of  Section  7  of  the    Guardians  and  Wards  Act 
(VIII  of  1890)  is    reasonable,  and  is   supported  by  the   history 
of  the  legislation  on  the  subject. 

The  words  iu  Act  XL  of  1858,  corresponding  to  "  will  or 
other  instrument "  in  the  clause  in  question,  are  "will  or 
deed,"  and  it  is  significant  that  in  Sections  5,  7  and  39  of 
the  present  Act  the  words  "  will  or  other  instrument "  appear, 
■while  througbont  the  old  Act  the  words  used  were  "  will  or 
deed."  I  am  therefore  of  opinion  that  the  intention  of  tbe 
legislature  was  to  exclude  nuncupative  Avills,  and  that  Section  7 
applies  only  to  a  documentary  will. 
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In  this  view  it  is  unnecessary  to  consider  whether  the 
evidence  as  to  the  nuncupative  will  set  up  is  true  or  false, 
although  I  concur  with  the  Court  below  in  the  opinion  that 
the  failure  to  mention  the  alleged  will  for  more  than  two 
months  after  the  appellant's  objections  were  filed,  although 
there  had  been  two  intermediate  proceedings,  is  suspicious. 

The  objection  based  on  No.  135,  Tunjc.h  Record,  1893,  that 
the  respondent  did  not  name  any  person  as  guardian,  has  no  force, 
the  application  being  for  the  appointment  of  the  respondent  or 
some  other  person,  and  this  position  was  not  abandoned, 
although  the  respondent  would  have  preferred  some  one,  other 
than  himself,  being  appointed. 

Reliance  is  placed,  for  the  appellant,  on  the  dictum  in  No. 
137,  Punjab  Record,  1893,  that  it  is  obviously  objoctionablo  that 
a  minor  shoald  be  made  the  ward  of  his  own  heir,  and  it  is  con- 
tended that  the  word  "  ward  "  was  used  in  this  ruling,  as  defined 
in  Section  3  of  the  Act,  with  reference  to  both  person  and  pro- 
perty, I  cannot  allow  this  contention.  There  is  no  obvious 
danger  to  property  Avhcn  it  is  managed  by  the  heir,  whatever 
danger  there  may  be  to  a  child  in  the  guardianship  of  the 
person  who  would  profit  by  his  death.  The  heir  is  peculiarly 
interested  in  the  good  management  of  the  property  to  which 
he  hopes  to  succeed. 

The  allegation  that  the  respondent  is  personally  unfit  for 
the  management  of  the  minor.'s  property  has  no  force. 

The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 

iTo.  55. 

Before  Mr.  Justice  Chatter jl  and  Mr.  Justice  Ander.son. 

MUNICIPAL  COMMITTEE,  UMBALLA,— (DEirRNDANT),— 
(  APPELLANT, 

(Versus 
BHAGWAN  DAS,-(PlaintifiO,— RESPONDENT. 
Case  No.  1  of  1898. 

Punjab  Courts  Act,  1884,  Section  (jJ—Ueurinj  fixed  for  gazetted 
holiday — Obligation  of  parly  to  appear  on  such  day. 

Proceeding's  hold  in  a  Civil  Court  on  a  lioliday  aro  not  necessarily 
a  nullity  on  tliat  account,  l)ut  if  tlio  Court  wishes  to  henr  a  case  on  a 
gazetted  civil  holidny,  it  must  do  so  with  the  consent  of  the  parties 
concerned  and  cannot  make  tliom  nppear  before  itself  without  such 
consent,  the  exemjition   from  attendance  in  Court  on  a  gazetted   holiday 


Befbrence  Sidr. 
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being  a  privilege  conferred  by  law,  of  -vvliich  no  Court  can  of  its  own 
motion  deprive  the  jierson  concerned  in  the  absence  of  any  waiver  of 
such  privilege  on  the  part  of  the  latter.  Kor  in  this  respect  is  there  any 
distinction  between  one  class  of  gazetted  holidays  and  another  class. 

Case   referred  by  W.  A.  Harris,  Esquire,  Divisional  Judge, 
Tlmhalla  Division,  by  order,  dated  23j-(i  June  1898. 

The  judgment  of  the  Court  was  as  follows — 

CiiATTERJi,  J. — The  material  facts  are  briefly  these  :  The  \Qth  Augt.  1898. 
hearing  of  the  appeal,  Bhagwan  Das  v.  The  Mnnicipal  Committee 
of  Umlalla,  in  the  Divisional  Judge's  Court  was  fixed  for  the 
22nd  June  1898,  but  by  order  of  the  Judge,  Mr.  "VV.  A.  Harris, 
the  date  was  accelerated  to  the  19th  May  which  was  one  of 
the  gazetted  holidays  for  the  Civil  (/ourts  for  Muharram.  The 
respondent  in  acknowledging  service  pointed  out  that  his 
pleader  might  not  attend  on  tliis  account  and  asked  for  a 
fresh  date.  This  prayer  was  not  acceded  to,  with  the  result 
that  there  was  no  appearance  for  the  respondent  on  the  19th, 
and  the  appeal  was  decided  against  him  ex-i>artc. 

The  respondent  then  applied  for  a  rehearing  on  the 
ground  that  he  was  not  bound  to  attend  on  a  gazetted  holiday. 
The  Divisional  Judge  has  referred  the  case  to  us  under 
Section  617,  Civil  Procedure  Code,  for  our  opinion  whether 
attendance  was  obligatory  on  such  a  day  in  consequence  of 
his  order,  or  whether  the  Court  was  powerless  to  proceed  and 
bound  to  adjourn  the  hearing.  He  thinks  there  are  some 
holidays  on  which  Christians  might  well  object  to  attend  such 
as  Sunday,  Christmas  Day  and  Good  Friday,  others  on  which 
attendance  would  be  equally  obnoxious  to  Hindus  or  Muham- 
madans,  but  that  if  the  hearing  is  fixed  for  any  other  civil 
holiday    besides    these,   the    suitors   would  be  bound  to  attend. 

We  are  of  opinion  that  it  is  an  irregularity  to  hold  Court 
on  a  day  which  is  a  gazetted  holiday  without  the  consent  of 
parties,  and  that  attendance  on  such  a  day  is  not  obligatory 
at  least  when  such  consent  has  not  been  previously  given. 
This  has  been  ruled  in  numerous  instances,  Punjab  llecord.  No.  86 
of  1890,  quoted  by  the  Divisional  Judge ;  Civil  Appeal  No.  1381: 
of  1889  (unpublished)  ;  Tlam  Das  Chakarbali  v.  The  Official 
Liquidator  of  the  Cotton  Ginning  Company,  Limited,  Gawnpore, 
I.  L.  R.,  IX  All.,  366  ;  Queen  v.  Rargobind  Datta,  Sirkar,  ^r., 
VIII B.  L.  B.,  App.  12  ;  see  also  as  to  an  analagous  point 
Ilaro  Jemdar  and  olhers  J.  Da.  v.  Jadul  Ghtmder  Boldar,  D.  Ef.  Ill 
W.  B.,  Misc.  2^.  Section  I,  para.  2  of  the  2nd  Volume  of  the 
Rules  and  Orders  issued  by  this  Court  shows  by  what  authority 
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the  civil  holidays  are  prescribed.  Tlie  list  of  these  holidays 
is  framed  by  this  Court  with  the  sanction  of  the  Local  Govern- 
mcut  under  Section  67  of  the  Punjab  Courts  Act.  That 
section  is  practically  worded  in  the  same  way  as  Section  17 
of  the  old  Bengal  Civil  Courts  Act,  VI  of  1871,  the  only 
difference  being  that  the  word  "  close  "  is  not  found  in  the 
Punjab  Act,  which  is  unimportant  for  purposes  of  the  present 
discussion  (see  also  Section  15  of  present  Bengal  and  N.-W.  P. 
Courts  Act,  XII  of  1887).  The  learned  Chief  Justice  observed 
in  the  Allahabad  case  cited  above  that  the  section  in  the 
earlier  Bengal  Act  was  enacted  in  the  interests  of  Judges  and 
officials  of  the  Courts  as  well  as  in  those  of  the  pleaders,  suitors 
and  witnesses  whose  religious  observances  might  interfere  with 
their  attendance  in  Court  on  particular  days-  The  same 
observations  apply  to  Section  67  of  the  Punjab  Courts  Act. 
The  duty  of  framing  the  list  is  obligatory  by  statute  on  the 
superior  Court,  and  the  intention  of  Legislature  clearly  is  that 
the  liolidays  on  the  list  should  be  observed  by  the  Courts 
subordiniite  to  such  Court.  The  imposition  of  the  duty  would 
be  unmeaning  if  this  is  not  meant,  and  if  the  subordinate  Courts 
can  of  their  own  will  compel  suitors  to  attend  before  them 
on  holidays  entered  on  the  list.  For  special  reasons  they  may 
hold  Court  on  such  days,  but  the  suitors  can  only  be  made  to 
attend  if  they  consent — and  not  otherwise. 

The  distinction  suggested  by  the   Divisional   Judge  does 
not  appear  to  be  supported  by  any  authority,    nor   has  the 
Judge  quoted  any.     In  England  a  distinction  is  made  between 
a  Sunday  and  an  ordinary  holiday,  the  former  being  a  dies  non- 
Juridicus,  but  this  has  its  foundation  in  the  law  of  the  country, 
while  it  is  doubtful  whether  it  obtains    in   India  at  least  in  the 
mofassil.      In  England  an  arrest  under  a  civil  process  is  void  on 
a  Sunday  (Daniell's  Chancery   Practice,  6th  Edition,  page   886), 
but  Section  336,  Civil  Procedure  Code,  makes  no  such  exception, 
see  also   Ummio  Ham    Cliattvrji  v.   Prolah  CJiunder  SInromonec; 
XVI,  W.  R.,  230).     This  is,  however,  by  the  way  and  it  is  not 
necessary  to  decide  the  point.   What  we  mean  to  point  out  is  that 
the  law  does  not  seem  to  recognize  any  distinction  between  one 
class  of  holiday  and  another.     All  appear  to  bo  put  on  the  same 
footing.     The  assumption  by  a  subordinate  Court  of  the  power 
of  deciding  what  holidays  arc  obligatory  on  tlie  conscience  of 
people  of  a  particular  religious  denomination  has  no  sanction 
in   law  and  rajght  lead  to  mischievous  results.     Moreover  if 
the  power  were  conceded  the  Court  might,  if  so  disposed,  by 
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adopting  the  process  .of  discriminatioa  pointed  out  by 
Divisional  Judge  hold  Court  on  almost  evexy  sanctioned 
holiday  and  thereby  cause  great  inconvenience  to  its  OfiBcials, 
to  the  suitors  and  to  legal  practitioners.  All  this  is  meant 
to  be  avoided  by  the  list  being  prepared  by  a  centi-al  authority 
after  careful  consideration. 

Proceeding  held  in  a  Civil  Court  on  a  holiday  are  not 
necessarily  a  nullity  on  that  account,  but  if  the  Court  wishes  to 
hear  a  case  on  a  gazetted  civil  holiday,  it  must  do  so  with  the 
consent  of  the  parties  concerned ;  and  cannot  make  them 
appear  before  itself  without  such  consent.  Once  the  consent 
13  given  the  Court's  proceedings  become  legal  and  cannot  be 
impeached.  Nor  can  they  be  impeached  except  by  the  parties 
and  only  on  the  above  grounds.  But  the  exemption  from 
attendance  in  Court  on  a  gazetted  holiday  is  a  privilege  con- 
ferred by  law,  and  unless  it  has  been  waived  by  the  person 
concerned,  no  Court  can  of  its  own  motion  deprive  him  of  it. 

In  this  case  it  is  admitted  that  the  respondent's  consent 
to  attend  on  19th  May  1898  was  not  obtained  when  the  date 
was  fixed,  and  that  on  notice  being  served  on  him  he  objected 
and  asked  for  a  fresh  date.  Under  the  circumstances  the  act 
of  the  Divisional  Judge  was  clearly  illegal,  and  the  respondent 
cannot  be  punished  for  his  default.  We  hold,  therefore,  that 
the  ex-parte  order  must  be  set  aside  and  the  appeal  heard  afresh 
by  the  Divisional  Judge,  and  we  direct  the  Judge  to  act  accord- 
ingly- 

No  costs  were  incurred  in  this  Court,  as  neither  party 
entered  appearance. 

No.  56. 

Before  Mr,  Justice  Beid  and  Mr.  Justice  Clark, 
SANT  RAM  AND  ANOTHER,,— (Defendants),— 
APPELLANTS, 

Versus 


Appellate  Side. 


MUSSAMMAT  MOHAN  DEVI,— (Plaintiff),— 
RESPONDENT. 

Case  No.  359  of  1897. 

Order  of  remand  under  Section  5Q2,  Civil  Procedure  Code,  1882— Er- 
roneous order — Powers  and  duties  of  Chief  Court  when  hearing  appeal  from 
sueh  order. 

Held,  that  when  a  certain  fact  is  the  basis  of  a  suit  and  there  is  no 
suggestion  that  the  inquiry  into  that  fact  by  the  first  Court  has  been  in- 
sufficient or  imperEect,'and  the  lower  Appellate  Court,  differing  from  the 
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Conrfc  of  first  instance  as  to  the  existence  of  that  fact,  has  remanded  the 
suit  nndcr  Section  562  of  the  Code  of  Civil  Procedure,  the  Chief  Court, 
when  hearing  an  appeal  from  the  order  of  remand,  is  entitled,  when  it 
finds  that  the  order  of  remand  should  not  have  been  made  under  that 
section,  to  itself  consider  and  decide  upon  the  truth  of  such  f  afct,  and  is  not 
bound  to  return  the  appeal  to  the  lower  Appellate  Court  for  decision 
thereon. 

Miscellaneous  appeal  from  the  order  of  Sardar  Muhammad  Uayat 
Khan,  O.S.I.,  rJivisional  Judge,  Amritsar  Division,  dated. 
SthFebruary  \  897. 

Madan  Gopal  and  K.  P.  Roy,  for  appellants. 

Jaishi  Ram,  for  respondents. 

The  facts  of  the  case  are  sufficiently  stated  in  the  judgment 
of  the  Court  delivered  by 
9th  May  1898.  Reid,  J.-^In  addition  to   the   grounds  of   appeal   already 

filed  counsel  for  the  appellants  is  allowed  to  urge  the  following, 
filed  in  a  memorandum  of  appeal  on  behalf  of  one  of  the 
appellants,  which  is  barred  by  limitation  : — 

(1)  It  is  proved  that  defendant  No.  2  has  ceased  to  be  a 

partner,  so  plaintifi:  cannot  sue  him. 

(2)  The  plaintiff  as  defendant  has  admitted  the  same  in 

her  written  statement  of  the  18th  January  1895, 
in  re  Sarab  Dial  v.  Sant  Ram  and  Mussammat 
Mohan  Devi,  defendants. 

The  facts  have  been  stated  at  great  length  in  the  judg- 
ments of  the  Courts  below  and  need  not  be  recapitulated. 

The  Court  of  first  instance  found  that  the  respondent  was 
a  partner  of  the  firm,  of  which  her  late  husband  was  a  partner, 
after  his  death,  until  at  any  rate  the  insolvency  of  the  firm  a 
short  time  before  suit.  Amar  Das,  resoondent's  husband,  admit- 
tedly died  more  than  three  years  before  suit. 

The  lower  Appellate  Court  found  that  the  respondent  was 
never  a  partner,  and  that  her  suit  for  an  account  of  the  profits 
of  the  partnership  dissolved  by  the  death  of  her  husband  was 
barred  Jay  limitation  under  Article  106  of  Schedule  II,  Act  XV 
of  1877,  but  that  her  suit  might  be  converted  into  a  suit  for 
her  share  of  sums  realized  by  the  firm  from  debtors  within 
three  years  of  suit. 

The  suit  was  then  remanded  to  the  Court  of  first  instance, 
under  Section  562  of  the  Code  of  Civil  Procedure,  for  inquiry 
into  the  amount  of  the  share  of  such  sums  due  to  the  respon- 
dent. 
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The  pleader  for  the  respondenfc  contends  that  i£  this  Court 
decides  tliat  the  remand  should  not  have  been  made  nnder 
Section  562,  it  must  return  the  appeal  to  the  lower  Appellate 
Court,  and  cannot  decide  whetlier,  as  a  fact,  the  respondent  was 
Of  was  not  a  partner. 

It  is  farther  contended  that  the  Court  of  first  instance 
decided  the  suit  on  two  grounds  :  (1)  that  the  suit  as  filed  was 
barred  by  limitation  ;  (2)  that  the  respondent,  being  a  partner, 
could  not  sue  for  snms  received  by  the  firm  since  the  death  of 
her  husband,  and  it  is  contended  that  the  second  is  not  a 
preliminary  point. 

Reliance  is  placed  on  No.  46,  Punjah  Record,  188Ji,  and  an 
unreported  ruling  of  this  Court  in  miscellaneous  appeal  No. 
318  of  1895.  In  those  cases  it  was  held  that  the  lower  Appel- 
late Court  had  wrongly  remanded  the  suit  under  Section  562, 
the  point  not  being  preliminary,  and  that  he  should  dispose  of 
all  the  issues  before  him,  and  if  necessary  remand  under  Section 
5  56.  In  the  case  before  us  it  is  admitted  that  the  suit  must 
fail  if  the  Court  of  first  instance  was  right  in  holding  that  the 
respondent  was  a  partner  after  the  death  of  her  husband,  and 
no  other  issue  can  arise.  The  only  result  of  adopting  the 
course  suggested  by  the  pleader  for  the  respondent  would  be 
that  after  considerable  time  and  trouble  had  been  expended  on 
taking  accounts  the  appellants  would  appeal  to  this  Court 
again,  on  the  ground  now  taken,  that  the  respondent  was,  as  a 
fact,  their  partner.  We  are  unable  to  appreciate  the  expediency 
of  adopting  a  course  so  obviously  calculated  to  waste  time. 
There  is  no  case  here  of  a  remand  under  Section  566,  and  it  ' 
has  not  been  suggested  that  the  inquiry  into  the  existence  of 
the  partnership  was  imperfect. 

In  Sayad  Mazhar  Hussain  v.  Mussamraat  Bodha  Bibi,  J. 
L.  R.,  XVII  All.  (P.  C),  112,  their  Lordships  of  the  Privy 
Council  held  that  in  a  suit  based  on  a  will  which  had  been 
dismissed  by  the  first  Court  on  the  ground  that  the  will  was 
not  proved,  the  Appellate  Court,  which  held  that  the  will  was 
proved,  should  have  proceeded  under  Section  665  and  decided 
the  issues  ancillary  to  that  which  concerned  the  genuineness  of 
the  will  on  the  evidence  on  the  record.  The  report  of  the  case 
is  simply  to  the  effect  that  their  Lordships  granted  special 
leave  to  appeal  and  up  to  the  last  number  of  the  J.  L.  B.,  All., 
no  further  report  has  appeared.  Their  Lordships  held  that 
the  order  under  Section  562  was  final  so  far  as  to  allow  an 
appeal  to  their  Board- 


188  CIVIL  JUDGMENTS— No.  56.  [  RECoaD 

The  question  raised  before  us  does  not  appear  to  have 
been  raised  in  the  cases  before  this  Court  above  referred  to.  No. 
6,  Punjab  Record,  1892  ;  Ahrahim  Khan  v.  Fais-un-nissa,  I.  L.  R., 
XVII  Gale,  168 ;  Eaisiugji  v.  Balvantrao,  I.  L.  R.,  XI  Bom.,  663  ; 
and  Amma  v.  Kunhanni,  I.  L.  R.,  IX  Mad.,  355,  are  also  relied 
on  for  the  respondent.  Of  these  the  Pun/oft  Record  case  and 
the  Calcntta  case  are  alone  in  point.  The  former  is  based  on 
Sohaii  Lai  r.  Aztz-un-nissa  Begam,  I.L.R.,  VII  All,  136,  in 
which  Mahmad,  J.,  says  :  "It  is  to  be  observed  that  the  case 
"from  which  this  appeal  has  ari.sen  is  one  which  can  come 
"  up  before  us  only  in  second  appeal,  and  we  are  of  opinion 
"  that  the  circumstance  that  this  appeal  is  a  first  appeal 
"  from  order  under  the  provisions  of  clause  (28),  Section  588 
"  of  the  Code  would  not  alter  the  nature  of  the  powers  to  be 
"  exercised  by  us  in  second  appealn  under  Section  584."  This 
clearly  distinguishes  the  poAvers  of  the  Allahabad,  and  also  of 
the  Calcutta  Court,  from  the  powers  of  this  Court,  which  can 
decide  a  further  appeal  on  the  facts  and  is  not  bound  by  the 
finding  of  fact  of  the  lower  Appellate  Court,  as  the  other  High 
Courts  are  under  the  Code  of  Civil  Procedure.  Rivaz,  J.,  who 
decided  No.  6,  Punjab  Record,  1892,  was  sitting  alone,  and  his 
pecuniary  jurisdiction  in  appeals  from  decrees  passed  in  suits 
was  limited  to  Rs.  100.  From  tlie  record  it  appears  that  the 
value  of  the  subject-matter  of  the  appeal  before  him  was 
Rs.  2,500.  Our  pecuniary  jurisdich'on  is  unlimited  and,  in  our 
opinion,  we  can,  and  should,  decide  the  question  whether  or  not 
the  respondent  was,  as  a  fact,  a  partner  in  the  firm  after  the  death 
of  her  husband.  The  reason  for  the  attitude  adopted  by  her  is 
obvious.  On  the  death  of  her  husband  the  firm  was  prosperous 
and  possessed  considerable  assets.  It  has  since  become  in- 
solvent. As  representing  her  husband  she  would  be  entitled, 
according  to  previous  statements  by  her,  or  on  her  behalf,  to 
Rs.  50,000  or  Rs.  60,000  ;  as  a  partner  she  would  be  entitled  to 
nothing,  or,  at  any  rate,  to  very  little,  and  that  little  could  not 
be  recovered  in  this  suit.  For  the  reasons  given  by  the  Court 
of  first  instance  wo  have  no  hesitation  in  holding  that  she 
succeeded  her  husband  as  a  partner  in  the  firm.  She  is  not  a 
pani/ia  was^in  lady,  in  the  sense  in  which  IMnhiimmadan  and 
some  other  ladies  are  purdah  nashin.  It  is  a  niiitter  of  every 
day  experience  that  Khatri  ladies  take  a  considerable  share  in 
the  management  of  business  conducted  by  their  families,  and 
we  see  no  reason  for  doubting  that  she  went  to  tlio  registra- 
tion office  and  transacted  the  other  business  which  the  witnesses 
for  the   appellants   depose    that   she   transacted,   or  for  dis- 
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believing  the  evidence  of  Ghnlam  Mohi-nd-din  and  of  Radha 
Ram  and  Jagan  Nath.  They  were  not  shaken  in  cross-exami- 
nation, and  no  adequate  motive  for  their  giving  false  evidence 
is  suggested. 

The  course  adopted  by  the  Court  of  first  instance,  on 
having  reason  to  suspect  that  the  respondent  was  a  partner  in 
the  firm,  was  justified,  and  there  can  be  little  doubt  that  the 
opinion  formed  by  that  Court  as  to  the  objects  and  motives  of 
the  parties  to  this  suit  is  well  founded. 

We  decree  the  appeal  and  restore  the  decree  of  the  Court 
of  first  instance,  but,  having  regard  to  the  conduct  of  the 
appellants,  we  leave  the  parties  to  pay  their  own  costs  of  this 
and  of  the  lower  appellate  Court. 

Appeal  allowed. 


No.  67. 

Before  Mr.  Justice  Chntterji  and  Mr.  Justice  Clark. 

BUDH  SINGH  AND  OTHERS,— (Piaintifks),— 
APPELLANTS, 

Versus 

MUSSAMMAT  DHAN  KAUR  AND  ANOTHER,— 
(Defendants),— RESPONDENTS. 

Case  No.  2  of  1896. 

Custom — Alienation — Sxiit  hy  remote  revenioner  in  presence  of  nearer 
reversioner — Speculative  suit. — 

Tho  rule  that  where  a  nearer  reversioner  is  precluded  from  suing  to 
contest  an  alienation,  or  colludes  with  the  alienor,  a  more  remote 
reversioner  can  sue,  has  no  application  to  a  purely  speculative  claim  with 
only  tho  remotest  chance  of  ever  having  any  practical  effect. 

In  the  present  case  the  plaintiffs,  according  to  the  genealogical  table, 
had  only  a  very  remote  chance  of  succeeding  to  a  small  portion  of  the 
estate  in  dispute. 

Held,  that  plaintiffs  were  not  entitled  to  sue  for  a  declaration  that  an 
alienation  should  not  affect  their  reversionary  rights. 

No.  7,  Punjab  Record,  1893,  and  No.  81,  Punjab  Record,  1896,  followed. 
Further  appeal  from  the    order   of   J,  A.  Anderson,  Esquire,  Divi- 
sional Judge,  Delhi  Division,  dated  1th  October  1895. 
A.  L.  Roy,  for  appellants. 
Duni  Chand,  for  respondents. 

The  facts  of  the  case  and  the  relationship  of  the  parties 
sufficiently  appear  from  the  judgment  of  the  Court  delivered  by 
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18th  June  }89S.  Clark,  J. — The   genealogical   ti-ee  as  far  as  it  is  material, 

is  as  follows  : — 

NEYAT. 


Sawab. 

I 
Chain  Sukh. 

I 

Surta. 

I 
Honda. 


Dialla. 

I 

Descendants 

living. 


Kashi. 


I 
Ran  Singh. 

I 
Descendants 
living. 


I 
Umra. 


I  I  I 

Gonda,  Dilsukh,     Hassan. 

I 
plaintiffs^ 


I 
Dcba. 

I 
Mehra. 

I 
Budan. 


Bhagta. 

I 

Mohria  married 
Mussammat  Dhan 

Kaur, 
defendant  No.  1, 


I 

Mohna. 

I 

Manila. 

I 
Bakhtawar. 

I 
Ram  Nath, 
defendant  No.  2. 


Neyat. 

I 

Pars  Ram. 


Dunni. 


Indra,        Anoka, 

I 

TTdmi, 

plaintiffs. 


Plaintiffs  sued  for  a  decree  declaring  that  an  alienation  by 
rantation  on  5fch  May  1893  by  Massaramat  Dhan  Kaur  in  favour 
of  Ram  N'afch  should  not  ailoct  their  reversionary  rights.  The 
real  qnestion  was  whether  Mohria  had  adopted  Ram  Nath,  and 
the  prior  question  arises  whether  plaintiffs  are  entitled  to 
sue. 

A  reference  to  the  genealogical  tree  shows  that  plaintiffs 
have  only  the  very  remotest  chance  of  succeeding  to  a  small 
portion  of  Mohria's  estate, 

Mu<i3ammat  Dhan  Kaur  is  now  dead,  and  if  Ram  Nath 
was  not  adopted  then  Bakhtawar  is  his  heir,  and  Ram  Nath  is 
Bakhtawar's  heir.  Even  if  they  died  out,  the  descendants  of 
Deba  would  all  exclude  plaintiff. 

It  has  been  hold  that  where  a  nearer  reversioner  is  pre- 
cluded from  suing,  or  colludes  with  the  alienor,  a  more  remote 
I'oversioner  can  sue,  but  this  is  not  the  case  here.  This  is  a 
purely  specnlativo  claim,  with  only  the  remotest  chance  of  over 
having  any  practical  effect.  We  think  that  plaintiff  is  not 
entitled  to  sue,  following  Piin/ah  Becord,  No.  81  of  1896,  and 
No.  7  of  1893.  It  was  argued  that  Mohria  was  Bhagta's 
pichlag,  and  that  the  estate  was  not  inlierited  from  Bhagta, 
but  given  to  him  by  all  the  collaterals,  and  that  Mohria's  line 
having  come  to  an  end,  the  estate  reverted  to  the  donors. 
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This  is  an  entirely  new  case  and  we   refuse  to  listen  to    it 
at  this  stage. 

The  appeal  is  dismissed  with  costs. 

Appeal  dismissed. 


No.  58. 

Before  Mr.  Justice  Chatterji  and  Mr.  Justicp,  Anderson. 

JAISUKH,— (Defendant),— APPELLANT, 

Versus  7AppKtiiATK  Sidk. 

DINA  NATH,— (Plaintiff),— RESPONDENT. 

Case  No.  90  of  1898. 

Civil  Procedure  Code,  1882,  Sections  130,  136,  138,  139— Failure  to 
comfly  with  order  directing  defendant  to  produce  documents  by  specified 
date— Defence  struck  out  and  case  heard  ex-parte. 

Plaintiff's  plaint  was  filed  in  the  District  Court  on  the  23rd  Decem- 
ber 1895,  and  the  9th  February  1896  was  fixed  for  defendant's  appearance. 
The  latter  appeared  on  the  said  date,  but  the  case  was  put  off  to  the  24th 
February  on  which  date  defendant  filed  his  defence.  After  several 
adjournments,  issues  were  drawn  and  the  parties  examined  on  the  2nd 
April,  ajid  at  the  close  of  the  day's  proceedings  the  District  Judge  recorded 
an  order  to  the  following  effect  :  "  Case  for  evidence  on  the  19th  and 
"  20th  May.  Defendant  must  file  the  documents  he  has  in  his  possession 
"  and  copy  of  his  account-book  by  5th  April."  On  all  the  adjourned  dates* 
except  one,  defendant  was  present  in  person  in  Court. 

On  the  2nd  April  plaintiff  had  a  notice  served  on  defendant  for  the 
production  of  his  books  and  certain  letters,  and  on  the  9th  April  defendant 
gave  plaintiff  notice  under  Section  132  of  the  Civil  Procedure  Code,  offering 
inspection  at  a  certain  place  on  the  J  9th.  On  the  21st  April,  after 
inspection  by  the  plaintiff,  defendant  applied  for  leave  to  remove  his  books 
to  his  shop,  and  on  the  following  day  the  District  Judge  gave  the  required 
permission.  Plaintiff  called  defendant  as  his  witness  for  the  19tli  May, 
but  the  notice  was  returned  unserved  with  the  endorsement  that  defend- 
ant had  gone  away.  Therefore  plaintiff's  pleader  complained  that 
defendant  had  kept  out  of  the  way  to  evade  service,  and  had  not  complied 
with  the  order  of  the  2nd  April.  The  Court  was,  therefore,  asked  to 
proceed  under  Section  136  of  the  Code,  by  striking  out  defendant's 
defence,  and  to  decide  the  case  ejs-parte.  The  Court  held  that  the  said  order 
was  one  under  Section  130  of  the  Code,  struck  out  the  defence  .under 
Section  136,  and  after  taking  some  evidence  for  the  plaintiff,  decreed  the 
claim  in  full.  The  decree  having  been  upheld  by  the  Divisional  Court  on 
appeal,  defendant  appealed  to  the  Chief  Court. 

Meld,  that  the  lower  Courts  had  erred  in  tx-eating  the  order  of  the 
2nd  April  as  one  passed  under  Section  130  of  the  Code,  and  that  the 
District  Court  was  not  justified  by  defendant's  non-compliance  with  the 
sa  id  order  in  striking  out  the  defence  and  deciding  the  case  ea-parte. 
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Section  130  of  the  Code'.does  not  apply  to  a  general  direction, '-without 
any  particular  object  in  view,  to  a  party  to  prod  ace  all  documents  in  his 
po8se^'8ion  by  a  certain  date,  and  {.semhle)  the  order  therein  referred  to  ia 
meant  to  be  served  on  the  party  to  whom  it  is  given,  and  not  merely  to 
be  verbally  announced,  so  that  compliance  would  depend  on  his  memory 
or  his  understanding  of  it. 

Held,  farther,  that  even  if  the  order  in  question  had  been  one  under 
Section  130,  it  could  not  be  legally  given  in  respect  of  the  copy  of  defend- 
ant's accounts  as  they  were  not  in  existence,  and  therefore  not  in  the 
possession  or  power  of  defendant,  when  it  was  passed. 

Section  136  of  the  Code  requires  to  be  worked  with  caution  and  should 
be  made  use  of  only  as  a  last  resort,  and  it  is  always  proper  to  make  the 
order  a  conditional  one  and  to  grant  a  little  further  time  for   compliance. 

Further  appeal  from  the  order  of  F.    A.  Bobertson,  Esquire,  Divi- 
sional Judge,  Umballa  Division,  dated  12th  November  1897. 

Madau  Gopal,  for  appellant. 

J.  C.  Bose,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by  * 

12th  July  1898.  Chatterji,  J. — The  material  facts  of  this  case  are  these: 

The  plaintifE's  plaint  was  filed  in  the  Umballa  Court  on  23rd 
December  1895  and  the  9th  February  1896  was  fixed  for  the 
defendant's  appearance.  He  appeared  and  the  case  was  put 
off  to  the  24th  on  which  date  he  filed  his  defence.  After 
several  more  adjournments  the  issues  were  drawn  and  the 
parties  examined  in  detail  as  ordered  by  this  Court  on  the  2nd 
April,  and  at  the  close  of  the  day's  proceedings  the  District 
Judge,  ^[r.  G.  Lewis,  recorded  an  order  to  this  effect :  "  Case 
"  for  evidence  for  the  19th  and  20th  May.  Defendant  must 
"  file  the  documents  he  has  in  his  possession  and  copy  of  his 
"  account-book  by  5th  April."  On  all  the  adjourned  dates 
except  one  the  defendant  was  present  in  person  in  Court. 

On  2nd  April  plaintiff  had  a  notice  served  on  defendant 
for  the  production  of  his  books  and  certain  letters.  On  9th 
April  defendant  gave  plaintiff  notice  under  Section  132,  Civil 
Procedure  Code,  offering  inspection  at  the  arzinavis'  quarters 
near  the  Court-house  on  the  19th,  On  21st  April  apparently 
after  some  kind  of  inspection  by  the  plaintiff  defendant 
applied  for  leave  to  take  away  his  books  to  his  shop  which 
the  District  Judge  permitted  on  the  following  day. 

Plaintiff  called  defendant  as  his  witness  for  the  19th 
May,  bnt  the  notice  was  returned  unserved  with  the  endorse- 
ment that  the  defendant  had  gone  to  Sahax-anpur.  On  the 
day  of  hearing  plaintiff's  pleader  Lala  Dwarka  Das  complained 
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to  the  Court  that  defendant  had  kept  out  of  the  way  in  order 
to  avoid  service  and  brought  to  the  Court's  notice  that  he  had 
not  complied  Avith  the  order  to  produce  documents  passed  on 
the  2nd  April.  He  asked  the  Court  to  proceed  against 
defendant  under  Section  1.36,  Civil  Procedure  Code,  by  strik- 
ing out  his  defence  and  to  decide  the  suit  ex-parte.  Gopal  Das, 
pleader  for  the  defendant,  pointed  out  that  the  Court's  order 
of  the  2nd  April  was  not  one  under  Section  130,  Civil  Pro- 
cedure Code,  but  intended  merely  to  facilitate  the  proceedings 
in  the  case.  The  Court,  however,  ruled  that  it  was  one  falling 
under  Section  130  and  struck  out  the  defence  under  Section 
136  and  proceeded  to  hear  the  case  ex-parte.  After  taking 
some  evidence  for  the  plaintiff  it  decreed  the  claim  in  full. 
This  decree  w^as  upheld  on  appeal  by  the  Divisional  Judge. 

In  further  appeal  the  defendant  contends  that  the  pro- 
cedure of  the  lower  Courts  was  erroneous  in  law,  unwarranted 
by  the  facts  of  the  case  and  harsh  and  oppressive.  After 
hearing  counsel  on  both  sides,  we  are  of  opinion  that  these 
grounds  have  been  substantially  made  out. 

We  are  disposed  to  think  that  the  order  of  Mr,  Lewis 
was  not  an  order  falling  within  the  provisions  of  Section  130, 
Civil  Procedure  Code.  That  section  contemplates  the  pro- 
duction of  documents  relating  to  any  matter  in  question  in  the 
suit  before  the  Court,  and  only  such  of  them  as  the  Court 
considers  proper  and  it  leaves  the  Court  full  discretion  to 
deal  with  such  documents  when  produced  in  such  manner  as 
appears  jast.  This  would  seem  to  imply  that  the  Court  of 
itself,  or  at  the  instance  of  a  party  to  the  suit,  has  directed  its 
attention  to  a  particular  matter  and  to  the  documents  bearing 
on  such  matter  at  the  time  the  order  is  passed,  and  that  it  has 
consciously  determined  before  giving  the  order  what  docu- 
ments of  the  nature  above  described  should  be  produced.  The 
section  does  not  seem  to  apply  to  a  general  direction,  without 
any  particular  object  in  view,  to  a  party  to  produce  all  docu- 
ments in  his  possession  by  a  certain  date.  Under  Section  138 
the  parties  to  a  suit  ai'o  bound  to  have  in  readiness  at  the 
first  hearing  of  the  suit,  to  be  produced  when  called  for  by 
the  Court,  all  the  documentary  evidence  in  their  possession  or 
power  on  which  they  intend  to  rely,  or  the  production  of  which 
has  already  been  ordered  by  the  Court.  The  penalty  for  non- 
compliance with  the  section  is  provided  in  Section  139,  and  is 
merely  the  exclusion  of  all  documents  not  so  produced  from 
being  received  in  evidence   without   the  special   leave   of  the 
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Court  on  good  cause  for  non-production  being  sliown.  It  is 
not  that  the  defence  is  to  be  struck  out,  or  the  case  decided 
ex-parte.  We  consider  Mr.  Lewis  simply  intended  to  call  for 
the  documents  and  gave  defendant  time  to  produce  them  by 
the  5th  April  as  they  were  evidently  not  ready  on  the  2nd 
when  the  issues  were  drawn.  It  is  also  probable  that  the  order 
spoken  of  in  Section  130  is  one  meant  to  be  served  on  the 
party  to  whom  it  is  given  and  not  merely  to  be  verbally  an- 
nounced, so  that  compliance  would  depend  on  his  memory 
or  his  understanding  of  it.  Doorgamonse  Dossee  v.  Benode 
Monee  Dossee,  W.  B.,  1864,  page  164.  At  any  rate  there  can  be 
no  doubt  of  the  propriety  of  serving  such  an  order  in  writing. 
Lastly  as  pointed  out  in  No.  59,  Punjab  Hecord,  1892,  the  order 
could  not  be  legally  given  in  respect  of  the  copy  of  defend- 
ant's accounts  as  they  were  not  in  existence  and  therefore  not 
in  the  possession  or  power  of  the  defendant  when  it  was  passed. 
We  therefore  think  the  first  Court  was  wrong  in  treating 
Mr.  Lewis's  order  as  one  passed  under  Section  130,  and 
we  have  little  doubt  that  Mr.  Lewis  never  meant  it  to  be 
so. 

Further  even  if  Ihe  order  was  one  under  Section  130  the 
procedure  of  the  Court  appears  to  have  been  most  hasty  and 
harsh,  and  not  at  all  called  for  by  the  circumstances  of  the 
case.  We  can  find  uo  substantial  foundation  for  the  plaintiii's 
pleader's  complaint  that  the  defendant  had  intentionally 
avoided  service  of  summons  as  a  witness.  He  had  repeatedly 
appeared  in  person  before,  and  this  ought  to  have  been 
borne  in  mind.  Again  he  had  produced  his  books  in  original 
for  the  inspection  of  the  plaintiff  in  pursuance  of  a  notice 
under  Section  131,  Civil  Procedure  Code,  given  by  the  latter 
and  had  kept  them  in  Court  for  three  days.  He  had  taken  thera 
back  with  the  Court's  knowledge  and  permission.  No  reference 
was  made  to  this  fact  by  the  plaintiff  or  the  Court  when  the 
order  under  Section  136  was  passed. 

Section  136  requires  to  be  worked  with  caution  and  should 
be  made  use  of  only  as  a  last  resort.  The  practice  of  the 
English  Courts  is,  and  it  is  always  proper,  to  make  the  order 
a  conditional  one  and  to  grant  a  little  further  time  for  com- 
pliance. Twycroft  "v.  Grant,  W.  N.  75,  page  229 ;  Daniell's 
Chancery  Practice,  6th  Edition,  page  1851  ;  Khajoh  AssenooUa 
V.  Khajah  Abdool  Aziz,  I.  L.  B.,  IX  Calc,  923.  In  this  instance 
the  section  has  been  applied  absolutely  without  any  justification 
even  if  tho'applicationjwas  legal  which  it  was  not, 
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We  accept  tlie  appeal,  aud,  setting  aside  the  decrees  of  the 
Courts  below,  remand  the  case  to  the  Court  of  first  insfcaace  to 
be  heard  and  decided  in  accordance  with  law  after  taking  all 
evidence  produced  by  the  parties.  The  respondent  will  pay- 
all  costs  up  to  date. 

Appeal  alloioed. 


Revision  Sidk. 


No.  59. 

Before   Mr.    Justice    Reid. 

DAULAT  RAM,-(Defendant),— PETITIONER, 

Versus 

RUP  LAL,— (Plaintiff), -RESPONDENT. 

Case  No.  689  of  1898. 

Oivil  Procedure  Code,  1882,  Sectiom  33(j,  337  A — Arreiit  and  impriaon- 
ment  in  esecutioii  •/  decree — Sabnequent  application  stating  judgment- 
debtor^s  intention  to  apply  to  be  declared  an  insolvent — Rejection  of  appli- 
cation— Illegal  conjinement — Burets. 

Where  a  debtor,  on  being  arrasted  and  brought  before  a  Court  in 
execution  of  a  decree,  expi-essea  his  intention  to  apply  to  bo  declared  an 
insolvent,  under  Section  336  of  the  Civil  Procedure  Code,  the  Court  must 
release  him  on  his  furnishing  security  to  appear  when  called  upon  and 
to  apply  -within  one  month  under  Section  341  of  the  Code. 

Where,  however,  the  debtor  did  not  apply  under  Section  336  on 
being  first  brought  before  the  Court,  but  made  such  application  after 
proceedings  under  Section  337  A  had  terminated,  and  it  did  not  appear 
that  ho  had  furnished  the  requisite  security. 

Held,  that,  without  holding  that  an  application  under  Section  336 
cannot  under  any  circumstances  be  made  after  proceedings  under  Section 
337  A,  the  Court  in  the  present  case  was  not  bound  to  release  the  peti- 
tioner, and  that  his  confinement  in  jail  was  not  illegal  by  reason  of  such 
application. 

Held,  therefore,  that  a  mortgage  and  bond  executed  by  such  debtor 
while  in  jail,  for  the  purpose  of  securing  his  release  were  not  void  on 
the  ground  of  duress. 

Petition  for  revisioti    of   the   order   of   R.    L.    Harris,    Esquire, 
Divisional  Judge,  Derajat  Division,  dated  9th  February  1898. 

Ganpat  Rai,  for  petitioner. 

Krishen  Singh,  for  respondent. 

The  facts  of  the  case  appear  from  the  judgment   delivered 
by 

Reid,  J.— A   decree  for  Rs.    700  was  passed  by  a  Munsif     4ith  Augt.  1898. 
against  the   petitioner  and   his   father   on  a  joint  promissory 
ntoe.     On  the    20th  March   1891,  the  decree-holder  applied  for 
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the  arrest   of   the   petitioner,   in  execation,  and  a  wan-ant  re- 
turnable on  the  4th  July  was  issued. 

On  the  1st  July  the  petitioner  applied  to  the  Subordi- 
nate Judge,  with  powers  of  a  District  Judge,  to  be  admitted 
to  bail,  the  warrant  containing  a  condition  that  no  bail  was 
to  be  taken. 

The  Subordinate  Judge  transferred  the  proceedings  to  his 
Court  and  passed  an  order  for  the  x'elease  of  the  petitioner  on 
his  own  recognisances. 

On  the  4th  July  the  Court  found  that  the  petitioner  had 
concealed  property  to  defeat  execution,  and  committed  him  to 
jail  under  Section  337  A  2  (b)  of  the  Code  of  Civil  Procedure. 
On  the  same  day  the  petitioner  filed  a  petiHon  stating  his 
intention  to  apply  to  be  declared  an  insolvent.  This  petition 
was  apparently  under  Section  336  of  the  Code.  The  Court 
p  passed  an  order  thei'eou  declining  to  release  the  petitioner,  on 

the  ground  that  the  previous  order   under  Section  337  was  not 
affected  by  the  application. 

On  the  22nd  July  the   petitioner  executed   the  mortgage 
in  suit  for  Rs.  300  and  a  bond  for  Rs.  400  and  was  i-eleased  from 
'     jail. 

On  the  25th  August  he  applied  to  be  declared  an  in- 
solvent. 

The  first  question  is  whether  the  petitioner  was  in 
illegal  confinement  on  the  22nd  July. 

Where  a  debtor,  on  being  arrested  and  brought  before 
a  Court,  expresses  his  intention  to  apply  to  be  declared  an 
insolvent,  under  Section  336,  the  Court  must  release  him  on 
his  furnishing  security  to  appear  when  called  upon  and  to 
apply  within  one  month  under  Section  344,  but  it  does  not 
appear  that  the  petitioner  furnished  such  security,  while  he 
certainly  did  not  apply  under  Section  336  on  being  first 
brought  before  the  Court.  On  the  contrary,  he  did  not  apply 
until  proceedings  under  Section  337  had  terminated.  Without 
holding  that  an  application  under  Section  336  cannot  under 
any  circumstances  be  made  after  proceedings  under  Section 
337,  I  do  not  think  that  the  Court  was  bound  to  release 
the  petitioner  and  that  his  confinement  in  jail  was  illegal, 
under  the  circumstances  above  stated.  Counsel  for  the 
petitioner  relies  on  a  passage  in  the  judgment  of  their 
Lordships  of  the  Privy  Council  in  Mnung  Shoaij  Alt  v.  Kn 
Byaw,  I.  L.  B.,  I  Calc,  330,  to  the  effect  that,  although    lawful 
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imprisonment  for  a  civil  debt  is  not  coercion,  imprisonment  in 
a  country,  where  there  is  no  settled  system  of  law  or  procedure, 
and  where  the  Judge  is  invested  with  arbitrary  powers,  is 
duress  of  a  wholly  different  kind,  as  the  prisoner  neither 
knows  what  will  be  the  length  of  his  punishment,  nor  what 
amount  of  pain  or  misery  he  may  be  put  to.  This  reasoning 
may  have  applied  to  Burmah  in  1874,  but  certainly  could  not 
apply  to  this  Province  in  1891.  The  other  authorities  cited, 
Marriotv.  Hampton,  2  Smith's  Leading  Cases,  Edition  V,  page 
356,  and  Banda  Alt  v.  Banspat  Singh,  I.  L.  R.,  IV  All.,  8.')2, 
are  not  in  point.  In  the  former  it  was  held  that  money  after- 
wards discovered  not  to  have  been  due,  paid  under  compulsion 
of  legal  process,  could  not  be  recovered  in  an  action  for  money 
had  and  received,  and  in  the  latter  it  was  held  that  a  bond 
for  a  sum  decreed  by  a  Court  without  jurisdiction  was 
voidable,  as  executed  under  duress. 

Here   there    is     no    suggestion    that    the    Court    which 
passed  the  decree  did  so  without  jurisdiction. 

The  application  fails,  and  is  dismissed  with  costs. 

Application  dismissed. 


No.  60. 

Before  Mr.  Justice  Chatterji  and  Mr.  Justice  Anderson. 

FATEH  ALI  SHAH  AND  ANOTHER,— (Defendants)  ,— 
APPELLANTS, 

Versus  ^  A^TTEtikn  Sibi. 

MIRAN  BAKHSH,- (Plaintiff),— RESPONDENT. 
Case  No.  959  of  1897. 

Promissory  note — Consideration — Inequitable  bargain — Burden  of 
proof. 

In  a  suit  by  plaintiff  to  recover  from  defendant  No.  I  and  his  wife 
a  sum  of  Ks.  10,000  principal  and  Rs.  2,400  interest  on  a  promissory  note 
purporting  to  be  executed  by  both  defendants  on  the  29th  November  1895, 
payable  six  months  after  date,  defendant  No.  I  while  admitting 
execation,  pleaded  that  after  he  had  attained  majority  his  extravagance 
had  necessitated  his  estate  being  again  put  under  the  Court  of  Wards ; 
that  after  the  time  the  debt  was  contracted  he  was  living  on  a  small 
monthly  allowance  of  Rs.  160,  which  was  inadequate  for  his  wants  ;  that 
he  cast  about  for  a  loan,  and  that  plaintiff,  whom  ho  described  as  an  astute 
lawyer's  clerk,  caught  him  in  his  meshes  and  got  him  to  execute  the  note 
for  a  grossly  inadequate  consideration.  It  was,  therefore,  urged  on  his 
behalf  that  the  doctrine  of  the  English  Court  of  Chancery  in  the  case  of 
expectant  heirs  and  necessitous  persons  should  be  applied,  and  a  decree 
passed  merely  for  what  ho  had  actually  received,  with  reasonable  interest 
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thereon.  It  appeared  that  defendant  No.  I  was  a  well  grown  and 
matare  man  of  about  thirty,  who  had  already  succeeded  to  a  large  estate, 
and  that,  though  addicted  to  extravagance  and  debauchery,  he  was  not 
a  person  of  weak  mental  capacity,  or  in  any  state  of  mental  or  bodily 
distress,  or  such  necessity  as  made  him  incapable  of  weighing  the 
consequences  of  the  transaction  into  which  he  was  entering  with  the 
plaintiff  with  whom  he  had  had  no  previous  dealings. 

Held,  that  under  tho  above  circumstances  defendant  No,  I  could 
not  be  placed  in  the  category  of  those  incapable  of  protecting  themselves, 
and  that  the  case  must,  therefore,  be  treated  as  an  ordinary  casa  of 
debtor  and  creditor,  the  onns  of  proof  of  all  the  disputed  facts  being, 
on  the  pleadings,  upon  defendant  No.  T. 

Eeli,  farther,  that  thera  is  an  equity  founded  upon  the  gross  in- 
adequacy of  consideration,  but  it  can  only  be  when  the  inadequacy  is  such 
as  to  involve  the  conclusion  that  the  party  either  did  not  understand 
what  he  was  about  or  was  the  victim  of  some  imposition. 

Found,  upon  the  evidenee,  that  defendant  No.  I  has  failed  to 
prove  his  allegations. 

A  plea  by  defendant  No.  It  that  she  had  never  executed  the 
promissory  note  or  put  her  mark  on  it,  or  received  consideration  in  respect 
thereof,  found,  not  established. 

First  appeal  from  the  order  of  Pandit  Hari  Kishen  Kaul,    District 
Judge,  Lahore,  dated  12th  July  1897. 

Madan  Gopal,  for  appellants. 

Browne,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

3rd  July  1898.  Chatterji,  J. — This  is  a  suit  by  the   plaintiff,  a  native  of 

Lahore,  to  recover  from  the  defendant,  Fateh  Ali  Shah,  a 
rais  of  Multan,  and  his  wife,  Mussammat  Lalan  Bibi,  the  sum 
of  Rs.  10,000  principal  and  Rs.  2,400  interest,  on  a  promissory 
note  purporting  to  bo  execatod  by  both  on  29th  November 
1895,  payable  six  months  after  date.  Before  the  execution  of 
this  note  the  first  defendant  wrote  another  payable  on  demand 
in  plaintiff's  favour  on  28th  October  1895  for  Rs,  6,000,  the 
consideration  for  which  is  alleged  to  have  been  jewels, 
specified  in  a  receipt,  page  iv,  worth  Rs.  5,000,  and  a  cheque  on 
the  Punjab  Banking  Company  for  Rs.  1,000.  This  note  with 
Rs.  3,000  worth  of  jewellery,  as  per  detail  in  receipt,  page  viii, 
and  another  cheque  for  Rs.  1,000  on  the  same  Bank  is  said 
to  form  the  consideration  for  the  not«  sued  on. 

The  first  defendant  admits  the  execution  of  the 
promissory  note  of  29th  November,  as  well  as  the  previous 
one  of  28th  October,  and  the  receipts  above  mentioned,  and  the 
lottera    and    other    documents    produced  by  the    plaintiff  in 
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support  of  his  claim,  but  alleges  that  on  the  first  occasion 
he  received  jewels  worth  Rs.  1,000  only  instead  of  Rs.  5,000, 
and  on  the  second  occasion  jewels  worth  Rs.  500  in  place  of 
Rs.  3,000.  He  admitted  receipt  of  the  two  cash  items  of  Rs. 
1,000  each,  thus  making  up  the  total  consideration  to  be 
Rs.  3,500.  The  second  defendant  denied  having  executed  the 
promissory  note  sued  on  or  put  her  mark  on  any  of  the  other 
documents  filed  by  the  plaintiff  purporting  to  bear  it.  The 
first  defendant  stated  that  he  had  put  on  the  marks  for  his 
wife  at  the  plaintiff's  request. 

The  issues  were — (I)  did  defendant  No.  II  Mussammat 
Lalan  Bibi  execute  the  note  for  consideration  received  ?  (2) 
Whether  defendant  No.  I  received  full  consideration  ? 

The  first  Court  found  both  issues  in  plaintiff's  favour  and 
decreed  the  suit-     The  defendants  appeal. 

The  argument  of  appellants  was  that  defendant  No.  I  was 
a  man  of  wealth,  who  on  attaining  majority  had  contracted 
large  debts  which  had  necessitated  his  estate  being  again 
put  under  the  Court  of  Wards,  that  at  the  time  the  present 
note  was  executed  he  was  living  on  a  small  monthly  allowance 
of  Rs.  160,  which  was  inadequate  for  his  wants,  that  he  cast 
about  for  a  loan  from  somewhere,  and  the  plaintiff,  an  astute 
ea;-lawyer's  clerk,  caught  him  in  his  meshes  and  got  him  to 
execute  the  note  for  a  grossly  inadequate  consideration. 
Counsel  urged  that  defendant  from  his  habits  was  reckless  and 
improvident,  and  agreed  to  whatever  was  proposed  in  order 
to  meet  his  pi-esent  wants,  that  the  doctrines  of  the  English 
Court  of  Chancery  in  the  case  of  expectant  heirs  and  neces- 
sitous persons  should  be  applied  to  give  his  client  relief,  and 
that  the  contract  should  be  narrowly  scrutinized  and  a  decree 
passed  for  what  was  actually  received,  with  reasonable  interest 
thereon.  He  denied  that  Mussammat  Lalan  Bibi's  execution 
of  the  note  was  proved.  Finally,  he  contended  that  the 
evidence  fully  established  his  client's  allegation  that  only 
Rs.  3,500  were  received  in  jewellery  and  cash. 

The  points  for  determination  in  this  appeal  appear  to  be — 

(1)  whether  the  female  defendant  executed  the  note 
sued  on ;  and 

(2)  what  consideration  was  paid  for  the  note  ? 

(3)  whether,  if  the  full  consideration  stated  in  the  note 
was  not  paid,  that  which  was  actually  paid  was  so 
grossly  inadequate  as  to  justify  the  setting   aside 
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of  the  contract  as  an  unconscionable  bargain  and, 
if  so,  what  relief  should  be  granted  to  the  plaintiff  ? 

Except  in  regard  to  the  female  defendant,  who  denies 
execution,  which  most  therefore  be  proved  by  the  plaintiff, 
the  onui  of  proof  of  all  contested  matters  appears,  on  the 
pleadings,  to  rest  oa  the  defence.  The  promissory  note  imports 
consideration,  and  if  strict  proof  is  not  given  of  the  facts 
alleged  by  the  defendant,  Fateh  Ali  Shah,  plaintiff  must  get  a 
full  decree. 

Cases  in  which  i-elief  is  given  by  Courts  of  Equity  to 
debtors  by  setting  aside  their  contract  may  be  roaghly  divided 
into  two  classes,  (I)  cases  in  which,  in  consideration  of  the 
relations  between  the  parties  to  the  contract,  or  physical  or  moral 
conditions  which  place  the  creditor  in  a  position  of  undue 
superiority  over  the  debtor,  the  former  is  required  to  satisfy 
the  Court  that  he  has  acted  with  perfect  good  faith  and 
fairness,  the  contract  being  at  the  outset  looked  upon  with 
suspicion  ;  (2)  those  in  which  without  proof  of  the  above  cir- 
cumstances the  contract  is  shown  by  the  evidence  to  be  so 
extortionate  and  so  hard  on  the  debtor  as  to  shock  the  con- 
•  science,  and  to  throw  doubt  on  the  free  consent  of  the  debtor 
to  the  terms.  In  the  former  the  onus  of  proving  the  validity 
of  the  contract  is  thrown  on  the  creditor  from  the  beginning. 
In  the  latter,  the  equitable  jurisdiction  of  the  Court  comes 
into  play  only  after  the  debtor  has  established  his  allegations 
unless  upon  the  admissions  in  the  pleadings  he  is  discharged 
from  this  burden. 

In  onr   opinion  the  present    case   does  not   come    under 

the    former    category.       The    defendant,  Fateh  Ali  Shah,  was 

not  in  the  position  of  a  young  heir  expectant  or  reversioner. 

He  was  a  well  grown  and  matura  man  of  about  thirty,  who  had 

already  succeeded  to  a  largo  estate.      His    mental   capacity  is 

not  shown  to  be  weak.      He  had  on  attaining   majority  wasted 

large  sums  in  extravagance   and   debauchery,    and   contracted 

heavy  debts  which  necessitated  his  estate  being  again  placed 

in  .charge  of  the  Court  of  Wards.    This  had  its  use  in    teaching 

him  a  lesson  on  the  consequences  of  such  a  life  as  he  had   led 

and  should  have  warned  him   against  the  dangers  of  reckless 

borrowing.      Ho  was    literate  and  well   able  to    understand 

'  business.     He  was  not  in  any  state  of  mental  or  bodily  distress, 

or  such    necessity   as  made  him   incapable   of    weighing    the 

consequences  of  the  transaction  he  was  entering  into  with  the 

plaintiff,    Tho  latter  bad  no  previons  dealings  with  him,  and 


Aval.  1898.  ]  CIVIL  JUDGMENTS— No.  60.  201 

had  been  introduced  to  him  only  a  few  days  before.  The 
exact  circumstances  under  which  the  parties  came  together  are 
explained  by  the  plaintiff,  and  defendant  has  not  alleged  or  prov- 
ed anything  to  the  contrary.  A.s  regards  the  plaintiff  nothing 
particularly  damaging  was  proved  against  him.  He  had  been 
for  a  considerable  time  a  lawyer's  clerk,  but  though  he  went 
into  the  witness  box  and  gave  a  full  account  of  the  transaction, 
nothing  particularly  damaging  to  his  credit  was  brought  out 
by  the  cross-examination.  He  may  be  a  sharp  and  clever  man 
of  business,  well  able  and  ready  to  push  his  interests  at  the 
expense  of  others,  but  he  has  latterly  held  fairly  respectable 
positions  in  life.  There  is  nothing  to  show  that  he  held  a 
position  of  undue  advantage  with  reference  to  the  defendant 
Fateh  Ali  Shah.  The  latter  was  not  in  any  necessitous 
condition  such  as  made  him  incapable  of  protecting  his  own 
interests.  He  did  not  owe  any  money  to  plaintiff  before,  nor 
is  it  shown  that  there  were  debts  due  to  others  which  he  was 
pressed  to  discharge,  and  which  compelled  him  to  agree 
to  plaintiff's  hard  conditions.  His  case  is  different  from  that 
of  the  mei'chant  or  tradesman  in  difficulties  who,  in  order  to 
save  his  credit,  borrows  money  on  ruinous  terms,  or  of  a  person 
already  deeply  involved,  who  agrees  to  anything  that  his 
creditor  proposes  to  avoid  exposure,  or  to  stave  off  his  present 
difficulties.  All  that  is  alleged  is  that  his  estate  being  in  the 
hands  of  the  Court  and  his  monthly  allowance  small  he  was 
anxious  for  a  loan  in  order  to  gratify  his  taste  for  luxurious 
living.  This  fact  alone  does  not  place  him  in  the  category 
of  those  incapable  of  protecting  themselves,  whose 
interests  are  jealously  regarded  by  the  Courts  and 
dealings  with  whom  have  to  be  shown  to  be  fair  and  above 
board  by  the  creditor  at  the  outset.  We  hold  therefore  that 
the  case  must  be  treated  as  an  ordinary  case  of  debtor  and 
creditor,  and  that  the  onus  of  proof  of  all  the  disputed  facts  is, 
on  the  pleadings,  on  the  defendant  Fateh  Ali  Shah.  Moti, 
Gulah  Chand,  Sfc,  v.  Mahomed  MeJidi,  Tharia  Tovan,  I.  L.  B., 
XX  Bom.,  .367,  is  clearly  distinguishable. 

We  propose  first  to  briefly  consider  the  evidence  with 
reference  to  the  male  defendant,  and  to  take  up  the  case  as 
regards  the  female  defendant  last. 

There  is  a  formidable  mass  of  documentary  evidence 
against  the  defendant  complete  in  every  respect.  In  fact  the 
completeness  is  used  as  an  argument,  possibly  not  without 
some  show  of  reason,  against  the  plaintiff.  But  nothing 
tangible  can  be  inferred  from  this  to  the  plaintiff's  dotrimentj 
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while  legally  the  defendant  has  to  discharge  the  burden  of 
showing  them  to  be  wi-ong.  In  proof  of  the  first  loan,  there 
are — the  promissory  note,  page  v,  and  the  receipt,  page  iv,  and 
the  letter,  page  vi ;  of  the  second,  the  promissory  note,  page  i,  the 
receipt,  page  viii,  and  the  endorsement  on  the  old  note,  and  the 
letter*,  page  ix  and  page  x.  There  are  two  other  letters,  page  iii 
and  page  vii,  which  also  corroborate  the  plaintiff's  story.  The 
first  asks  for  the  loan  of  Rs.  0,000,  and  admits  that  jewels 
worth  Rs.  5,000  have  been  inspected  and  approved.  The 
second  admits  the  first  loan,  and  makes  proposals  for  the 
second.  In  addition  to  these  the  letter,  page  xi,  dated  12th  July 
1896,  after  the  note  sued  on  had  fallen  due  and  about  seven 
months  after  the  last  of  the  transactions,  seems  completely  to 
refute  the  defendants'  allegation.  Ther-e  is  no  adequate  ex- 
planation why  he  did  not  then  repudiate  his  liability  if  his 
present  story  is  true.  Similarly  the  telegram,  page  xiii,  sent 
to  plaintiff  after  the  institution  of  the  case  goes  some  way  to 
strengthen  the  plaintiff's  case. 

Against  this  maas  of  documentar}'  evidence,  all  admitted  to 
be  genuine,  defendant  has  nothing  to  oppose  but  the  oral 
testimony  of  a  few  servants,  descendants  or  friends.  This 
evidence  has  been  minutely  and  carefully  criticised  by  the 
District  Judge,  and  we  substantially  agree  with  his  remarks. 
It  is  absolutely  impossible  to  rely  on  it  and  to  hold  that  the 
defendants'  allegation  that  only  Rs.  1,500  worth  of  jewellery 
was  given,  and  that  plaintiff  promised  not  to  exact  more  if  pay- 
ment was  punctually  made. 

The  plaintiff  has  on  his  side  produced  oral  evidence  of  the 
loan  transactions  which  the  District  Judge  considers  superior 
in  quality.  We  also  agree  in  this  opinion,  supported  as  it  is  by 
the  documentary  evidence.  There  is  absolutely  no  trace  in  the 
whole  evidence  of  anything  to  lend  support  to  the  defendants' 
story.  Plaintiff  offered  himself  as  a  witness  in  his  case,  but 
defendant  did  not  do  so,  though  ho  was  examined  before  the 
issues  were  framed. 

There  is  little  doubt  that  the  plaintiff  made  a  very  hand- 
some profit  out  of  the  loan  transactions,  but  unless  the  defend- 
ants' allegation  is  established  in  fact  we  have  no  power  to 
interfere  with  the  contract.  -  If  the  defendant  has  taken  jewels 
at  much  above  their  value  because  he  wanted  them  and  could 
not  have  them  on  other  terms  he  has  no  claim  to  ask  the  Court 
to  relieve  him  of  the  consequences  of  his  deliberate  act.  There 
is  an  equity  founded  npou  the  gross  inadequacy  of  consideration, 
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but  it  can  only  be  when  the  inadequacy  is  such  as  to  involre 
the  conclusion  that  the  party  either  did  not  understand  what 
he  was  about,  or  was  the  victim  of  some  imposition,  per  Lord 
Wettbury  in  Tenna7it  v.  Tennants,  L.  B.  I.  (P.  C.,)  Ap.  6.  Thia 
is  not  proved  to  bo  the  case  here.  The  appeal  of  this  defendant 
must  therefore  fail. 

As  regards  the  female  defendant  we  have,  on  the  whole, 
no  sufficient  ground  to  differ  from  the  view  of  the  lower 
Court.  The  evidence  in  support  of  her  presence  is  ample,  if  it 
is  believed.  The  letter,  page  vii,  corroborates  the  plaintifp's 
story.  There  is  some  discrepancy  in  the  evidence  as  to  her 
being  in  parda  ;  but  as  it  is  admitted  that  she  was  a  courtezan 
before  her  marriage  with  Fateh  Ali  Shah,  her  presence  is  not 
at  all  extraordinary.  The  jewels  were  probably  approved  by 
her  as  letter,  page  iii,  says.  The  story  of  her  husband  forging 
her  mark  on  all  the  documents  bearing  it  is  incredible.  De- 
fendants' evidence,  as  already  stated,  is  practically  worthless. 
It  is  to  be  noted  that  Mussammat  Lalan  Bibi  never  went  into 
the  witness  box  and  denied  her  presence  at  Lahore,  or  her 
marks.  Having  regard  to  her  antecedents  there  is  no  reason  to 
doubt  that  she  was  well  able  to  look  after  her  own  interests, 
and  there  is  no  objection  that  her  consent  was  improperly 
obtained. 

The  appeal  is  dismissed  with  costs. 

For  reasons  given  in  the  judgment  of  the  District  Jndge 

we  decline  to  allow  any  further  interest,  and  dismiss  plaintiff's 

cross-objection  with  costs. 

Appeal  dismissed. 

No.  61. 

Before  Mr,  Justice  Chatterji  and  Mr.  Justice  Gordon 
Walher. 

SHAMAN  AND  OTHERS,— (Plaintiffs),— APPELLANTS,  'v 

Versus  VAppbliatk  Sidb. 

SARDHA  AND  OTHERS,— (Dbfendints),—  ) 

RESPONDENTS. 

Case  No.  520  of  1896. 

Custom — Alienation — Escheat — Right  of  proprietary  body  to  conttat 
alienation  by  widow  of  childless  proprietor — Kangra  District — Right  to  sue. 

Found,  that  there  is  no  custom  by  which,  in  the  Kangra   District,  the 
estate  of  a  childless  proprietor  escheats  (after   the  death  of  tlie  widow  of 
such  proprietor)  to  the  village  commuaitj  or  the  owners  of  the  sub-divi' 
■ion  in  whioh  the  land  is  situate. 
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Although  under  the  existing  revenue  system  two  ingredienta  ef 
jointneas  have  been  introduced  among  artificially  created  village 
communities,  viz.,  (i)  joint  right  in  the  waste  attached  to  each  village,  and 
(ii)  joint  liability  for  the  revenue  assessed  on  the  village,  the  right  of 
escheat  is  not  a  necessary  consequence  of  such  jointness,  nor  has  it  be»n 
declared  to  be  so  by  any  statutory  provision. 

Scli,  further,  that  even  if  by  custom  the  widow  of  a  ehildlesg  pro- 
prietor was  incompetent  to  alien  ate,  or  to  give  a  valid  title,  except  for 
necessity,  it  w^as  not  open  to  one  who  was  not  a  reversioner  to  sue  to  set 
aside  her  act,  and  that  in  such  a  case  tho  plaintifiEs  must  succeed  on  the 
strength  of  his  own  title  and  cannot  derive  help  from  the  widow's  incapa- 
city to  alienate. 

The  question  as  to  the  reversionary  rights  of  the  proprietary  body  in 
such  cases  discussed  historically  by  Chatter ji,  J. 

Further  appeal  from  the  order  of  0.  P.  Bird,  Esquire,    Divisional 
Judge,  Hoshiarpur  Division,  dated  Sth  Jiinuary  1896. 

Lai  Chand,  for  appellants. 

Jaishi  Ram,  for  respondents. 

The  facts  of  the  case  safficieutly  appear  from  the  judg- 
ment of  the  Court  delivered  by 

lOth  June  1898.  Chatterji,  J.— This  appeal  and  No.  521  of  1896  are  closely 

connected  and    practically    the    same    poiata   arise    in  botk 
They  will  therefore  be  disposed  of  by  one  judgment. 

The  material  facts  appear  from  the  judgment  of  the  Court 
of  first  instance.     It  is   only   necessary   to   note    that   in  this 
i  appeal  the  subject  of  dispute  is  land  sold  to  Sardha,  respondent , 

by  Mussammat  Bhandejo,  deceased,  widow  of  Mussammat- 
Ambo's  husband's  brother,  and  in  appeal  No.  621,  land  gifted 
by  Mussammat  Ambo  to  Kharku,  respondent.  The  plaintiffs 
in  both  cases  are  the  proprietors  of  tika  Panditehr  in  mauza 
Passu,  tahsil  and  District  Kangra. 

The  plaintiffs  claim  declaratory  decrees  to  the  effect  that 
the  alienations  by  the  widows  would  not  effect  their  reversion- 
ary right  to  the  lands  alienated  on  the  deaths  of  the  widows, 
alleging  that  they  are  by  law  and  custom  entitled  to  succeed  to 
the  lands,  as  there  are  no  heirs  of  the  women's  husbands.  The 
substantial  contentions  on  the  part  of  the  defendants  are 
(I)  that  the  plaintiffs  have  no  vested  right  of  escheat  and  have 
therefore  no  locus  standi  to  sue,  and  (2)  that  the  widows  in  the 
absence  of  heirs  of  their  husbands  have  uncontrolled  power  of 
alienation  under  the  Riwaj'-i-am. 

Tho  first  Court  found  that   plaintiffs  have  the   right  of 
escheat  by  custom,  and  that  the  Riwa;-i-am  only  permits  gifts 
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bat  not  other  kinds  of  transfer.  It  upheld  a  gift  made  by 
Mussamraat  Ambo  ia  favour  of  one  Shansa  and  dismissed  the 
plaintifi's  suit  in  regard  to  it  which  ^as  jointly  tried  with 
the  cases  under  appeal  on  this  ground  and  plaintiffs  did  not 
carry  that  case  any  farther.  Bat  it  set  aside  the  gift  in  favour 
of  Kharka  on  the  ground  that  the  gift  was  not  admitted  by 
Mussammat  Ambo  and  the  possession  of  the  donee  was  not 
shown  by  the  revenue  papers. 

The  Divisional  Judge  after  remanding  the  cases  for  a  fur- 
ther inquiry  into  custom  found,  in  concurrence  with  the  return 
of  the  officer  who  made  the  investigation,  that  the  plaintiffs 
had  failed  to  prove  that  the  lands  revert  to  them  as  owners  of 
the  tiha  in  which  they  are  situate,  and  that  the  custom  is 
correctly  recorded  in  the  lliwaj-i-am,  transfers  for  value  being 
a  fortiori  valid  when  gifts  are  permitted.  He  held  the  gift  to 
Kharku  was  complete . 

Appellants'  counsel  directed  his  alignment  to  establish 
two  main  points  :  First,  he  maintained  that  under  circum- 
stances, like  the  present,  the  proprietory  body  of  the  village  or 
of  the  sub-division  in  which  the  land  is  situate  are,  by  the 
general  custom  of  the  Punjab,  entitled  to  succeed  on  the  death 
of  the  widow,  and  that  they  have  in  consequence  a  sufficient 
locus  standi  to  contest  the  widow's  alienation ;  secondly,  he 
insisted  that  the  limitations  upon  the  widow's  estate  are  the 
very  substance  of  its  nature  and  not  merely  imposed  for  the 
benefit  of  reversioners,  and  that  they  exist  fully  even  if  there 
are  no  heirs  at  all.  He  quoted  numerous  authorities  in  support 
of  both  positions  and  challenged  the  correctness  of  the  entry 
in  the  BiwaJ-i-am. 

With  reference  to  the  first  point  we  are  unable  to  accede 
to  the  contention  that  there  is  a    universal  custom  of  the  kind 
mentioned  in  the  Punjab.     The   authorities  on  the  subject  are 
conflicting.     They   are   all   collected   and  reviewed  in  No.  77, 
Punjab  Record,  1896,  and  the  conclusion  arrived  at  was  that  no 
such  general  rule  could  be  laid  down.    Counsel  insists  that 
this  is  an  error,  but  we   are   unable  to  agree  with  him.     Ad- 
mittedly the   authorities   are   not  agreed   on  the   point  and 
opinions  in  support  of  appellants'  view  are  opposed  by  others 
entitled  to  equal  weight  affirming  the  contrary.     It  appears  to 
us  difficult  to  lay  down  a  rule  of  general  application  in  a  matter 
of  this  kind  merely  upon  a  priori  grounds.     Much  would  depend 
upon  the  facts  of  each  case  and  the  constitution  of  the  village. 
In  a  village  held  on  a  strictly  tribal  tenure,  or  in  which  the 
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community  is  a  compact  one,  the   probability  is   that  heirless 
land  would  be   taken  possession  of  by   the   tribesmen  or  the 
V  community,   and  that   strangers  wonld  be  excluded-     It  would 

perhaps  be  reasonable  to  presume  even  in  the  absence  of 
actual  instances  that  in  the  past  and  particularly  in  unsettled 
times  they  were  able  to  assert  and  enforce  this  right  with  the 
support  of  public  opinion  and  if  necessary  by  physical  force. 
The  right  of  escheat  would  have  an  historical  foundation  in 
such  communities.  But  no  such  inference  can  be  drawn 
where  the  proprietors  are  a  heterogeneous  body  and  where 
possession  is  essentially  the  measure  of  right.  Here  the 
right  of  escheat  ought  to  be  affirmatively  established  by  cogent 
evidence.  It  would  not  always  be  safe  to  assume  the  existence 
of  such  right  merely  because  under  the  existing  revenue 
system  there  is  a  joint  liability  for  revenue  or  where  such  land 
exists,  because  there  is  some  common  waste  land  for  pasture 
and  othar  purposes.  In  many  cases  as  shown  in  No.  77,  Funjab 
Record,  1896,  it  was  found  on  actual  inquiry  that  the  right  did 
not  exist.  Considering  the  diverse  character  of  village  tenures 
in  this  Province,  it  is  obvioasly  unsafe  to  formulate  a  general 
rule  on  the  subject  of  escheats  to  village  proprietors.  We 
therefore  see  no  good  reason  to  differ  from  the  view  taken  in 
the  case  above  cited. 

Further  even  if  it  could  be  held  on  the  strength  of  the 
authorities  cited  by  appellants  that  the  custom  of  escheat  set 
up  by  them  can  be  presumed  to  exist  in  certain  parts  of  the 
Province  it  would  be  impossible  to  extend  the  presumption  to 
villages  in  the  hills  of  Eastern  Punjab.  Land  in  the  Kangra 
District  is  not  ordinarily  held  on  tribal  principles,  and  a  village 
community  there  is  something  very  different  from  a  village 
community  in  the  plains.  In  theory  a  Punjab  village  is  ordi- 
narily a  piece  of  land  originally  waste  acquired  by  conquest, 
purchase  or  other  manner  and  settled  upon  and  brought  under 
cultivation  by  one  or  more  members  of  a  single  tribe,  or  by  a 
number  of  persons  or  families  belonging  to  two  or  more  tribes 
associated  for  this  purpose.  The  entire  proprietory  right 
belongs  to  the  founders  or  their  descendants  subject  to  pay- 
ment  of  revenue  dues  to  the  ruling  power.  In  the  hills  before 
the  advent  of  British  rule  each  Raja  was  theoretically  the 
landlord  of  the  entire  area  included  within  his  raj  or  princi- 
pality. He  was  as  it  were  the  manorial  lord  of  the  whole 
country.  He  was  the  acknowledged  fountain  of  all  rigkts  in 
t  h«  soil  and  no  tenure  was  complete  without  investiture  from 
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him.  This  distinction  is  the  key  to  the  proper  anderstanding 
of  the  hill  tenures.  The  difference  between  a  village  or 
mauza  in  the  plains  and  one  in  the  hills  is  also  yery  well 
marked.  To  quote  the  words  of  Mr,  (now  Sir  James)  Lyall : 
*'  In  the  plains  the  boundaries  of  a  mauza  are  the  boundaries  of 
*'  a  property,  but  in  the  hills  the  boundaries  have  no  more  to 
"  do  with  property  than  have  those  of  a  parish  in  "England  at 
''  the  present  day,  and  as  parishes  grew  out  of  one  person 
"  taking  the  tithes  so  these  mamas  or  circuits  seem  to  have 
"  grown  out  of  one  man  for  a  length  of  time  collecting  the 
"  land  rents   either   as  an  agent   or  an  assignee  of  Government 

" The  circuit  as   regards  its   waste  lands  was   a 

"  mere  arbitrary  and  loosely  defined  division  of  the  principality- 
'*  As  regards  its  cultivated  lands  it  was  a  chance  collection  of 
"  independent  family  holdings."  As  regards  individual  hold- 
ings, the  highest  form  of  property  recognised  in  the  hills  was 
the  hereditary  right  of  cultivation,  warisi.  This  right  was 
conferred  by  a  deed  of  grant  or^^a^^a  from  the  Raja.  A  patta 
was  never  granted  for  a  whole  village  or  for  a  whole  hamlet, 
nor  for  a  block  of  country  containing  waste  as  well  as  arable 
land,  but  always  for  specified  fields  or'culturable  plots  alone  of 
which  not  only  the  rent  but  the  name  and  area  were  specifically 
entered  on  the  deed,  and  the  grantee  ostensibly  acquii*ed  no 
title  beyond  the  four  corners  of  his  patta  (Gazetteer  of  the 
Kangra  District,  pages  105, 106).    Mr.  Lyall  thus  desci-ibes  this 

class   of  landholders  " The  landholder   was   rather  a 

*'  crown  tenant  than  a  landlord.  He  called  his  rigftt  a  tearisi 
"  or  inheritance,  not  a  7naZ/^i  or  lordship,  and  the  same  term 
"  applied  to  every  kind  of  interest  held  of  the  Raja  .  .  .  .  " 
(Settlement  Report,  page  22). 

This  was  the  condition  of  the  land  tenures  before  the 
British  conquest.  The  consequences  that  ensued  upon  the 
substitution  of  British  for  native  rule  are  thns  summarized 
in  the  Gazetteer :  "  The  introduction  of  the  British  rule  was 
"  immediately  followed  by  a  settlement  of  the  land  revenue 
"  upon  principles  imported  from  the  plain  country  of  the 
"  North-Western  Provinces.  Under  the  transforming  hand  of 
"  the  officer,  who  conducted  the  settlement,  the  Ioobo  circuits 
"  of  the  Rajas  became  estates  in  a  technical  sense,  i.e.,  rerenue- 
"  paying  units.  Boundaries  were  set  up  defining  the  limits 
•'  of  villages  and  (south  of  the  Beas)  of  hamlets,  in  the  waste, 
"  and  of  the  areas  thus  defined  the  holders  of  the  cultivated 
"  plots  were  declared  to  be  joint  proprietors  in  the  sense  in 
"  which  that  term  is  used  in  the  plains.     In  other  words,  the 
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"  body  of  landholders  in  each  circuit  were  converted  into  a 
"  proprietary  community,  each  sharer  in  which  was  proprietor 
"  of  his  own  holding  and  co-proprietor  with  his  fellows  in  th^ 
*'  waite.  Moreover  the  whole  area  of  the  district,  waste  as  well 
'■  as  cultivated,  was  included  in  the  village  boundaries  then  for 

"  the   first   time  laid  down as   a   natural  corollary 

*'  to  this,  when  the  time  came  for  assessment  the  revenue  of 
"  each  circuit  was  assessed  as  a  lump  sum  for  the  payment  of 
"  which  the  whole  body  of  landholders  became  jointly  responsi- 
*'  ble  during  the  term  of  settlement.  Great  as  this  revolution 
"  was,  it  appears  to  have  been  quietly  acquiesced  in  by  the 
"  people  who  indeed  were  considerable  gainers  by  the  innovation, 
"  for  with  the  right  of  property  acquired  in  the  waste  the 
"  village  communities  received  by  way  of  compensation  for  the 
"  imposed  responsibility,  the  right  to  collect  and  divide  among 
"  themselves  certain  items  of  income  arising  from  it,  which 
''  formerly  were  included  in  the  regular  land '  rents  in  the 
"  annual  collections  made  by  the  State.  In  the  changes  thus 
"  effected  the  individual  holdings  of  the  cultivated  land  alone 
"  remained  unmodified.  Upon  these  the  effect  of  the  settlement 
*'  proceedings  was  to  cobfirm  the  tenure,  making  it  de  jure  as 
"well  as  de  facto  proprietary  .  .  .  .  "  (pages  112,  113). 

The  foregoing  extracts  show  in  our  opinion  the  futility  of 
the  contention  that  in  the  Kangra  District  by  custom  the 
estate  of  a  childless  proprietor  escheats  to  the  village  commun- 
ity or  the  owners  of  the  sub-division  in  which  the  land  is 
situate.  There  was  formerly  no  ownership,  no  village  com- 
munity. There  could  therefore  be  no  escheat  to  the  latter,  and 
if  there  was  any  escheat  at  all  it  must  have  been  to  the  Raja 
or  ruling  authority.  The  claim  of  the  plaintiffs  has  no 
historical  foundation,  but  is  one  unknown  to  the  country  and 
supported  by  false  analogies  drawn  from  tenures  prevailing 
elsewhere,  the  features  of  which  are  wholly  dissimilar.  It  is 
true  that  under  the  existing  revenue  system  two  ingredients  of 
jointness  have  been  introduced  among  these  artificially  created 
village  communities — (1)  joint  right  in  the  waste  assigned 
to  each  village,  (2)  joint  liability  for  the  revenue  assessed  on 
the  Tillage.  But  the  right  of  escheat  is  not  a  necessary  con- 
sequence of. this  jointness,  nor  has  it  been  declared  to  be  so  by 
any  statutory  provision. 

We  are  of  opinion  therefore  that  there  is  no  presumption 
whatever  in  favour  of  the  right  claimed  by  the  plaintiffs  in 
this  case,  and  that  the  authorities  cited,  even  if  they  are  correct, 
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have  no  application  to  that  part  of  the  country  -where  the 
disputed  land  is  situate.  We  are,  therefore,  unable  to  accede  to 
counsel's  prayer  that  the  question  might  be  referred  to  a  Full 
Bench.  Plaintiffs  are  bound  to  aSBrmatively  prove  the  right 
of  escheat  by  reliable  legal  evidence. 

That  village  proprietors  in  the  hills  have,  since  the  intro- 
duction of  the  British  revenue  settlements,  been  allowed  to 
take  possession  of  lands  of  heirless  owners  in  eome  instances 
may  be  admitted.  The  areas  would  ordinarily  be  small,  and 
the  crown  seldom  cares  to  enforce  its  right  of  escheat  as  it 
rarely  likes  to  take  upon  itself  the  direct  management  of  land. 
Such  cases  prove  nothing  in  favour  of  the  plaintiffs,  and  in 
fact  sufficient  time  has  not  elapsed  since  the  advent  of  British 
rule  for  a  new  custom  of  this  kind,  foreign  to  the  traditions 
and  institutions  of  the  people  to  grow  up  and  acquire  a  binding 
effect  over  the  whole  community.  The  instances  adduced  by 
the  plaintiff  therefore  hardly  merit  a  detailed  notice,  and 
though  counsel  have  discussed  them  at  considerable  length  a 
brief  examination  of  them  will  suffice. 

The  first  two  witnesses  of  the  plaintiffs,  Mansukh,  Lam- 
bardar,  and  Fakiria  simply  say  that  t)ie  heirless  laud  reverts  to 
the  tika,  and  quote  two  instances,  one  from  Rehla  and  the 
other  from  Sidhbari.  These  are  not  in  point.  They  also  say 
that  a  widow  without  reversioners  can  be  restrained  from 
making  alienations  without  necessity  by  the  owners  of  the  tika, 
but  can  cite  no  instances.  The  third  witness,  Bysakhi,  quotes 
two  fresh  instances,  one  of  which  from  Sarah  is  a  mere  case  of 
reversion.  The  other  is  said  to  have  been  a  case  in  which  the 
widow's  alienation  was  successfully  impeached  in  Court  by  the 
owners  of  the  tilca,  but  the  file  has  not  been  produced,  and  it  is 
not  possible  to  say  how  far  it  is  relevant.  The  fourth  witness, 
Misru,  quotes  an  instance  from  Narli  similar  to  the  last,  but 
there  is  no  record  to  show  its  real  nature.  He  also  cites 
another  from  Bauihar,  but  does  not  give  names  or  details,  and 
consequently  no  weight  can  be  attached  to  it.  This  is  the 
whole  of  the  oral  evidence  of  the  plaintiffs  on  the  point  of 
custom,  and  it  cannot  be  said  that  their  case  is  much  advanced 
thereby.  It  is  unnecessary  to  notice  defendants'  oral  evidence 
at  length.  Their  witnesses  quote  numerous  instances  in  oppo- 
sition to  the  plaintiff's'  contention,  but  they  cannot  be  said  to  be 
of  much  value  as  they  rest  on  mere  oral  testimonj'  and  the 
details  are  not  sufficient.  In  the  remand  inquiry  more  definite 
evidence  was  produced  by  them,  but  it  related  to  the   correct- 
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ness  of  tbe  entry  in  the  Biwnj-i-am  ratlier  than  to  the  point  of 
custom  we  are  discnssing,  though  it  has  a  material  bearing  on 
it.  It  will  be  adverted  to  again.  Upon  a  comparison  of  the 
oral  evidence  on  both  sides  there  is  little  difficnlty  in  holding 
that  defendants'  evidence  is  at  least  as  good  and  if  not  better 
than  that  of  the  plaintiffs,  and  that  the  latter  is  insnflBcieut  to 
establish  the  plaintiffs'  case. 

Turning  now  to  the  cases  in  Conrt.  There  are  two  mutation 
cases  (1)  of  land  left  by  one  Mussammat  Jalli  in  mauza  Kori- 
kori,  who  died  heirless,  which,  by  order  of  the  Commissioner' 
dated  30th  September  1880,  was  entered  as  shamilat  of  the 
village  ;  (2)  of  land  left  by  a  Sudni  of  Nuti,  Mussammat  Pakrn, 
who  also  died  lawaris  according  to  the  report  of  the  lambardar 
who  wanted  it  to  be  i-ecorded  as  shamilat  of  the  fika,  and  this 
was  allowed  on  ISth  May  1882.  There  were  no  objectors  in 
either  case,  and  they  are  not  of  any  value  on  the  question 
before  us. 

Of  the  cases  decided  in  the  Civil  Courts   only  three    hare 
any  bearing,  and  they  are  : — 

(1).  Durgu,  plaintiff,  v.  Totu  and  others,  proprietors 
of  tika.  Noushera,  in  liehlu,  defendants  (1891).— 
This  was  a  claim  by  the  brother  of  a  widow  for 
some  land  which  she  had  inherited  from  her 
husband  on  the  strength  of  a  gift  alleged  to  have 
been  made  by  her.  The  gift  was  not  proved, 
and  the  possession  of  the  owners  of  the  tika  vras 
maintained.  The  Divisional  Judge  declined  to 
go  into  the  question  of  the  relative  priorities  of 
the  plaintiff  and  the  defendant  to  succeed  as  heir 
holding  that  plaintiff  had  sued  on  the  ground  of 
a  gift  alone  which  he  had  failed  to  establish. 

(2).  Chartu,  ^c,  plaintiffs,  y.  Badri,  ^c,  defendants.— 
The  former  as  proprietors  of  tika  Panag  in  the 
village  of  Katrah,  claimed  possession  of  land  left  by 
one  Harbhaj  who  died  heirless.  The  Divisional 
Judge,  Mr.  Bullock,  was  of  opinion  on  grounds 
similar  to  those  mentioned  in  our  judgment,  that 
there  was  no  escheat  to  the  plaintiffs,  but  never- 
thelegs  in  deference  to  the  views  of  the  Chief 
Conrt  expressed  in  No.  80,  Punjab  Record,  1885, 
found  in  their  favour.  On  appeal  to  the  Chief 
Court  a  further   inquiry   was  made,   and  it  was 
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found  that  one  of  the  plaintiffs,  jSIanak,  was 
related  to  the  deceased  in  the  female  line,  and  on 
the  ground  that  he  had  a  superior  right  to  the 
defendants,  the  decree  was  upheld  by  Mr.  Justice 
Benton  on  3rd  April  1890. 

(3).  Saiisar  Singh  and  others,  plaintiffs,  v.  Golaba  and 
others,  defendants.  The  plaintiffs  were  the  pro- 
prietory body  of  tika  wparla  of  Bunhar,  while  the 
defendants  claimed  to  be  mortgagees  and  vendees 
of  different  portions  of  the  land  in  suit.  The 
plaintiffs  locus  standi  was  disputed,  but  impliedly 
upheld  up  to  the  Chief  Court. 

It  will  bo  seen  that  there  is  only  one  case,  «i3.,  the  last, 
which  supports  the  plaintiffs'  claim,  but  even  here  there  was 
no  exhaustive  inquiry  and  the  considerations  adverted  to  by  us 
and  mentioned  by  Mr.  Bullock  in  his  judgment  in  the 
second  case  were  not  discussed  and  disposed  of.  It  is  in- 
Bullicient  by  itself  in  the  absence  of  other  proof  to  establish 
the  plaintiffs'  claim. 

The  Wajih-nl-arz  does  not  recognize  any  such  right  as  is 
claimed  by  the  plaintiffs.  Clause  31  only  provides  for  land 
left  by  absentees  who  have  no  relations  in  the  tika  or  village. 

We  accordingly  hold  that  plaintiffs  have  failed  to  show 
that  they  are  entitled  to  the  land  by  escheat  according  to  the 
custom  of  the  country.  They  cannot,  therefore,  be  treated 
as  the  presumptive  reversioners  of  the  widows  Mussammat 
Ambo  or  Mussammat  Bhandejo.  It  may  be  mentioned  here 
that  the  proprietors  of  the  plaintiff's  tika  are  a  mixed  body 
consisting  of  Rajputs,  Grisths  and  others,  and  that  there  is  not 
a  single  Jat  among  them  besides  Mussammat  Ambo. 

As  regards  the  second  point  argued  by  counsel,  we  are  of 
opinion  that  the  cases  quoted  by  him,  even  if  applicable,  do  not 
help  his  clients.  The  decision  of  their  Lordship  of  the  Privy 
Council  in  Gavaly  Vencatas  case,  8  M.  /.  A.,  520,  was  upon  Hindu 
Law,  while  the  parties  here  are  presumably  bound  by  custom. 
But  assuming  that  the  ruling  applies  it  only  shows  that  the 
widow  cannot  give  a  valid  title  if  she  alienates  without 
necessity,  but  does  not  enable  a  person  who  is  not  a  reversioner, 
or  is  a  mere  stranger  to  sue  to  set  aside  her  act,  Mayne's 
Hindu  Law,  5th  Edition,  Section  599,  Brojo  Kishoree  Dasee  v. 
Sree  Nath  Bose,  IX  W.  B.,  463.  Had  the  plaintiffs  got  posses- 
sion they  might  possibly,  if  no  custom  against  them  was  found, 
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hare  siiccessfally  resisted  claims  by  the   alienees  for  possession 
on  the  ground  that  the  transfers  in  their   favonr  were  void  and 
I  conferred  no   right.     But  the  case  is    different  when    plaintiffs 

seek  to  have  the  deeds  declared  invalid.  They  have  then  to 
succeed  on  the  strength  of  their  own  title  and  to  establish 
their  locus  standi.  They  can  derive  no  help  from  the  widow's 
incapacity  for  alienation. 

In  the  present  case  the  RiwaJ-i-am  supports  the  conten- 
tion of  the  defendants.  It  is  true  that  it  ordy  speaks  of  gifts, 
but  transfers  for  consideration  are  a  fortiori  ^\'ithin  the  rule. 
The  remand  inquiry  shows  the  custom  at  all  events  prevails 
among  the  Jats,  and  the  plaintiffs  have  failed  to  produce 
sufficient  rebutting  evidence.  For  the  purposes  of  the  present 
case  the  finding  of  the  Divisional  Judge  should  therefore  be 
upheld.  Whether  the  evidence  is  sufficient  to  defeat  any  right 
of  escheat  the  crown  may  possess  in  cases  of  this  kind  is  a 
question  into  which  we  need  not  enter.  There  is  no  claim  by 
the  crown  and  the  plaintiSs  are  not  the  assignees  of  the 
crown. 

On  all  grounds  therefore  the  plaintiffs'  claims  fail  and 
have  been  rightly  dismissed.  As  regards  the  gift  to  Kharku 
the  present  suit  decides  nothing  between  him  and  Mussammat 
Ambo,  but  it  is  clear  that  so  far  as  the  plaintiffs  are  concerned 
the  gift  is  perfectly  good. 

The  appeal  is  dismissed  with  costs. 

Appeal  (li.wiissed. 


Appbllati  Sibe. 


No.  62. 

Befora  Mr.  Justice  Chatterji  and  Mr.  Justice  Anderson. 
RANA  GANPAT  SINGH,— (Plaintiff),-- APPELLANT, 

Versus 

KANGRA  VALLEY  SLATE  COMPANY —(Dkficxdakts),— 

RESPONDENTS. 

Case  No.  910  of  1896. 

Eatement — Bight  of  way—  Public  of  private  road — "  Qud^Hon  of  law  " — 
Limitation  Act,  ISn ,  Section  26 — Unor  of  road  bij  public  /or  l-f^n  than  20 
yean — Presumption  a»  to  df.clicatinn — English  luu). 

The  principles  of  the  English  law  regarding  the  prosuiiiod  dedication 
of  a  road  to  the  public  arising  from  user  of  such  road  by  the  public,  being 
founded  on  reason  and  c()miniitis;nti«.>  smd  coinliicivct  to  iiiil)Hi'  i'ini\fTuence 
are  applicable  to  India. 

Held,  therefore,  that  tlie  us(;r  ol'  a  road  by  tlio  public,  openly  and  as 
of  right,  ia  lufficieut,  apart  from  the  law  laid  dowu  iu  the  Limitation    Act) 
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1877,  Section  20,  to  raise  a  presumption  of  its  dedication  to  their  use, 
though  such  presumption  might  be  rebutted  by  evidence  of  the  ov^ner's 
intention  that  the  public  should  only  liavo  a  permissive^user. 

In  the  present  case  the    e%'idenco    clearly    showed    that  the   road   in 
dispute  had  been  used  as   a   public   road   for   at   least    10   yearg  prior  to 
suit,  but  the  Divisional  Judge,  treating   the   case  as   one   of  prescription, 
found  in  favour  of  defendants  because  20  years  had  not   elapsed  since    the  ^ 
road  Avas  opened  (Section  2G  of  the  Limitation  Act,  1877). 

Eeld,  under  the  ciroumstancos  as  above  sot  forth,  that  there  was  a 
presumption  that  the  road  had  been  dedicated  to  the  use  of  the  public 
and /ounif,  upon  the  evidence  and  facts  of  the  case,  that  defendants  had 
f;iiled  to  rebut  such  presumption. 

The  right  of  the  public  to  pass  over  a  public  road  is  not  in  the  nature 
^f  av.  easement  properly  so  called,  nor  is  it  acquired  by  prescription  under 
Section  20  of  the  Limitation  Act,  1877. 

A  preliminary  objection  on  bohalf  of  defendants  that  there  was  no 
ground  for  admitting  a  further  appeal  in  the  case  as  there  was  no  "  question 
of  lav*^ "  involved,  overruled  on  the  grounds  that  the  questions  (a)  whether 
plaintiff  hnd  not  acquired  a  right  of  way  over  the  road  in  dispute  either  by 
long  user  or  i^rant ;  (fc)  whether  the  road  came  uiider  the  category  of  a 
public  or  B  private  road,  involved  consideration  of  points  of  law,  and  were 
not  simple  questions  of  fact. 

HeZd,  further,  that  the  Divisional  Judge's  error  in  law  in  deciding 
the  point  under  Section  20  of  the  Limitation  Act  was  of  itself  a  sufficient 
ground  for  admitting  a  further  appeal,  though  it  was  not  the  ground  on 
which  the  appeal  was  admitted  by  the  Judge  in  chambers. 

Fiiriher  ap]c>eal  from  the  order  of  G.  P.    Bird,    Esquire,    Divisional 
Judge,  Eoshiarpur  Division,  dated  27ih  November  1895. 

Jaishi  Ram,  for  appellant. 

Beechey,  for  respondents. 

The  facts  of  the  case  sufficiently  appear  from  the  judgment 
of  the  Court  delivered  by 

Chatterji,  J. — The  facts  of  this  case  sufficiently  appear  from  ^*t  July  1898, 
the  judgments  of  the  lower  Courts.  The  suit  is  to  establish 
the  plaintiff's  right  of  way  over  the  road  marked  P.  M.  X.  N- 
Y.  on  the  plan  filed  in  the  first  Court  on  the  ground  that  the 
I'oad  is  a  public  one,  and  that  plaintiff  has  been  unlawfully 
prevented  by  the  defendants  from  going  over  it.  There  is  also 
a  question  whether  the  plaintiff's  pleadings  include  a  claim  on 
the  gj'ound  of  an  easement,  but  it  is  strongly  objected  on  the 
respondents'  side  that  they  cannot  do  so. 

The  substance  of  defendants'  contention  was  that  the  por- 
tion of  the  road  marked  X.  N".  Y.  is  private  and  belongs  to 
them.     This  formed  the  subject  of  the  first  issue. 
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The  first  Court  found  that  X.  N.  Y.  was  a  public  road  and 
decreed  the  claim.  On  appeal  the  Divisional  Judge  declared 
the  portions  P.  X.  and  IST.  Y.  to  be  parts  of  a  public  road,  but 
the  part  X.  J^.  to  be  a  private  road  and  the  property  of  the 
defendants  and  modified  the  first  Court's  decree  to  this  extent. 

The  portion  N.  Y.  runs  past  the  godowns  of  the  defend, 
ants  and  over  ground  belonging  to  them.  Their  counsel 
contends  that  this  part  of  the  decree  is  duo  to  a  mistake  of  the 
Divisional  Judge,  and  that  the  public  road  begins  from  the 
point  Y.,  but  they  did  not  appeal,  and  it  is  obvious  that  for 
the  purposes  of  this  case  N.  Y.  must  be  held  to  be  a  public 
road. 

A  preliminary  objection  taken  by  the  respondent  may  be 
noticed  here.  It  was  contended  that  there  was  no  ground  for 
admitting  a  further  appeal  as  there  was  3-0  point  of  law 
involved,  and  the  finding  that  X.  N.  is  a  private  and  not  a 
public  road  is  a  finding  of  fact.  The  point  raised  by  the 
learned  Judge  who  admitted  the  appeal,  viz.,  whether  plaintiff 
had  not  acquired  a  right  of  way  over  X.  N.  either  by  long  user 
or  grant  is  a  point  of  law,  and  the  objection  that  it  does  not 
arise  on  the  plaint  and  the  pleadings  and  is  not  therefore  in- 
volved in  the  case  is  one  relating  to  the  merits  of  the  case  and 
not  a  preliminary  objection.  The  contention  was  therefore 
overruled  and  the  hearing  proceeded  on  the  merits.  Moreover 
the  question  whether  the  road  X.  N.  comes  under  the  category 
of  a  public  or  a  private  road  is  one  involving  consideration  of 
points  of  law  and  is  not  a  simple  question  of  fact.  The  Divisional 
Judge  in  deciding  it  has  applied  the  law  of  prescription  laid 
down  in  Section  26  of  the  Limitation  Act. 

The  evidence  on  both  sides  clearly  shows  that  the  whole 
road,  including  the  portion  X.  N.  or  X.  Y.,  is  used  as  a  public 
road,  and  has  been  so  used  for  at  least  ten  years.  In  1883  the 
greater  part  of  it  was  constructed  by  the  defendants  with  the 
help  of  the  District  Board  of  Kangra  which  contributed  half  the 
cost  of  construction,  Rs.  242,  but  the  portion  X.  N.,  if  not  the 
entire  length  X- Y.  (though  apparently  the  Divisional  Judge 
finds  otherwise),  was  not  made  as  Singhara,  the  owner  of  the 
land,  through  which  it  runs,  did  not  agree  to  its  being  made, 
vide  letter  of  Mr.  Connor,  Engineer  and  iManager  of  the  defend- 
ants '  company,  dated  19th  March  1894.  There  was,  however, 
an  old  pathway  Q.  0.  which  was  public.  In  June  1885 
defendants  purchased  the  land  of  Singhara  and  filled  up  the 
gap  between  tho  portions  of  the  road  made  in  1833   by  con- 
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structing  the  portion  X.  N.  The  old  path  Q.  O.  then  fell  into 
disuse,  and  the  whole  of  the  new  road,  including  the  portions 
X.  N.  and  N.  Y.,  was  used  by  the  public  without  any  objection 
or  hinderance  on  the  part  of  the  defendants. 

It  would  appear  from  the  correspondence  with  the  District 
Board  that  defendants'  Manager  in  obtaining  pecuniary  aid 
from  the  Board  gave  some  indication  of  an  intention  that  the 
jJoad  woald  be  for  the  benefit  of  the  public,  vide  Mr.  McBean's 
letter,  dated  11th  June  1883,  written  under  the  authority  of 
Mr.  Masson,  the  Managing  Director,  asking  for  the  contribution 
of  Rs.  242.  It  speaks  of  conferring  a  boon  on  the  public  who 
deal  with  the  company  by  making  the  road.  This  of  coarse 
does  not  show  that  the  road  was  to  be  a  public  one,  but  the 
subsequent  letter  of  Mr.  Connor,  dated  Qth^Iarch  1884,  speaks 
of  the  break  at  Singhara's  field,  and  asks  that  at  the  time  of 
inspection  it  might  "  be  considered  whether  it  would  not  be 
"  advisable  for  the  company  to  acquire  sufficient  of  the  above 
"  land  to  make  the  road,  as  it  is  required  for  a  public  purpose, 
"  the  company  bearing  the  cost  of  the  land  and  of  making  the 
road."  The  Board  did  not  help  to  acquire  the  land  which  the  de- 
fendants purchased  next  year  and  the  letters  themselves,  though 
they  do  not  establish  any  definite  promise  to  make  the  road  or 
the  portion  X.N.  public,  help  to  throw  light,  taken  in  connection 
with  the  surrounding  circumstances  and  the  other  evidence  and 
the  admission  of  the  defendants  as  to  the  use  of  the  road,  on 
their  intention  in  making  the  road. 

The  natural  inference  from  the  evidence  and  the  use  of  the 
road  as  respects  this  intention  is  that  it  was  to  make  the  road  a 
public  one  and  this  is  strongly  supported  by  the  fact  that  the 
old  public  pathway  Q.  0.  now  disused  for  which  X.  N  and  N. 
Y.  have  been  substituted  is  now  included  in  the  cultivation  of 
the  defendants'  tenant  Singhara.  The  land  through  which  the 
portions  X.  N.  and  N.  Y.  run  is  no  doubt  defendants  '  private 
property,  and  no  doubt  they  were  constructed  with  defendants  ' 
money,  but  these  facts  are  not  inconsistent  with  their  being 
parts  of  a  public  road.  The  public  u^er  of  the  road  has  lasted 
at  least  ten  years,  and  this  is  sufficient  as  we  understand  the 
law  applicable  to  the  subject  to  establish  the  right  of  the 
public  in  the  absence  of  cogent  rebutting  proof  on  the  part 
of  the  defendants.  The  Divisional  Judge  has  treated  the 
case  ai  one  of  prescription  and  found  in  defendants ' 
favour,  because  20  years  have  not  elapsed  since  the  road 
was  opened,  but  this  is  a  clear  mistake.  The  right  of 
*he  public  to  pass  over  a  public  road  is  not  in  the  nature  of  an 
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easement  properly  so  called,  nor  is  it,  acquired  by  prescription 
under  Section  26  of  the  Limitation  Act.  A[r.  Beeehey  for  tlie. 
respondents^  admits  that  the  Divisional  Judge's  view  is 
erroneous,  but  urges  that  the  finding  that  the  road  is  not  a 
pablic  road  is  independent  of  the  above  argument  and  is  given 
at  an  earlier  part  of  the  jadgmeut,  and  that  it  is  only  used  to 
strengthen  that  finding  and  to  meet  a  possible  contention  on 
the  part  of  the  plaintiff.  This,  however,  does  not  appear  to  be 
the  case.  Tke  Divisional  Judge  gives  no  reasons  for  holding 
the  road  not  to  be  a  pablic  road  in  spite  of  the  use  by  the 
pablic  except  in  the  passage  in  question.  In  an  earlier  part  of 
the  judgment  he  merely  recites  the  fact  of  the  purchase 
by  the  defendants,  and  says  th«  land  as  well  as  the  road  is 
private.  In  the  passage  referred  to  he  gives  his  reasons  for 
his  opinion  which  »re  (I)  that  20  years  had  not  yet  elapsed, 
and  (2)  no  public  money  had  been  spent  on  the  portion  X.  N. 
In  finding  the  road  not  to  be  a  public  one  as  claimed  by  plaintiff 
the  Divisional  Judge  appears  thus  to  have  committed  an  error 
in  law  which  of  itself  is  a  snfiBcient  ground  for  admitting  a 
further  appeal  in  this  case,  though  it  is  not  the  one  on  which 
the  appeal  hai  been  admitted. 

By  the  la\y  of  England  public  rights  over  a  highway  rest 
upon  a  dedication  express  or  presumed  from  user  by  the  public. 
The  whole  ia  pithily  summarized  ?n  the  following  passage  in 
Daft  on  Vendors  and  Purchasers,  6th  Edition,  Volume  I,  page 
411.  "A  road  may  be  a  common  highway  even,  though  it  is 
"  only  occasionally  used  by  the  public,  or  is  circuitous  or  does  not 
"  terminate  in  a  town  or  in  some  other  public  road,  and  a  very, 
"  short  coutinaous  user  of  it  by  the  public  openly,  and  as  if  right 
"  is  sufficient  to  raise  a  presumption  of  its  dedication  to  their  use, 
"  but  the  presumption  may  bo  rebutted  by  evidence  of  the  owner's 
"  intention  that  the  public  shoald  only  have  a  permissive  user  as 
"  «.  g.y  by  his  arbitrarily  closing  the  way  for  one  day  in  each  year 
"  or  by  showing  that  the  state  of  the  title  wjis  such  that  a  bind- 
"  ing  dedication  was  impossible,  but  mere  non-user  for  any 
"  number  of  years  will  not  destroy  or  prevent  the  public  from 
"  resuming  the  right  to  a  public  way,  though  it  may  be  evidence 
"  that  no  such  right  ever  exi.sted.  The  soil  of  a  road,  whether 
"  public  or  private,  usque  ad  nfjlium  filnm  viae,  is  presumed    to 

"belong   to  the    adjoining    owners ."    In  Smith'o 

Leading  Cases,  Volume  II,  9th  Edition,  page  165,  the  mode  of 
creation  of  public  highways  is  thus  stated  :  "  Except  where  this 
"  is  done  by  the  express  enactment  of  the  legislature,  it   derives 
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"its  existence  from  a  dedication  to  the  public  by  the  owner  of 
"  the  land  over  which  the  highway  extends  of  a  right  of  passage 
"over  it,  and  this  dedication,  though  it  be  not  made  in  express 
*'  terms  as  it  indeed  seldom  is,  may  and  will  be  presumed  from  an 
*'  nninterrnpted  use  by  the  public  of  the  right  of  way  claimed." 
In  Biigby  Charity  v.  Merry  Weather  (11  Ea.,  376?0,  a   period  of 
six  years'  user  was  held  sufficient  proof  of  dedication.    In  Queen 
V.  Fetrie,  Sfc,  24<  L.  J.  Bep.,  Q.  B- 167,  and  Powem  v.  Bathurst,  49 
L.  J.  Bep.,  Ch.  294,  it  was  laid  down  that  an  open  user  as  of  rio'ht 
by  the  public  raises    a    presumptive    inference    of  dedication 
requiring  to  be  rebutted  and  that  the   onus   of   displacing    the 
presumption  lies  on  the  person   seeking  to  deny    the  inference 
from  the   public  user.     In    Woodyer   v.    Badden,   5  Taunt,  12, 
Chamber,  J.,  said:  "  No  particular  time  is  necessary  for  evidence 
"  of  a  dedication.     If  the  act  of  dedication  is  unequivocal  it  may 
*'  take  place  immediately.     For  instance,  if  a  man  build  a  double 
"  row   of   houses   opening   into  an   ancient  street  at  each  end 
*'  making  a  street  and  sells  or  lets  the  houses  that  is   instantly 
"  a  highway." 

The  above  principles  have  been  held  to  apply  to  India, 
being  founded  on  reason  and  commonsense  and  conducive  to 
public  convenience.  In  /.  Anderson  v.  Juggodumba  Debi,  6  Calc. 
L.  B.,  282,  the  presumption  in  regard  to  dedication  from  user 
were  held  to  govern  a  case  from  the  mnfusail  in  Bengal.  In 
Nihal  Chand  v.  Azmat  Ali  Khan,  I.  L.  B.,  Vll  AIL,  862,  the 
rule  about  ownership  of  land  of  disused  highways  was  followed. 
So  also  in  regard  to  obstructions  of  public  roads  the  remedial 
provisions  of  English  law  have  been  held  to  regulate  this 
right  of  suit. 

Adverting  now  to  the  facts  of   the  present  case,  we   must 
hold  with  reference  to  the  above  authorities  that  in  the  absence 
of  cogent  rebutting  evidence  on    the    part   of  the   defendants, 
the  whole  road,  including  the  portion    X.  N.    declared    private 
by   the   Divisional   Judge,    is    a  public    road.     The  previous 
correspondence  and  the  other  circumstances    mentioned  above, 
as  well  as  the  unanimous  testimony  of  witnesses  on  both   sides, 
show  an  intention  on  thfe  part  of  the   defendants  to   make   the 
road  public  and  are   sufficient  to  prove    a  dedication   of  it    as 
Buch  by  them,  and  the  onus  is  on  them  to  prove  the   contrary. 
This  they  have  failed  to  do.     Nor   is  it   open  to    them  now   to 
say  that  they  have  changed  their  original   intention    and  are 
not  willing  to  let  the  public  use  the  road.     In  fact   they  have 
not  even  said  this  much   for  the   general   public   are  not   hin- 
dered from  going  over  the  road,  but  it  is  only  the  plaiutifl  that 
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is  not  permitted  to  do  so,  accordiag  to  tlie  Divisional  Judge, 
because  Mr.  Seale,  the  defendants'  manager,  has  a  long  stand- 
ing quarrel  with  him.  There  was  no  objection  taken  that  on 
the  assumption  that  the  road  is  a  public  one,  the  plaintifl's 
suit  to  establish  the  right  to  pass  over  it  did  not  lie,  but  had 
it  been  the  above  fact  would  have  furnished  a  complete  answer. 
Similarly  it  is  a  complete  answer  to  the  contention  that  if 
X.  N.  were  declared  a  public  road  it  would  depreciate  the  value 
of  the  defendants'  property.  They  have  filed  no  appeal  in 
respect  of  N.  Y. 

We  find  therefore  that  the  road  X.  N.  is  part  of  a  public 
road,  and  that  the  plaintiff  is  entitled  to  pass  over  it  without 
obstruction  by  the  defendants. 

"We  accept  the  appeal  and  restore  the  decree  of  the  first 
Court  with  all  subsequent  costs. 

Appeal  allowed. 


No.  63. 

Before  Mr.  Justice  Chatteo'ji  and  Mr.  Justice  Anderson, 

PRITHA  DAS,— (Plaintiff),— APPELLANT, 

Versus 

HIRA  SINGH,— (Dependant),— RESPONDENT. 

Case  No.  992  of  1896. 

Suit  for  recovery  of  money  paid   to   agent  /or    unlawful  purpose — Suit 
instituted  before  execution  of  -.inlawful  ohject — Principal   and   agent — Con- 
tract Act,  1872,  Section  23 — Locas  penitentios. 

Plaintiff  sued  on  the  allegations  that  he  paid  a  sum  of  lis.  300  to  tlio 
defendant,  a  friend  of  his,  to  procure  him  a  bride ;  that  defendant  had  re- 
presented that  this  sum  was  to  be  paid  to  the  bride's  father  in  advance, 
and  the  betrothal  performed  on  the  9tli  2V"aura(ra ;  that  no  betrothal  had 
taken  place,  and  that  defendant  on  being  asked  to  refund  had  denied  the 
receipt  of  the  money.  Defendant  denied  tlie  transaction  altogether.  The 
first  Court  found  that  plaintiff's  allegations  Avcrc  proved  and  that  he  was 
entitled  to  recover,  but  the  Divisional  Judge,  on  appeal,  held  that  the  de- 
fendant had  undertaken  to  act  as  a  mere  procurer,  that  the  contract  was 
opposed  to  morality  and  public  policy,  and,  following  No.  110,  Punjab  Re- 
cord, 1880,  dismissed  the  suit  without  going  into  the  facts.  Plaintiff  ap- 
pealed to  the  Chief  Court. 

Beld,  that  inasmuch  as,  upon  the  true  construction  of  the  transaction, 
defendant  was  merely  a  go-between  or  agent  of  the  plaintiff  for  paying  the 
money  to  the  bride's  father,  the  property  in  tlie  money  did  not  pass  to  the 
defendant  but  remained  with  the  plaintiff  so  long  as  it  continued  in  de- 
fendant's Lauds  or  until  it  way  paid  over  to  the  father  of  the  iu  leaded  bride- 
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Held,  therefore,  that  the  suit  was  maintainable. 

A  person  who  pays  money  to  his  agent,  whether  on  the  agent's 
representation  or  of  his  own  motion,  for  an  unlawful  purpose  is  entitled  to 
a  locus  penitentiie  and  can  call  back  his  money  at  any  time  before  the  pur- 
pose  is  executed,  nor  in  such  a  case  can  the  agent,  merely  because  he  was 
entrusted  with  an  unlawful  commission,  repudiate  his  liability  to  refund 
and  appropriate  the  money  to  hia  own  use. 

I.  L.  R.,  XXIII  Calc,  962 ;  J.  L.  B.,  XVIIl  Mad.,  388  :  No.  106,  Punjab 
Record,  1879 ;  No.  30,  Punjab  Record,  1880 ;  No.  116,  Punjab  Record,  1880 ; 
No.  128,  Punjab  Record,  1889  ;  Taylor  v.  Bowers  (L.  R.  I.,  Q.  B.  D.,  291)  and 
Kearley  v.  Thomson,  (L.  R.,  XXIV,  Q.  B.  D.  747),  referred  to. 

Further  appeal  frovi  the  order   of    Sardar    Gurdial    Singh,    Man, 
Divisional  Judge,  Fero^epore  Division,  dated  3rd  July  1896. 
Krisben  Singh,  for  appellant. 
Morton,  for  respondent. 
The  judgment  of  the  Court  was  delivered  bj 

ChjlTTERJI,  J. — In  this  case  the  plaintiff  alleged  that  he  4fA  July  1898. 
gave  Rs.  300  to  the  defendant,  a  friend  of  his,  in  order  to  pro- 
cure him  a  bride,  that  defendant  had  represented  that  this  sum 
was  to  be  paid  to  the  bride's  father  in  advance  and  the  betrothal 
performed  on  the  9fch  Nauratra,  that  no  betrothal  had  taken 
place,  and  that  defendant  on  being  asked  to  refund  had  denied 
the  receipt  of  the  money. 

Defendant  denied  the  transaction  altogether  and  pleaded 
that  suit  was  false  and  had  been  lodged  for  an  ulterior  purpose. 

The  first  Court  found  the  plaintiff's  allegation  proved  and 
that  he  was  entitled  to  recover.  It  therefore  gave  plaintiff  a 
decree.  The  Divisional  Judge  held  tbat  the  defendant  had 
undertaken  to  act  as  a  mere  procurer,  that  the  contract  was 
opposed  to  morality  and  public  policy,  and,  following  No.  116, 
Punjab  Record,  1880,  dismissed  the  suit  without  going  into  the 
facts. 

In  our  opinion  the  Divisional  Judge  has  acted  on  an 
erroneous  view  of  the  law.  Payment  to  the  guardian  of  a  minor 
girl  in  order  to  secure  his  consent  for  her  betrothal  and  mar- 
riage to  the  plaintiff  was  held  to  be  improper  and  opposed  to 
public  policy  in  No.  128,  Punjab  Record,  1889,  F.  B.,  and  the 
contract  was  held  to  be  void.  But  the  present  defendant  was 
a  third  party  who  undertook  to  procure  a  bride  by  paying  the 
money  advanced  by  the  plaintiff  to  the  girl's  father.  The  case 
is  not  similar  to  No.  116,  Punjab  Record,  1880,  where  the  money 
was  actually  paid  away  by  the  defendant  to  the  bride's  reputed 
mother  and  the  marriage  performed,  but  appears  to  be  exactly 
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on  all  fours  with    No.  50,  Vurtjah    Eecord,   1880.     In  No.  106' 
rnn/ab   Record,   1879,  a  suit  by  the  bridegroom  for  money   paid 
to  the  bride's  father  in  consideration  of  his  daughter's  marriage 
with  the  former  was  held  to  be  maintainable,  the  marriage   not 
having  been  performed,  the  Court  mainly  relying  on  the  rule  oi 
English  law  that  money  paid  under  an  unlawful  agreement  may 
be  recovered  back  when  nothing  else  has  been  done  in  perform- 
ance of  it.     Here  the  money  had  not  been  paid  to  the  defendant 
as  his  remuneration  for  the  trouble  in   procuring   a  bride   but 
merely  as  an  intermediary  to   pass   on   to   the   bride's   father. 
These  being  the  facts,  there  could  be  no  hesitation  in   deciding 
it  in  accordance  with  No.  50,  Vtinjab  Record,  1880  ;  but  for   the 
circumstance  that  the  principle  of  English   law  on  which   No. 
106  of  1879  was  decided  has  been  questioned  of  late  years.     The 
doctrine  laid  down  in  Taylor  v.  Bowers,  L.  R.  I.,  Q.  B.  P.,    291 
and  the  earlier  cases  was  doubted  in  the  recent  case  of  Kearley 
V.  Thomson,  XXIV  Q.  B.  P.,  747.  Sir  Frederick  Pollock  in  the  6th 
Edition  (1894)  of  his  work  on  Contract  lays   down  the  rule   to 
be  that  such  money  cannot  be  recovered  back   "  unless  nothing 
"  has  been  done  in  the  execution  of  the  unlawful  purpose  beyond 
*'  the  payment "  itself,  and  doubtfully  adds  the  proposition  "  and 
"  the  agreement  is  not  positively  criminal  or  immoral  "    (pages 
868,  369).     Kearley   r.  Thomson  was   cited   with   approval   in 
Rangammal  v.  Venkatachari,  I.  L.  R.,    XVIII  Mad.,    388.     Sir 
W.  Anson,  Law  of  Contract,  8th  Edition,  page  218,  is  of  opinion 
that  the  authority  of  Taylor   v.  Bowers  is  much  shaken   by   the 
opinion  expressed  by  the  Court  of  appeal  in  Kearley  v.  Thomson, 
that  the  principle  acted  on  in  the  former  case   "  may   at   some 
"  time  hereafter  require  consideration,  if  not  in  this   Court  yet 
"  in  a  higher  tribunal." 

\  After  giving  the  matter  our  best  consideration,  however, 
we  are  of  opinion  that  the  rule  would  hold  good  for  a  rase  of  the 
present  description,  and  that  the  money  is  recoveraljle.  It  must 
be  borne  in  mind  that  there  is  strictly  speaking  no  contract  that 
the  defendant  should  receive  the  money  in  consideration  of  pro- 
curing a  bride  for  the  plaintifp.  Had  this  been  the  case  the  de- 
cision would  probably  have  been  more  difBcnlt.  But  when  the 
transaction  between  the  parties  is  analysed  it  appears  that  de- 
fendant is  simply  a  go-between,  a  mere  agent  of  the  plaintiff, 
for  paying  the  money  to  the  girl's  father.  That  being  so,  the 
property  in  the  money  did  not  pass  to  the  defendant,  but  re- 
mained with  the  plaintiff  as  long  as  it  continued  in  defendant's 
hands,  or  until  it  was  paid  ever  to  the  father  of  the   intended 
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bride.  "We  are  of  opiaioa  that  a  person  who  pays  money  to  his 
agent,  whether  on  the  agent's  representation  or  of  his  own  mo. 
tion,  for  an  unlawful  purpose,  is  entitled  to  a  locus  penitentias 
and  can  call  back  his  money  at  any  time  before  the  purpose  is 
executed.  The  agent  cannot,  merely  because  he  was  entrusted 
with  an  unlawful  commission,  x'epudiate  his  liability  to  refund 
under  such  circumstances  and  appropriate  the  money  to  his 
own  use.  A  man  docs  not  forfeit  his  right  to  his  property, 
merely  because  ho  has  contemplated  the  performance  of  an  un- 
lawful act.  The  distinction  drawn  in  Goberdhan  Singh  v.  Ritn 
lioy,  I.  L.  7?.,  XXII!  Gale,  962,  supports  this  view.  Moreover, 
the  purpose  in  the  present  case,  if  opposed  to  public  policy,  was 
not  criminal  or  immoral  (Section  23,  Contract  Act,  clauses  (j) 
and  (k)). 

We  accordingly  hold  that  the  suit  is  maintainable,  and  ac- 
cepting the  appeal  set  aside  the  decree  of  the  Divisional  Judge, 
and  remand  the  case  under  Sections  ||f,  Civil  Procedure  Code, 
for  a  decision  on  the  merits.  Court-fee  on  the  petition  of  ap- 
peal will  be  refunded,  other  costs  will  abide  the  result. 

.Appeal  allowed  :  cause  remanded. 

No.  64. 
Bfifore  Mr.  Justice  Chatterji  and  Mr.  Justice  Anderson. 

IMAM  DIN  AND  ANOTHER,— (Plaintiffs),— 
APPELLANTS, 

Versiis 

FEROZ  KHAN  AND  OTHERS,— (Defendants),— 

RESPONDENTS. 

Case  No.  208  of  1896. 

Landlord  and  tenant — Suit  by  tenant  who  has  ha^n  ejected  for  posses- 
sion— Siiit  inxfituted  more  than  one  year  ajter  ejectment — Punjab  Tenancy 
Art,  1887,  Sections  50,  77  (3)  (g)— Jurisdiction  of  Civil  Court. 

Held,  that  Section  50  of  the  Punjab  Tenancy  Act,  1887,  does  not 
restrict  the  period  of  limitation  allowed  to  a  dispossessed  occupancy  tenant 
when  sning  for  possession  in  the  Civil  Courts. 

Where,  therefore,  plaintiffs  who  had  been  ejected  from  their  occu- 
pancy holding  in  1888,  sued  in  the  Civil  Court  long  before  the  expiry  of 
twelve  years. 

Held,  that  plaintiff's  suit  was  not  barred  by  Section  50  of  the  said  Act. 
Further  appeal  from  the  order  nf  E.  W.  Parher,  Esquire,  Divisional 
Judge,  Rawalpindi,  dated  22nd  Notember  1895. 
Ishwar  Das,  for  appellants. 
The  judgment  of  the  Court  was  delivered  by 
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lith  July  1898.  Anderson,  J. — The  facts  of  this  case  are  made  plaia  by  the 

judgment  of  the  Divisional  Jadge.  H.e  has  held  that  the 
plaintifFs  were,  in  fact,  ejected  from  their  occupancy  holding 
about  1888.  They  have  brought  suit  in  the  Civil  Court  long 
before  twelve  3'ears  have  elapsed  since  the  date  of  ejectment. 
The  Divisional  Judge  has  held,  after  fully  considering  the 
question,  that  plaintiffs'  only  legal  remedy  was  to  sue  in  the 
Revenue  Court  under  Sections  50  and  77,  Sub-Section  3,  clause 
(g)  of  the  Tenancy  Act  of  18S7  which  remedy  they  have  lost. 
He  further  remarked  that  the  rulings  of  this  Court  Nos.  44  and 
45  of  Punjab  Record,  1895,  furnish  authority  for  holding  that  a 
tenant,  who  allows  the  period  of  one  year  to  elapse  without 
filing  a  suit,  must  be  taken  to  have  relinquished  his  right  to  be 
still  regarded  as  a  tenant,  subject  to  any  recognized  dis- 
ability. 

The  point  for  decision  is,  as  observed  by  the  Divisional 
Jadge  in  his  note  annexed  to  the  decision,  one  of  some  import- 
ance. We  have  given  it  onr  best  consideration  and  referred 
to  the  rulings  bearing  on  the  question  published  before  and 
since  Act  XVI  of  1887  came  into  force. 

In  Punjab  Record,  No.  54  of  1879,  it  was  held,  following 
Punjab  Record^  80  of  No.  1876,  that  there  is  no  rule  of  law  that  a 
tenant  with  rights  of  occupancy,  who  has  been  illegally  dispos- 
sessed by  his  landlord,  the  proprietor,  is  bound  to  sue  forthwith 
for  recovery  of  possession  and  that,  if  he  do  not  do  so  and  his 
landlord  make  arrangements  for  the  cultivation,  the  tenant's 
right  of  occupancy  is  extinguished.  In  Punjab  Record,  No.  80 
of  1876,  it  was  remarked  that  abandonment  of  the  land,  even 
for  one  year,  would  be  evidence  from  which  an  intention  to  give 
up  the  right  might  be  inferred,  but  mere  delay  in  suing  does 
not  necessarily  lead  <o  the  inference  that  the  tenant  has  relin- 
quished hia  right  of  occupancy.  These  rulings  were  given  at 
a  time  when  Act  XXVIII  of  1868  was  in  force  which  contained 
no  section  corresponding  exactly  with  Section  50  of  the  Act  of 
1887,  and  at  that  time  there  was  no  such  distinction  drawn 
between  the  jurisdictioa  of  the  Civil  and  Revenue  Courts  as 
now  subsists. 

We  are  unable  to  agree  with  the  Divisional  Judge  in  hold- 
ing that  it  was  the  intention  of  the  legislature  when  enacting 
Section  50  of  the  new  Act  to  restrict  the  period  of  limitation 
formerly  allowed  by  our  Courts  to  a  dispossessed  tenant  when 
suing.     We  consider  ourselves  justified  in  adopting  this  view 
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to  a  great  extent  by  the  decision  in  Ftinjah  Record,  No.  45  of  1891, 
which  Avas  passed  after  specially  considering  the  reasons  stated 
by  Sir  Meredyth  Plowden  in  his  order  referring  the  case  to  a 
Full  Bench.  The  leainied  Judges  thus  summed  up  :  "  We 
"  consider  that  full  efFect  may  be  given  to  the  intention  of  the 
"  legislature  by  holding  that,  for  the  purposes  of  the  Act,  a 
"  tenant  who  has  been  dispossessed  can,  for  the  period  of  one 
"  year  from  the  date  of  his  dispossession,  claim  to  be  still 
"  regarded  as  a  tenant  quoad  his  landlord,  his  suit  for  recovery 
"  of  possession  being  (as  expressly  provided)  cognizable  by  the 
"  Revenue  Court.  If  he  allows  the  period  of  one  year  to 
"  elapse  without  making  any  claim  he  must  be  taken  ...  to 
"  have  relinquished  his  right  to  be  still  regarded  as  a  tenant 
"  and  his  remedy  (if  such  still  exists)  as  to  which  it  is  not 
"  necessary  to  give  any  opinion  upon  this  reference  {viz.,  a 
"  reference  under  Section  100  of  the  Punjab  Tenancy  Act)  must 
"  be  sought  in  the  Civil  and  not  in  the  Revenue  Court."  In 
para.  3  of  page  24-3  of  the  same  volume  Sir  Meredyth  Plowden, 
Senior  Judge,  remarked  "  ordinarily,  then  a  tenant  is  a  person 
"  who  has  a  right  to  hold  and  does  hold,  and  the  person  des- 
"  scribed  in  Section  50  is  a  tenant  only  by  an  exceptional  use  of 
"  the  term  tenant,  and  only  as  it  seems  to  me,  during  the  period 
*'  prescribed  for  bringing  this  special  suit  granted  to  him  by 
"  Section  50  and  for  the  purpose  of  exercising  this  right  to  sue." 
See  also  remarks  in  para.  5  of  page  243  continued  in  page  244. 
It  is  clear  from  the. above  that  the  learned  Senior  Judge  was 
disposed  to  construe  Section  50  of  the  Tenancy  as  enabling 
rather  than  restrictive,  and  we  think  now  that  the  point  which 
remained  undecided  in  1895  has  come  up  for  decision,  that  we 
cannot  do  better  than  follow  this  view  which  appears  to  be  the 
most  consonant  with  justice  and  certainly  not,  so  far  as  we  can 
see,  opposed  to  any  explicit  legal  enactment. 

In  the  present  case  both  Courts  are  agreed  that  plaintiffs 
were  wrongfully  dispossessed  and  defendants'  evidence  ten- 
dered to  prove  voluntary  abandonment  was  utterly  discredited. 
The  plaintiffs,  one  of  whom  is  a  female,  have  no  doubt  delayed 
in  suing,  but  for  this  some  explanation  has  been  offered,  and  it 
18  not  for  this  Court  to  go,  as  it  were,  out  of  its  way,  in  order 
to  cast  a  doubt  on  the  correctness  of  the  finding  of  the  Courts 
below  as  to  the  facts.  These  being  as  found,  we  consider  the 
legal  point  should  bo  determined  in  favour  of  the  appellants 
and  for  the  reasons  stated  we  take  a  different  view  from  that 
of  the  learned  Divisional  Judge  as  to  the  scope  of  Section  50 
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of  Act  XVI  of   1887,  and  hold  that  the  jDhiiutiifs  are  uot  de- 
barred by  it  from  bringing  the  present  suit. 

We  accept  the  appeal  and  restore  the  order  of  the  first 
Court,  but  as  the  point  involved  was  one  of  some  doubt  and 
difficulty  we  think  it  fair  to  order  that  each  party  bear  his  own 
costs  throughout. 

Appeal  allowed. 


S 
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No.  65. 

Before  Mr.  Justice  Glarh  and  Mr.  Justice  Gordon  Walker, 
SHANKAR  DAS,— (Plaintiff),— APPELLANT,  "J 

Versus  \  Appellatk  Side. 

KAILASa  CHANDAR  AND  ANOTHER,— (Defendants),—  ) 
RESPONDENTS. 

Case  No.  4.53  of  1896. 

Pre-emption,  suit  for — Sale  or  contract  to  sell — Construction  of  docu- 
ment — Transfer  of  Property  Act,  1882,  Section  54. 

According  to  the  terais  of  a  certain  deed,  which  was  stamped  with  a 
one  rupee  stamp,  the  vendor  undertook  to  satisfy  plaintiff  further  as  to 
the  vendor's  title,  and  to  execute  a  deed  of  sale  within  three  months,  after 
which,  if  such  deed  was  not  executed,  plaintiff  mia;ht  sue  for  specific  per- 
foi'mance.  The  amount  of  the  purchase  money  was  Rs.  15,000,  of  which 
Rs.  4,300  was  proved  ro  have  been  paid  in  cash  to  the  vendor. 

ffeW,  that  the  deed,  rightly  construed,  amounted  merely  to  a  con- 
tract to  sell  iind  not  a  sale,  and  that  the  payment  of  consideration  did  not 
nefiessarily  imply  that  the  deed  was  a  sale. 

Held,  farther,  that,  itnder  Section  54  of  the  Transfer  of  Property  Act, 
1882,  which,  though  not  in  force  in  the  Punjab,  represents  generally  the 
law  in  force  in  British  India,  a  contract  for  sale  of  immoveable  property 
does  not  of  itself  create  any  interest  in,  or  charge  upon,  such  property. 

Further  appeal  fro'n  the  order  of  J.   G.  M.    Bennie,    Esquire, 
Divisional  Judg^,  Lthore  Division,  dated  9th  April  1896. 

Jaislii  Ram,  for  appellant. 

Herbert,  for  respondents, 

'j'he  judgment  of  the  Court  was  delivered  by 

Clark,  J. — Plaiutift'  in  order  to  succeed  in  his  suit  for  pre-     g^^  Novr  1898 
emption  must  show  that  he  became  a  proprietor  under  the  deed 
of  17th  June  1894 

The  first  question  for  decision  then  is  whether  this  deed 
is  a  sale,  or  only  a  contract  for  sale. 

Both  Courts  have  found  that  the  deed  is  only  a  contract 
for  sale  ;  and  after  a  careful  consideration  of  the  terms  of  the 
deed  we  think  that  they  are  right. 

The  words  "  muahadu  hai  "  and  "  sauda  farokhf,"  we  think, 
refer  to  a  contract  for  sale  and  not  to  a  sale,  and  so  do  the 
words  at  the  end  '^Uhaza  ikrar-namalikh  dlya  he  sanad  ho." 

In  para.  2  the  vendor  undertook  to  satisfy  plaintiff  further 
as  to  vendor's  title  to  part  of  the  property,  and  the  evidence 
shows  that  it  was  because  plaintiff  was  not  quite  satisfied  with 
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the  title  that  a  deed  of  sale  was  not  then  executed.  The 
vendor  undertook  to  execute  a  deed  of  sale,  and  that  if  ho  did 
not  within  three  months  plaintiff  might  sue  for  specific  per- 
formance. 

The  deed  was  only  stamped  with  Re.  1  as  a  contract  for 
•  sale,  and  not  as  a  sale. 

The  payment  of  consideration  does  not  necessarily  imply 
that  the  deed  was  a  sale  :  consideration  might  be  paid  for  a 
contract  to  sell. 

"We  find  that  the  deed  of  17th  June  1894  was  a  contract 
for  sale  and  not  an  actual  sale. 

It  is  then  argued  that  on  the  principle  of  equity  wliieh 
considers  that  done  which  ought  to  be  done,  and  which  the 
Court  can  compel  to  be  done,  plaintiff  became  equitable  owner 
of  the  property  under  the  contract  for  sale,  without  obtaining 
any  deed  of  sale.  This  appears  to  be  the  English  law  on  the 
subject.  Even  though  a  person,  who  has  contracted  to  sell 
land,  becomes  trustee  for  the  intended  vendee,  this  may  be  the 
relation  established  as  between  the  parties  to  the  contract  for 
sale  without  making  the  intended  vendee  proprietor  with  re- 
ference to  third  parties. 

As  regards  the  law  in  India,  Section  54  of  the  Transfer  of 
Property  Act  is  clear  that  a  contract  for  sale  of  immoveable 
property  does  not,  of  itself,  create  any  interest  in  or  charge  on 
such  property. 

Though  this  Act  is  not  in  force  in  the  Punjab,  it  represents 
generally  the  law  in  force  in  India,  and  no  decisions  have  been 
quoted  which  show  that  in  the  Punjab  title  passes  under  a 
contract  to  sell. 

I.  L.  li.yXI  All.,  244),  v/iiH  quoted,  but  we  think  this  is 
against  plaintiff.  Mr.  Justice  Mahmud  there  says  :  "I  regret, 
"  however,  with  due  respect,  I  am  unable  to  follow  that  ruling 
"  (I.  L.  li.,  Ill  All.,  77),  for  it  seems  to  me  to  proceed  upon  dis- 
"  regarding  the  distinction  between  a  contract  of  sale  and  a  c»n- 
"  tract  to  sell,  the  former  being  an  executed  contract,  and  the 
"  latter  appertaining  to  the  class  of  executory  contracts,  or  to 
"  use  the  technical  language  of  jurisprudence,  sale  creates  a 
";'us  in  rewj,  as  it  passes  ownership  immediately  when  it  has 
"  been  executed  ;  and  a  contract  to  sell  is  a  Jus  ad  rem,  for  it 
"  only  creates  an  obligation  attached  to  the  ownership  of  pro- 
*'  perty,  and  docs  not  amount  to  au  interest  therein." 
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Then  tinder  Section  27  (6)  of  the  SpeciBc  Relief  Act  plain- 
tiff would  have  had  do  claim  to  the  land  if  the  vendor  had, 
subsequent  to  the  contract  to  sell,  sold  the  property , to  a  third 
person  without  notice  of  the  conti-act  to  sell,  for  value. 

Again  though  under  English  law  the  intending  vendee 
would  have  to  bear  the  risk  of  loss  to  the  property,  under 
Indian  Law  the  intending  vendor  would  have  to  bear  the  loss 
(Vide  Shepherd's  Transfer  of  Property  Act,  2nd  Edition,  page 
]8G).  We  hold  then  that  plaintiff  did  not  become  a  proprietor 
under  the  deed  of  17th  June  1894  and  we    dismiss   the   appeal 

with  costs. 

Appeal  dismissed. 


No.  66. 

Before  Mr.  Justice  Clarh  and  Mr.  Justice  Gordon  Walker. 

SADHU  RAM  AND  OTHERS,— (Plaintiffs),— 
APPELLANTS, 

Versus  }  AppeliiAtk  Sidk. 

MUSSAMMAT  BAINI  BAI  AND  OTHERS,— 
(Defendants),— RESPONDENTS. 

Case  No.  787  of  1895. 

Punjab  Courts  Act,  1884,  Section  40 — Questions  of  law  involved — Burden 
of  proof — Construction  of  deed — Contradictory  finding  by  lotver  Appellate 
Court — Material  irregularity. 

Held,  that  the  proper  allocation  of  the  burden  of  proof  and  tho 
constraction  of  a  dead  which  merely  affected  the  parties  to  the  suit  and 
concerned  no  one  else,  were  not  "questions  of  law  involved  in  tho  case  " 
within  the  meaning  of  Section  40  of  the  Punjab  Courts  Act,  1884. 

No.  45,  Punjab  Record,  1894,  and  No.  68,  Punjab  Record,  1897, 
followed. 

It  was  farther  contended,  on  behalf  of  appellant,  that  inasmuch  as 
the  Divisional  Judge  had  held  that  Article  127  of  the  Limitation  Act  was 
applicable  to  the  case,  his  subsequent  finding  that  the  property  in  dispute 
was  not  "  joint  family  property "  amounted  to  an  error  of  law  or,  at 
least,  to  a  material  irregularity  within  the  meaning  of  Section  622  of  the 
Civil  Procedure  Code. 

Held,  that,  even  upon  the  assumption  that  such  findings  were 
erroneous  and  contradictory,  they  would  not  amount  to  "  questions  of  law 
involved"  within  the  said  section  of  tho  Punjab  Courts  Act. 

Held,  further,  that  all  that  was  decided  by  the  Divisional  Judge  was 
that,  if  the  allegations  in  the  plaint  were  correct  and  the  property  were  to 
bo  held  to  be  "  joint  family  property,"  then  under  these  conditions  Article 
127  of  the  Limitation  Act  would  be  applicable,  and  that  this  did  not  amount 
to  holding  that  the  property  was  in  fact  "  joint  family  property,  "  so  as  to 
ibiow  the  burden  of  proving  that  it  was  not  on  the  other  side,  or  preclude 
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the  Court  from  finding  on  the  merits  that  it  was  not  in  fact  "  joint  family 
property." 

It  not  being  contended  that  the  parties  were  members  of  a  joint 
Hindu  family,  and  it  being  admitted  that  all  the  house  property  other 
than  that  in  dispute  had  been  partitioned  though  some  property  consist- 
ing of  agricultural  land  was  still  held  jointly,  held,  that  the  burden  of 
proving  that  tlie  property  in  dispute  was  joint  family  property  was  at  the 
outset  rightly  placed  on  plaintiffs,  and  that  there  was  nothing  in  the 
findings  of  the  Divisional  Judge  as  above  explained  which  shifted  the 
burden  to  the  other  side. 

Held,  therefore,  that  the  Divisional  Judge  had  not  acted  with  material 
irregularity  in  dismissing  plaintiffs'  claim  on  the  ground  that  they  bad 
failed  to  discharge  the  onus  which  rested  on  them. 

Further  appeal  from  the  order  of  Captain  C.  S.  Martindale,  Divi- 
sional Judge,  Mooltan  Division,  dated  'i^rd  May  1895. 

H.  Rattigan  and  Lai  Chand,  for  appellants. 

Grey,  for  respondents. 

The  judgment  of  the  Coart  was  delivered  by 

10//i  Novr.  1898.  Gokdon  Walker,  J. — This   is   a   certificate  appeal  and  the 

Divisional  Judge  has  granted  the  certificate  on  one  ground 
only,  t)i>.,  "  that  there  is  a  question  of  law  involved,  namely, 
"on  whom  the  onus  probandi  was."  It  has,  however,  been  held 
by  the'Court  (Punjab  Record,  No.  46  of  1894  followtd  in  Punjab 
Record  Nos.  68  of  1897  and  41  of  1898)  that  the  proper  alloca- 
tion of  the  burden  of  proof  is  a  question  incidental  to  the 
proceedings  and  not  a  question  of  law  involved  in  the  case 
within  the  meaning  of  Section  40  of  the  Punjab  Courts 
Act,  and  we  see  no  reason  to  dissent  from  that  ruling.  It  is, 
however,  aligned  for  plaintiffs  (appellants)  that  there  ai'o 
other  questions  of  law  involved  in  the  case  (the  application  to 
the  Divisional  Judge  for  a  certificate  did  in  fact  set  out  other 
grounds,  though  the  Divisional  Judge  selected  what  was 
certainly  the  wrong  one),  and  if  it  were  established  that  there 
are  other  "questions  of  law  involved"  within  the  meaning  of 
Section  40,  we  should  be  prepared  to  hear  the  case  as  a  further 
appeal. 

The  first  of  the  other  grounds  taken  is  that  the  Divisional 
Judge  has  put  a  wrong  construction  on  the  deed  of  1861, 
holding  that  it  operated  only  as  between  two  of  the  defendants 
and  not  as  between  the  two  branches  of  the  family.  The 
meaning  of  the  words  "  question  of  law  "  was  considered  in  the 
second  of  the  two  judgments  quoted  above  {Punjab  Record, 
No.  68 of  1897),  and,  attaching  to  the  Avords  the  meaning  that' 
they  were  there  hold  to  have,  wo    are   unable   to  find  that  this 
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would  be  a  "  question  of  law  "  within  the  meaning  of  Section  40. 
The  question  of  the  construction  of  this  particular  deed  is  one 
that  merely  affects  the  parties  to  the  suit,  and  cannot  be  held 
to  concern  any  one  else,  or  to  be  of  general  interest. 

The  other  point  taken  with  reference  to  the  further  appeal 
is  that  if  Article  127  of  the  2nd  Schedule  of  the  Limitation  Act 
is  applicable  to  the  case  as  the  lower  Courts  have  held,  that  was 
equivalent  to  holding  that  the  property  was  "joint  family 
property."  It  is  urged  that  the  Divisional  Judge  has  come 
to  a  contradictory  finding  when  he  goes  on  to  hold  that  the 
property  is  not  in  fact  joint.  Here  again  we  are  unable  to  see, 
even  if  there  were  anything  in  the  contention,  that  this  would 
be  a  question  of  law  within  tlie  meaning  of  Section  40,  and,  as 
will  be  noticed  presently,  the  argument  admits  of  an  easy 
answer. 

The  second  part  of  th«  case  put  forward  for  plaintiffs  is 
that  there  have  been  material  irregularities  which  would 
justify  the  Court  interfering  under  Section  622,  Civil  Pro. 
cedure  Code.  It  is  urged  that  the  lower  Appellate  Court 
has  committed  a  material  irregularity  in  wrongly  adjusting 
the  burden  of  proof,  and,  as  incidental  to  this,  the  argument 
with  reference  to  Article  127,  which  has  been  noticed  above, 
is  put  forward.  It  is  contended  that  the  plaintiffs  have  been 
prejudiced  by  these  irregularities,  and  that  the  case  is  one  in 
which  the  Court  should  exercise  its  power  of  revision.  It  is 
further  contended  (1)  that  the  Divisional  Judge  has  not  taken 
notice  of  the  other  documents  on  the  file,  and  (2)  that  even  on 
the  finding  plaintiffs  should  have  got  a  decree  against  Tula 
Ram,  who  admitted  plaintiffs'  claim. 

The  last  two  points  may  be  disposed  of  by  referring  to 
the  order  of  the  Divisional  Judge  on  review  (dated  I8th  June 
1895),  which  shows  that  the  Divisional  Judge  did  take  into 
consideration  the  documents  and  the  admission  of  Tula  Ram. 
As  regards  the  argument  founded  on  Article  127,  it  is  a 
sufficient  answer  that  all  that  was  decided  in  the  lower  Courts 
was  this,  that  if  the  allegations  in  the  plaint  are  correct  and 
the  property  were  to  be  held  to  be  "  joint  family  property, "  then 
under  those  conditions  Article  127  would  be  applicable.  That 
certainly  does  not  amount  to  holding  that  the  property  is  in 
fact  "  joint  family  property,  "  so  as  to  throw  the  burden  of 
proving  that  it  is  not  on  the  other  side. 

It  is  not  contended  for  plaintiffs  that  they  and  defendants 
are  members  of  a  joint  Hindu  family.     It  is  further  admitted 
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that  the  house  property  other  than  that  in  dispute  has  been 
partitioned,  while  some  property  consisting  of  agricultural 
land  is  held  jointly.  No  presumption  in  favour  of  plaintiffs 
could  be  drawn  from  these  circumstances  that  the  property  in 
dispute  is  joint  ancestral  property,  so  as  to  throw  the  burden 
of  proving  that  it  is  not  on  the  defendants  at  the  outset, 
therefore  the  burden  was  rightly  placed  on  the  plaintiffs. 
Then  the  Divisional  Judge  finds  that  the  deed  of  1861  does 
not  prove  that  the  property  was  then  joint.  We  are  not  con- 
cerned with  the  correctness  of  that  decision,  for  at  most  the 
Divisional  Judge  could  only  be  held  to  have  come  to  an 
erroneous  decision  on  the  point.  On  his  finding  there  could 
be  no  question  of  shifting  the  burden  to  the  other  side.  Grant- 
ing, therefore,  for  the  sake  of  argument,  that  this  would  be  a 
ground  for  interference  under  Section  622,  we  are  unable  to  find 
that  the  Divisional  Judge  has  acted  with  material  irregularity. 
We  hold  therefore  that  plaintiffs  must  fail  under  Section 
622  as  well  as  under  Section  40  of  the  Punjab  Courts  Act,  and 
we  reject  the  petition. 

Application  dismissed. 

No.  67. 

Before.  Mr.  Justice  Clarh  and  Mr.  Justice  Gordon  Walker. 
.  IBRAHIM  AND  OTHERS,— (Plaintiffs) -APPELLANTS, 
ArrKLSATB  SiDK.  <  Versus 

(  MUSSAMMAT  FATIMA  AND  ANOTHER,— (Defendants), 
—RESPONDENTS. 

Case  No.  626  of  1896. 

Custom — Alienation— Gift  by  widow  in  favour  of  daughter  married  after 
death  of  widow's  husband — Khanadajnadi—Qujars  of  Qujrat—Riu-aj.i-am. 

In  a  case  in  Avbicli  tlie  parties  were  Gujars  of  Gujrat  District,  found 
that  the  right  which  a  landowner  has  to  make  his  daughter  and  her  issue 
heirs  in  Khanadamadi  cases  cannot  be  extended  in  favour  of  such  land- 
owner's widow,  and  that  the  widow  is  not  entitled  by  custom  t©  gift  her 
late  husband's  land  to  her  daughter. 

Further  appeal  from  the  order  of  A .  Christie,  Esquire,  Additional 
Divisional  Judge,  Jhelum  Division,  dated  }4!th  April  1896. 

Parkash  Chand,  for  appellants. 

The  judgment  of  the  Court  was  delivered  by 

11^^  Novr,  ]89g.  Clark,  J. 

Abdulla  (died  in  1892)  married  Massammat  Fatima,  defendant  No.  I. 

MuBsammat  Aiaha,  dofcnduut  No.  2,  married  Karam  Ilalii. 
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Plaintiff,  a  collateral  of  Abdiilla  in  the  fourth  degree,  snes 
for  a  declaration  that  a  gift  of  land,  dated  10th  August  1895, 
by  defendant  No.  1  to  defendant  No.  2  shall  not  affect  his 
reversionary  rignts. 

The  parties  are  Gujars  of  Gujrat.  Mussammat  Aisha  was 
not  married  till  after  Abdulla's  death,  and  though  since  her 
naarriagb  Mussammat  Aislia  and  her  husband  have  been  living 
■with  Mussammat  Fatima,  this  does  not  entitle  defendant  to 
derive  any  advantage  from  tiie  custom  in  favour  of  khanadamad 
in  the  Gujrat  District.  It  is  the  proprietor  himself  and  not  his 
widow  who  can  make  his  son-in-law  a  khanadamad.  Defandants 
rely  upon  the  custom  stated  in  the  UiwaJ-i-am. 

"  The  widow  cannot,  as  a  rule,  alienate  by  deed  of  gift  or  by 
"  will  the  estate  of  her  husband,  unless  she  is  advanced  in  years 
"  and  there  is  no  likelihood  of  re-marriage.  Under  the  latter 
"  circumstances  she  can  transfer  by  gift  to  any  male  member 
"  of  her  husband's  family,  or  to  a  descendant  of  her  daughter 
"  under  whose  care  she  lives.  The  transferee  will  be  answer- 
"  able  for  her  maintenance." 

Mussammat  Fatima  is  before  us,  and  does  not  seem  to  be 
more  than  40  years  of  age.  Mussammat  Aisha  has  no  children, 
and  the  gift  is  to  her,  and  not  to  her  children. 

This  entry  in  the  BiwoJ-i-am,  therefore,  does  not  strictly 
apply  to  the  case,  but  even  if  it  did,  we  do  not  think  it  would 
be  suflBcient  to  prove  a  custom  so  opposed  to  the  ordinary  rifht 
of  the  widow.  The  other  evidence  in  support  of  this  custom  is 
in  our  opinion  worthless. 

Captain  Davies  on  page  3  of  his  Customary  Law  of  Gujrat 
discusses  the  question,  and  says  that  such  a  transfer  by  a  widow 
would  probably  require  the  sanction  of  her  husband  before 
death.  He  quotes  P7(n/a6  EeccrcZ,  No.  4:5  of  1888,  and  No.  128 
of  1884,  which  support  this  view. 

It  was  alleged  by  defendant  that  Abdulla  on  his  death-bed 
gave  directions  to  this  effect,  but  we  do  not  accept  this  as 
proved. 

We  do  not  see  that  there  is  anything  to  warrant  the  exten- 
sion to  his  widow  of  the  right,  which  a  landowner  has,  to  make 
his  daughter  and  her  issue  heir  in  khanadamadi  eases. 

And  we  do  not  think  that  a  custom  is  proved  allowing  the 
widow  to  gift  her  husband's  land  to  her  daughter.  The  general 
custom  and  the  exceptions  are  given  under  para.  64  of  Rattigan's 
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Digest.     The  exceptioas  are  generally  among  tribes  influenced 
by  Muhammadan  Uw—Sayads,  and  Pathans  and  Eakezais. 

We  accept  the  appeal,  and  decree  declaring  that  the  gift 
of  10th  August  1895  shall  not  affect  plaintiffs'  reversionary 
right  after  the  death  of  defendant  No.  1,  and  costs  throughout. 

Appeal  allowed. 


f 


Appbllate  Side. 


No.  68. 

Before  Mr.  Justice  Clarh  and  Mr.  Justice  Gordon  Walker. 

RUKAN  DIN,  MINOR,  THROUGH  GHULAM,  AND 

OTHERS,- (Defbndants),— APPELLANTS, 

Versus 

MQSSAMMAT  MARIAM  AND  OTHERS,— (Plaintiffs),— 
RESPONDENTS. 

Case  No.  652  of  1896. 

Custom — Sitccf.ssion  fo  childleii a  proprietor — Exclusion  of  near  collnternlx 
hy  fvoprietora  of  village — Village  founded  within  boundaries  of  old  village 
—  Right  of  collaterals  residing  in  latter  to  succeed  to  land  in  former  — 
Succession  of  adopted  son  in  his  natural  family — Riwaj-i-am. 

In  the  present  case  it  appeared  that  mauza  Ferozabad  had  been 
founded  by  the  grandfather  of  the  two  deceased  proprietors,  the  succes- 
sion to  whose  lands  was  in  dispute,  within  the  boundaries  of  mauza  Rania. 
The  two  proprietors  having  died  childless,  the  proprietors  of  mauza 
Ferozabad  claimed  to  exclude  the  n«ar  collaterals  who  lived  in  mauza 
Rania,  and  baied  their  claim  on  an  entry  in  the  Wdjih-ul-arz  to  the  effect 
that  on  the  death  of  a  landowner  without  issue  his  near  collateral  should 
enoceed  provided  he  lived  in  the  same  patti ;  otherwise  the  landowners  of 
that  patti  shou\d  succeed.  There  was  no  such  entry  in  the  Wdjib-iU-arzot 
mauza  Ferozabad,  but  it  was  contended  that  the  entry  in  question  applied 
equally  to  that  village  inasmuch  as  it  had  been  founded  from  the  other. 

Held,  that  the  said  entry  was  very  unusual  and  not  very  reasonable, 
and  should  not,  therefore,  be  extended  to  mauza  Ferozabad  so  as  to  givo 
the  proprietors  of  that  village  a  preferential  right  over  the  near  collaterals. 

Held,  further,  that  the  decision  of  the  Court  in  No.  GJ-,  Punjab  Record, 
1893,  did  not  apply  to  the  present  case,  inasmuch  as  the  founder  of  mauza 
Ferozabad  did  not  go  and  acquire  land  in  a  remote  village  but  merely 
assisted  in  founding  a  new  village  within  the  boundaries  of  his  old  village, 
and  also  because  the  collaterals,  as  descendants  of  the  founder,  were 
claiming  property  which,  so  far  as  they  were  concerned,  was  ancestral 
property. 

Held&Uo,  as  regards  the  conflicting  claims  of  the  collaterals  inter  se, 
that  an  adopted  son  and  his  descondanta  are  entitled  to  succeed  in  the 
natural  family  of  such  adopted  son. 


'S'ept,  18D8.  •} 
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Further  appeal  from-  the  order 
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^•ight  of  the  proprietors 
Though  he  held  that 
spn'ot  isa  ana  not  ot  Mansnr,  yet  he  dismissed 
the  appeal  of  the  descendants  of  Wazir,  apparently  weighing 
their  claims  with  those  of  the  proprietors,  who  were  not  as  a 
matter  of  fact  parties  to  their  suit. 
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We  will  first  discuss  the  claim  of  tlie  proprietors.  The 
estate  is  sitnated  in  mama  Ferozabad,  which  was  founded 
out  of  mauza  Rania.  In  the  Wajih-ul-arz  of  Rania  there  is 
an  entry  that  if  a  landowner  dies  without  issue  then  his  near 
collateral  shall  succeed,  provided  he  lives  in  the  same  patti,  but 
if  he  does  not  live  in  that  fatti,  that  the  other  landowners  of 
that^Ja^^i  shall  succeed.  There  is  no  such  entry  in  the  Wajih- 
ul-arz  of  Ferozabad,  but  the  proprietors  urge  that  the  entry 
of  Rania  should  bo  applied  to  Ferozabad,  as  the  one  is  founded 
from  the  other.  We  are  unable  to  accept  this  contention. 
The  proviso  of  the  Rania  Wajib-ul-arz  is  a  very  unusual  one, 
and  apparently  not  a  very  reasonable  one.  There  is  no 
apparent  reason  why  living  in  a  different  2^'^iti  of  the  same 
village  should  exclude  a  near  collateral.  This  entry  may  have 
been  due  to  some  peculiar  circumstances  of  Rania,  such  as 
feuds  between  the  different  pattis.  There  are  no  paltis  in 
Ferozabad,  and  it  seems  to  have  been  founded  by  a  body  of 
near  relatives. 

We  therefore  think  that  there  is  no  special  agreemeat 
applicable  to  Ferozabad  which  w^ould  give  a  preferential  right 
to  the  proprietors  over  the  near  collaterals. 

The  Divisional  Judge  has  further  held,  follow^g  Punjab 
Record,  No.  64  of  1893,  that  the  collaterals  cannot  succeed  to  a 
collateral  in  a  different  village. 

This  case  is  very  different  from  that  case.  Mansur  did  not 
go  and  acquire  land  in  a  remote  village  ;  he  only  assisted  in 
founding  a  new  village  within  the  boundaries  of  his  old  village. 

Another  essential  difference  is  that,  as  we  shall,  ehovf 
directly,  the  sons  of  Jamal  are  descendants  of  Mansur,  who 
acquired  the  property,  and  what  they  are  claiming  is  therefore 
ancestral  property  as  far  as  they  are  concerned. 

We  hold  therefore  tlmt  the  proprietors  failed  i'6  establish 
their  claim  to  this  property. 

The  next  question  is  the  competing  rights  of  the  sons  of 
Jamal  and  those  of  the  descendants  of  Wazir.  These  depz^nd  on 
the  question  whether Mamal  was  the  eon  gf  Mansnr.  ■•/*.i'«  .*.• 

Wo  think  that  Jamal  was  thty  natural  son  *of  Bhana  fl.nd 
was  adopted  by  Tsa.  Even  the  witnesses  for  .Wastr's  <3escdnd- 
ants  say  that  Jamal  was  only  the  adopted,  son  of  Isa*. 

An  inspection  of  the  kursinama  of  the  185G  Settlement 
BtroDglj  supports  this  view  :  we   think  that   Jamal   ia   ther« 
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intended  to  be  shown  as  the  son  of  Bhana,  and  that  Isa  is   pro- 
bably pnt  in  between  in  a  small  circle  to  allude  to  the  adoption* 

The  rulings  of  this  Court  are  to  the  effect  that  an  adopted 
son  succeeds  in  his  natural  family. 

The  .^ons  of  Jamal  therefore  entirely  exclude  the  descend- 
ants of  Wazir,  and  the  suit  brought  by  the  descendants  of  Wazir 
must  be  dismissed. 

This  appeal  is  accepted,  and  the  suit  of  the  proprietors  is 
dismissed  with  costs  throughout. 

Appeal  allowed. 


No.  69. 

Before  Mr.  Justice  Clarh  and  Mr.  Justice  Gordon  WalJcer. 

MUGHAL,-(Plaintiff),- APPELLANT,  Uppbwatr  Bids. 

Versus 
JALAL  AND  OTHERS,— (Defendants),--RESPONDENTS. 
Case  No.  466  of  1896. 

Pre-emption — Sale  to  tiuo  co-sharers  and  a  stranger —Subsequent  acqui' 
sition  of  stranger's  share  by  third  co-sharer — Suit  by  a  fo^irth  co-sharer  for 
pre-err.'ption. 

The  land  in  suit  wag  in  tlio  first  instance  sold  to  three  persons,  of 
whom  two  wore  co-sharers  in  the  joint  holding  but  one  was  not.  Subse- 
qnently  plaintiff,  who  was  also  a  co-sharer  in  the  said  liolding,  sued  for 
pre-emption  in  respect  of  the  sale,  but  shortly  before  the  institution  of 
his  suit,  the  stranger  vendee  sold  his  share  to  one  K.  C,  another 
co-sharer  in  the  same  holding.  Accordingly  at  the  time  when  the  suit  was 
instituted,  the  land  was  in  the  hands  of  three  vendees  against  no  one  of 
whom  plaintiff  could  assert  a  superior  right.  It  was,  however,  contended 
on  behalf  of  plaintiff  that  regard  must  be  had  to  the  original  transaction 
in  which  two  vendees,  who  had  equal  rights  with  plaintiff,  had  joined 
with  them  in  the  purchase  a  third  whose  right  was  inferior  to  that  of 
plaintiff,  and  that  the  right  of  pre-emption  which  plaintiff  would  in  con- 
sequence have  had  as  against  tho  original  vendees  could  not  be  defeated 
by  the  subsequent  elimination  of  the  strariger  and  the  substitution  of 
a  person  against  whom  plaintiff  had  not  a  superior  right. 

Held,  overruling  the  said  contention,  that  the  mere  fact  that  at  one 
Stage  a  stranger  had  a  share  in  the  bargain  could  not  be  held  to  vitiate 
the  right  of  the  three  persons  who  were  the  vendees  at  the  date  of  suit 
and  resisted  plaintiff's  claim  with  one  that  was  not  inferior  to  his  own. 

Further  appeal  from  the  order  of  D.  C.  Johnstone,  Esquire,  Divi- 
sional Judge,  Jhelum  Divisicn,  dated  1st  April  1896. 
Lai  Chand,  for  appellant. 
K.  P.  Roy  and  Ishwar  Das,  for  respondents. 
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15th  Novr,  1898.  The  judgment /of  the  Court  was  delivered  by 

Gordon  Walker,  J. — The  land  in  suit  was  in  the  first  in. 
stance  sold  to  three  persons  (1)  Sainditta,  (2)  Sahibditta  and  (3) 
Devi  Dial  for  Rs.  1,500.  Of  these  (1)  and  (3)  were  already  co- 
sharers  in  the  joint  holding,  but  (2)  was  not,  so  that  if  this  suit 
were  one  brought  by  plaintiff  to  enforce  his  right  of  pre-emption 
as  a  co-sharer  in  the  holding,  against  the  three  original  vendees 
he  would  necessarily  have  succeeded,  because  the  right  of  one 
of  them  was  inferior  to  his.  But  before  the  institution  of 
plaintiff's  suit  Saliibditta  had  transferred  by  sale  his  shate  o'f 
the  bargain  to  one  Karam  Chand,  who  was  also  a  co-sharei"  in 
the  holding,  and  to  wliom  plaintiff"  has  no  superior  right.  Thus 
when  the  suit  was  instituted  tlio  land  was  in  the  hands  of 
three  vendees  against  no  one  of  whom  plaintiff  can  assert  a 
superior  right.  So  far  there  is  no  dispute.  (I)  It  is  argued  in 
the  first  place  for  plaintiff  that  we  must  look  to  the  original 
transaction,  in  which  two  vendees,  who  had  equal  rights  with 
the  plaintiff,  joined  with  them  in  the  purchase  a  third  whose 
right  was  inferior  to  that  of  plaintiff,  and  that  the  right  o£ 
plaintiff  could  not  be  defeated  by  the  subsequent  elimination  of 
*  the  stranger  and  the  substitution  of  a  person  against  whom 
plaintiff  had  not  a  superior  right.  (2)  It  is  further  argued  that 
having  regard  to  the  details  of  the  transfer  by  Sahibditta  to 
Karam  Chand  this  was  not  a  bond  fide  transaction,  and  wo  tire 
referred  to  the  remarks  made  by  Mr.  Justice  Rivaz,  in  the  judg- 
ment published  as  afoot-note  to  Fiivjab  Record,  No.  30  of  1893 
beginning  with  "  Before  dealing  with  this  question,  &c."  As 
regards  this  second  point,  it  may  be  observed  that  the  deed  of 
sale  by  which  Karam  Chand  took  the  place  of  Sahibditta  was 
executed  two  days  before  the  institution  of  plaintiff's  suit,  and  it 
might  perhaps  be  inferred  from  this  that  the  transfer  was  made 
while  the  suit  was  being  threatened  and  in  view  of  its  institu- 
tion. But  plaintiff  did  not  in  either  of  the  lower  Courts 
directly  attack  the  gen'uin6ness  of  the  transaction,  the  question 
was  never  put  in  issue,  and  it  cannot  be  said  to  be  raised  in 
the  grounds  of  appeal  either  to  ^he  Divisional  Judge  or  to  this 
Court.  We  do  not  .therefore  .tbink  that  it  is  open  to  us  to  go 
into  it  now.  '.'■  ■ 

It  may  be  taken,  then,- that  this  transq,ction  (the  sale  by 
Sahibditta  to  Karam  Chand),  vas  a  genuine  one,  and,  that  be- 
ing so,  Karam  Chand  may  be  'ireid  to  have  acquired  the  share 
of  Sahibditta-.  by  coming  forvvfird  and  asserting' his  superior 
right  of  pre-HDnaptipn.     Ho  miglit   t»o  doubt  bate  p,sserted  his 
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right  to  take  over  the  whole  bargain  on,  the  ground  that  the 
other  two  vendees  could  not  oppose  him  because  they  had  as- 
sociated Sahibditta,  a  stranger,  with  themselves.  He  was  con- 
tent, however,  to  take  onlySahibditta's  share  of  the  bargain, 
leaving  the  other  tvvo  undistux'bcd. 

The  present  case  is  clearly  distinguishable  fi-ora  that  in 
Punjab'  Re(ford,-No..  106  of  1880.  There  the  sub-purehascr  took 
only  part  of  the  barga.in,  but  left  the  rest  with  an  original  pur- 
chaser  whose  right  was  inferior  to  that  of  the  person  claiming 
2')re-emption.  ■ 

In  that  case  the  learned  Judge  remarked  that  the  sub- 
purchoBcr  "must  be  held  to  bo  estopped  frofti  assertfttg  the 
"right  he  has  once  waived  of  acquiring  the'  property  solely  . 
"  against  another  person  whose  claim  to  pre-emption,  though 
"  inferior  to  his  own,  is  still  superior  to  that  of  the  first  pur- 
"  chaser."  In  that  case  the  right  of  the  sub-purchaser  was  held 
to  be  vitiated  because  he  had  allowed  another  person  who  had 
a  right  inferior  to  plaititiff's  to  retain  part  of  the  bargain.  We 
think  that  this  judgment  taken  with  Punjab  Becord,  No.  10, of 
1884,  goes  no  further  than  to  es?tablish  this  principle  that, 
when  a  right  of  pre-emption  is  (pla'imed  against  several  pur- 
chasers, ihe  measure  of  their  rigtit^ "  is  to  be  taken  to  be  tbfit 
of  the  purchaser  who  has  the  lowest  tJglit,  so  that,  if  a  claim- 
ant can  show  a  right  superior  to  that'  of  any  one  oi  several 
joint-purchasers,  he  must  succeed.  In  Pt{itjab.  Record,  No.  1 38  of 
1884,  another  principle  was  established  that,-  where  a  purchaser 
has  acknowledged  privately  the' rinfKt  (rf  a  person  to  px'e-emption 
of  his  purchase  and  has  tr£ln$ferrpd  it  to  him,  a  third  person 
not  having  a  snperibr  righ^.to/the  sub-purchaser  (although 
his  right  is  superior.  ^O'that  of  the  .pHginal  vendee)  cannot 
succeed  against  tbe^&tlb-purchp,ser.  It  is  clear  that  the  remarks 
of  Mr.  J.  Powell  'in  that  judgment  with  reference  to  Punjab 
Becord,  No.  106  of  1880,  concern  only  the  view  of  the  case 
expressed  abovOj  viz.,  that  the  sub-purchaser  had  vitiated  his 
right  by  allowiii^  a  person  with  claims  inferior  to  the  plaintiff  to 
remain  assooiate^  with  him  in  the  bargain. 

The  question  that  really  arises  in  the  present  case  h^s  not 
apparently  "jJ^ifc- been  decided  by  this  Court  directly  in  any 
other  sofaras  we  are  aware.  The  Divisional  Judge  has  decid- 
ed it  on  the  analogy  of  Punjab  Becord,  No.  138  of  1884,  extendino- 
the  principle  'therein  laid  down  to  it.  The  qiiesliion'  which  we 
have  to  decide  under  this  head  of  the  case  may  bQ  stated  to 
be  as  follows:— The  sub-purchaser  (Karam  Chand)  had  admit- 
tedly a  good  claim  against    the    three  original  purchasers, 


238 


CITIL  JUDGMENTS— No.  69. 


[  Record 


because  one  of  them  had  a  right  inferior  to  his.  He  did  not 
enforce  it  against  them  all  three  by  taking  over  the  whole 
bargain,  but  contented  himself  with  taking  over  a  share  and 
allowing  the  two  original  purchasers  as  against  whom  plaintiff 
has  not  got  a  superior  right  to  remain  in.  There  was  a  flaw 
in  the  right  of  the  three  original  purchasers,  has  that  been 
mended  by  the  transfer  of  the  stranger's  part  of  the  bargain  to 
the  sub-purchaser  ?  We  think  that  the  answer  must  be  in  the 
affirmative.  If  Sainditta,  Devi  Dial  and  Karam  Chand  had 
been  the  original  purchasers,  plaintiff  would  have  no  claim 
against  them,  and  it  is  equally  true,  we  think,  that  if  Karam 
Chand  had  taken  over  the  whole  bargain  and  re-transferred 
two-thirds  of  it  to  Sainditta  and  Devi  Dial,  plaintiff  would 
in  that  case  also  have  failed.  The  fact  that  at  one  stage  a 
stranger  had  a  share  in  the  bargain  cannot,  in  our  opinion,  be 
held  to  vitiate  the  right  of  the  three  persons  who  are  now 
vendees,  and  resist  plaintiff's  claim  with  one  that  is  not  in- 
ferior to  his.  it  cannot  be  properly  contended  that  Karam 
Chand  merely  took  the  position  of  the  sti'anger  in  the  bargain 
and  can  claim  no  better  right  than  that  derived  from  him. 
The  position  that  he  took  was  in  virtue  of  his  right  as  a  pre- 
emptor  to  whose  superior  right  the  stranger  had  yielded.  Nor 
is  there  any  force  in  the  contention  that  the  two  original 
vendees  who  remained  in  waived  their  right  as  against  the 
plaintiff  by  having  admitted  a  stranger.  No  doubt  plaintiff 
obtained  a  cause  of  action  against  the  three  original  vendees 
on  the  first  sale,  but  the  same  may  be  said  where  there  is  a 
sale  to  a  single  stranger  vendee  who  subsequently  transfers 
to  a  person  having  an  equal  right  with  the  plaintiff.  To 
admit  the  argument  which  it  is  sought  to  found  on  that  would 
be  to  strike  at  the  root  of  the  principle  on  which  the  decisions 
of  this  Court  are  foanded.  On  this  point  I.  L.  B.,  XX  All, 
page  IGl ,  in  which  the  Allahabad  High  Court  has  accepted  the 
same  view  as  this  Court,  may  be  referred  to.  It  is  true  that 
in  Pun/ah  Record,  No.  94  of  1895,  the  learned  Judge  (page  451) 
speaks  of  a  sale  where  strangers  have  joined  as  being  "  bad  in 
its  entirety  against  plaintiff."  But  that  case  aho  is  dis- 
tinguishable from  the  present  one  by  the  fact  that  the  strangers 
were  allowed  to  remain  in.  We  hold  that  the  right  of  the 
three  defendants  was  not  injured  by  the  failure  of  Karam 
Chand  to  impeach  the  sale  so  far  as  the  two  remaining 
original  purchasers  were  concerned,  and  that  they  did  lose 
their  right  by  the  association  of  a  stranger  with  them  in  the 
original  bargain. 
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In  this  view  of  the  question,  Punjab  Record,  No.  94  of  1895, 
has  no  bearing  on  the  matter,  nor  is  it  necessary  to  discuss  the 
other  points  raised  except  that  taken  in  the  fourth  ground  of 
appeal  to  the  Divisional  Judge  (which  is  covered  by  the  sixth 
ground  of  appeal  to  this  Court).  The  question  of  custom 
(fifth  grouad  in  appeal  to  Divisional  Judge)  was  not  referred 
to  in  the  arguments  before  us.  The  other  point,  viz.,  the  right 
of  plaintiff  to  share  in  the  bargain  {Punjab  Record,  No.  54  of 
1882)  as  having  equal  rights  with  the  vendees,  was  not  taken  in 
the  first  Court  and  was  apparently  not  pressed  before  the  Divi- 
sional Judge.  The  ruling  quoted  is  totally  inapplicable  to  the 
present  case.  It  was  there  held  that  in  tJie  circumstances  of 
that  Case  ^^  the  right  of  pre-emption  was  a  Joint  right  of  the 
*' plaintifE  and  the  purchaser,  and  by  buying  a  share  he  has 
"  exercised  their  rights  aa  well  as  his  own."  It  cannot  be 
seriously  argued  that  there  was  any  community  of  interests 
between  the  plaintiff  in  this  case  and  the  vendees,  or  generally 
'that  a  purchaser  must  be  held  to  take  on  behalf  of  all  persons 
who  have  an  equal  right  of  pre-emption  (with  him)  in  J,hu 
property.     See  Punjab  Record,  No.  17  of  1884,  on  this  point. 

For  these  reasons  we  think  that  the  appeal  mast  fail,  and 

we  dismiss  it  with  costs- 

Appeal  dismiesed. 

No.  70. 

Before  Mr.  Justice  Ciark  and  Mr.  Justice  Gordon  Walker, 

UxMAR  BAKHSH,— (Plaintiff),— APPELLANT, 

Versus 


ABDUL  KAEIM  AND  OTHERS,— (Defendants),— 
RESPONDENTS. 

Case  No.  491  of  1896. 

Pre-emption — Claim  in  respect  of  land  situate  in  out-groroth  of  town  of 
Batala  and  occupied  by  shops — Onus  probandi. 

Plaintiff  sued  for  pre-emption  of  certaio  laud  which,  though  formerly 
agricultural,  was  at  the  date  of  Suit  situate  in  an  out-growth  of  the  town 
of  Batala,  and  was  occupied  by  business  premises,  or  shops,  and  not  by 
dwelling-houses. 

Held,  that  tho  claim  must  be  treated  as  one  in  respect  of  property 
wbich,  though  formerly  agricultural  land',  should  now  be  regarded  «,8 
.  tub jdfct  to  urban  rules.  •  .'•  .  .   . 

'  '  r    .H^ld,  therefore,  that  tlie  burden  of  provlnj*  that  there  was  a   custom 
.of  pi-e-emptian  ftpplicablc   to  sutfh  property  was  wpon  plaintiff,  and/ounrf, 
that  plaintifE  had  failed  to  reKeve  himself  of  such  onus, 
No.  87,  Punjab  Record,  1890,  follotoed. 
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Further  appeal  from  the  order  of  J.  A,    Anderson,  Esquire,    Divi- 
sional Judge,  Amritsar  Division,  dated  23rd  March  1896. 

K.  P.  Roy,  foi"  appellant. 

Lai  Chand,  for  fesjipndents. 

The  judgment  of  tha  Court  was  delivered  by 
2n(i. Peer.  1898.  •  Gordon  Walker,  J.— Tho  property  which  is  the   subject 

of  this  suit  is  situated  just  outside  th6  town  of  Batala,  beyond 
the  original,  limits  of  the  town  which  are  defined   by  :the    gSt  ' 
cular  road.     The  town   is  gradually  spreading   out,   and 'land 
which  has   forikerly   been  cultivated   is   being   takeWdpfor 
building  sites,  mostly  .-for  shopf*  and  business  premises  {kur- 
khanas).     This  is  clearly  what  hds  happened  in  respec't'of  tlib 
land  in  dispute.     It  has  been  built  pvei^ ;  and  the  first'ques'tioTi  ■ 
for  consideration  is  "whether;  fortheipurposes  of  this  suit*,  wo 
are  to  regard  the  land  as. sabjeot  to  the  rules   of  pre-emp.ti6ii 
which  apply  to  urban  areas  or  as  agriciiltiifal  land.     The'sa&e-  •  - 
question  arose  in  the  case  in  whicH  the  jtidgraent  is  rep6Hsd  a%  . 
'   .  Punjab  Record,  87  of  1890,  the  site" in  disphte  there  beingpolf-- 

tion  of  another  out-growth  of  Batala;  Intliat  caseivlr.ijustice;  " 
■*  *Bpnton  observed  "  it  appears  to.  lis'that^-we.ought, to  regard  the 
"  property  as  situated  in  a  towd,  it  being  a  suburb  in  imijicdi- 
"  ate  proximity  to  a  large  town  and  occupied'b^.  shops,  a  grain 
"•  mar.ketk and  such  like  buildings  used*  for. commercial ".pur- 
"  ,pdseS,  etc,, ..etc."  •  We  have  no  hesitation  in  accepting  "tlie-vieW 
cxprcsffefid  bj  the  learned' Judges  in  that  case,  arid  in  holding 
that  plaiu.i;iff's  6lair(i"is  i^g  be  dealt  with  in  accordance. wilh**tho 
rules.  a^plioalil'ejtCT  urban  areas.  *^' . 

Th£lt'be1^^'so,,'it  ijemains  t*a\consider  whether  plaintiff  bas 
:  .',  o8tiiA)rishW;l'6\4  ^'x.istenQp'  of -a.custorfi  Qi  pre-emption  applicable 
^^  to.  the  §itG  ■ -''^    -latoi-.gl'aoting  as  we  •'may,   at  least  for  the 
eake'  of  •  ,^  th^^t-. there  may  be>' wejl-established  cus- 

tom <  p^ilicabie   to   sites  ^^y(thy^^  the  original 

limits'ot'tijo.io.wu,  '  '  (Jcdupcd'fr.oni-thiV  J^Uat  the   sam® 

cu'stqni-VQaJ^.^ppl  ,■    rirciLS   luulcr  out-^'o\yth;S^_of   the 

•  towiiv or  ^f^ja'plcjitil .  i^t^iif tf  of  , a-,cus- 

tom  that  would, 'sQ.a)  'LLLub';the  rJepIy.t'p^'^th 


exclusion  of  strangers,  and  the  inaint9ivi,ncq'of  the  village, c«m^ 
munity  in  its  integrity.     Hero  the  conbiUcrationa  ure  regarded 


Sept.1898.  ]  CIVIL  JUDGMENTS— No.  70.  241 

as  of  such  force  that  the  custom  is  presumed  to  exist.  In  the 
case  of  sites  in  towns  there  is  no  such  presumption  ;  but  it  is 
recognized  that  there  may  be  circumstances  which  would 
justify  the  interference  in  respect  of  them  also,  and  it  is  open 
to  the  party  claiming  pre-emption  to  prove  the  existence  of  a 
custom. 

There  is  one  point  of  importance  in  this  case  that  does 
not  seem  to  have  been  brought  out  with  sufficient  clearness. 
The  first  Court  has  found,  and  it  is  clearly  right  here,  that 
"  the   site  in  suit  is  on  the  new  abadi  formed  outside  the  town 

"of  Batala  for  the  purpose   of  starting  workshops,. ,, These 

"  houses  have  been  built  for  the  manufacture  of  iron  helnas 
"  (sugarcane  presses)."  Also  "  the  site  in  dispute  is  a  new 
ahadi  formed  for  the  purposes  of  trade  in  iron  helnas  (sngar- 
caue  presses)."  It  is  clear  that  what  we  are  dealing  with  are 
not  dwelling-houses,  but  business  premises,  in  fact  shops  not 
houses. 

As  regards  the  rulings  of  this  Court  which  have  been  quoted 
in  the  arguments,  Punjab  Record,  No.  87  of  1890,  has  already 
been  referred  to.  That  ruling  is  very  much  in  point.  It  was  held 
that  the  plaintii^s  had  in  that  case  failed  to  establish  a  custom 
of  pre-emption  in  the  Tahsilwala  bazar,  another  out-growth  of 
Batala.  It  does  not  appear  to  ns  to  constitute  a  material 
difference  between  the  two  cases  that  the  Tahsilwala  bazar  was 
a  little  way  off  from  the  original  town,  while  the  area  in  dis- 
pute is  only  separated  from  the  town  by  the  circular  road. 
No.  17  of  1889  was  a  case  relating  to  houses  inside  the  town  of 
Batala;  but  the  only  question  really  involved  was  as  to  which 
of  two  claimants,  owners  of  adjoining  houses,  had  the  superior 
right.  The  right  of  pre-emption  founded  on  vicinage  as  re- 
gards houses  in  the  town  was  apparently  not  disputed. 

Punjab  Becord  No.  49  of  1889  was  also  refer  red  to  ;  but  ife 
has  really  no  bearing  on  the  present  case. 

Punjab  Becord,  No.  103  of  1889.  This  case  is  on  the  face  of 
it  easily  distinguishable  from  that  now  before  us ;  but  there  are 
some  portions  of  the  judgment  that  may  be  quoted  aa  showing 
the  principles  on  which  the  decision  in  such  a  case  should 
be  based.  "  It  cannot  be  doubted,"  remarked  Mr*!  Justice 
Powell,  "  that  the  object  and  purpose  for  which  the  right  of 
"  pre-emption  was  recognized  and  enacted  in  Act  IV  of  1872  was 
"to  protect  the  compactness  of  village  communities,  and  in 
<'<otons  to  respect  native  feeiins  as  regdicds  caste  exclosiYeoeaa 
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"  the  seclusion  of  private  family  life  and  so  forth  ;  not  to  inter- 
"  fere  with  private  rights  of  contract  or  the  disposal  of  property. 
"  It  has  not,  however,  been  so  limited  in  the  Act  that  the  right 
"  can  only  be  exercised  when  some  consideration  connected 
"  with  caste  seclusion,  re-nnion  of  divided  tenements,  or  con- 
^' venience  regarding  privacy is  established."  Else- 
where in  the  same  judgment  the  following  passage  occurs  : — 
"  "We  do  not  wish  to  lay  too  much  stress  on  the  fact  of  plaint- 
"  iff's  premises  being  mere  sJiops,  but  it  is  indisputable  that  it 
"  does  not  follow  that  because  in  a  sub-division  pre-emption  is 
"  the  custom  in  parts  occupied  by  dwelling-houses,  therefore  it 

"  holds  good  for  those  occupied  by  shops " 

Punjab  Record,  No.  170  of  1889,  related  to  a  site  in  Mohalla 
Sultan  Ganj,  a  suburb  of  Mooltan.  In  the  judgment  in  that 
case  it  was  observed :  "  It  is  admitted  that  it  (the  custom  of 
"  pre-emption)  prevails  generally  within  the  city  of  Mooltan 
*'  and  that,  as  a  general  rule,  where  pre-emption  is  found  to 
"  prevail  within  some  sub-divisions  of  a  city  it  may  be 
*'  presumed,  unless  the  contrary  is  shown  to  prevail  in  others 
"  also.  But  it  is  contended  that  this  applies  only  to  the  city 
"proper,  and  that  where  a  suburb  has  grown  up  as  it  were 
"independently  and  is  not  a  mere  growth  of  the  city  itself, 
"  those  who  assert  that  pre-emption  exists  in  it  must  prove 
"  their  assertion.  The  view  appears  to  be  generally  correct 
"  and  to  be  applicable  to  the  present  case."  (Roe,  J.)  These 
facts  are  no  doubt  distinguishable  from  those  of  the  present 
case  where  the  site  in  dispute  may  be  said  to  be "  a  mere 
growth "  of  the  town  of  Batala.  But  it  is  not  to  be 
inferred  that  the  learned  Judge  meant  to  convey  that,  if 
the  suburb  had  been  "a  mere  growth"  the  presumption 
would  have  been  in  favour  of  the  existence  of  a  right  of 
pre-emption.  It  would  no  doubt  be  easier  to  prove  the 
existence  of  the  custom  in  a  "  mere  growth "  than  in  an 
"  independent "  suburb ;  but  distinct  proof  would  be  necessary 
in  the  former  case  also. 

Punjab  Secord,  No.  199  of  1889  may  be  taken  as  showing 
that  the  customs  of  pre-emption  as  regards  Tiouaes  prevails 
in  the  town  of  Batala. 

In  Punjab  Becord,  No.  \7  o/ 1895,  the  distinction  between 
claims  in  respect  of  shops  and  in  respect  of  dwelling-houses  is 
emphasized.  This  was  held  to  have  "  a  substantial  foundation  in 
"  the  social  usages  of  the  country,  such  as  privacy  of  women  and 
"  compactness  of  f amilj  or  tribal  residenges,  excluaioa  of  oat- 
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"  aiders,  convenience  of  neighbours  and  the  like,  which  underlie 
"  the  custom,  and  has  been  clearly  accentuated  in  the  recent  deci- 
"  sions  of  this  Court.  The  character  and  uses  of  the  two  classes 
"  of  property  are  totally  different,  and  evidence  of  the  right 
"  existing  in  respect  of  houses  may  be  relevant,  but  is  very 
"  feeble  evidence  of  its  application  to  shops.  We  concar  with 
"  the  later  authorities  of  this  Court  that  it  is  not  snfEcientfora 
•'  plaintiff  to  show  that  the  right  extends  to  a  house  in  a  parti- 
"  cnlar  portion  of  a  town,  and  that  it  must  he  affirmatively  shown 
<*  to  extend  to  shops,  ^c." 

As  regards  the  unreported  case  No.  522  of  1879,  quoted  by 
the  lower  Appellate  Court,  it  cannot  be  said  that  this  helps 
plaintiff  much.  The  decision  in  that  case  proceeded  on  other 
grounds,  and  the  questions  which  arise  in  the  case  now  before 
us  were  not  directly  raised,  if,  indeed  (see  Mr.  Justice 
Brandreth's  judgment),  the  defendants  did  not  actually  admit 
the  existence  of  a  custom  founded  on  vicinage. 

The  first  Court  held  that  the  plaintiff  had  a  superior  ri^^ht 
to  the  defendant- vendee,  because  in  a  previous  suit  the  latter 
succeeded  in  establishing  his  right  of  pre-emption  in  another 
plot  on  the  grounds  on  which  plaintiff  now  claim ;  but  in  that 
case  also  the  decision  proceeded  on  different  grounds,  the  ques- 
tions that  we  have  to  decide  here  not  being  raised. 

The  conclusion  at  which  we  arrive  in  the  present  case  is 
that  the  claim  is  to  be  treated  as  one  in  respect  of  property 
which,  though  formerly  agricultural  land,  must  now  be  regard- 
ed as  subject  to  urban  rules.  It  was  for  plaintiff  to  prove  that, 
the  land  being  situated  in  an  out-growth  of  the  town  of  Batala, 
and  being  occupied  by  business  premises  or  shops  and  not  by 
dwelling-houses,  there  was  a  custom  of  pre-emption  applicable 
to  such  property.  We  think  that  he  has  failed  to  establish 
this,  and  that  his  suit  was  rightly  dismissed  by  the  Divisional 
Judge. 

This  appeal  is  accordingly  dismissed  with  costs. 
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No.  71. 

Before  Mr.  Justice  Clark  and  Mr.  Justice  Gordon  Walker. 

DEVI  DITTA  AND  OTHERS,— (Defendants),— 

APPELLANTS, 

Versus 


PAREMAN  AND  OTHERS,- (Plaintiffs),- 
RESPONDENTS. 

Case  No.  814  of  1896. 

Suit  to  contest  validity  of  sale — Right  of  plaintiffs  to  attack  moiigage 
made  in  favour  of  vendee  more  than  12  years  before  suit— Merger  of  mortgage 
in  sale — Limitation  Act,  1877. 

In  a  suit  in  which  plaintiff  prayed  for  a  declaration  that  a  certain 
sale  of  land  would  not  affect  his  reversionary  rights,  and  it  appeared  that 
the  said  land  had  been  mortgaged  to  the  subsequent  vendee  more  than  12 
years  before  suit, 

Eeld,  that  there  was  nothing  in  the  provisions  of  the  Indian  Limita- 
tion Act  of  1877  which  prevented  the  plaintiff  in  such  suit  from  attacking 
the  said  previous  mortgage,  and  that  it  could  not  be  held  in  a  suit  regard- 
ing the  subsequent  sale,  that  the  title  of  the  mortgagee  had  acquired 
validity  by  prescription. 

But  held,  that  there  was  a  presumption,  which  had  not  been  rebutted, 
that  the  mortgagee  intended  to  keep  alive  the  charge  created  by  the  pre- 
vious  mortgage-deed,  and  that  it  was  not  merged  in  the  subsequent  sale. 

Eeld,  therefore,  that  plaintiff  was  entitled  to  a  declaration  that  the 
sale  would  not  affect  his  reversionary  rights,  but  that  such  declaration 
could  not  affect  the  rights  of  the  mortgagee  under  the  previous  mortgage. 

Further  appeal  from  the  order  of  Khan  Muhammad  Eayat  Khan, 
G,  8.  1;  Divisional  Judge,  Jullundur  Division,  dated  8th  June 
1895. 

Jaishi  Ram,  for  appellants. 

The  facts  of  the  case  suflBciently  appear  from  the  judgment 
of  the  Court  delivered  by 

9(^  Deer.  1898.  Gordon  Walker,  J.— The  material  facts  of  the  case  are  the 

following.  Raj  Mai  mortgaged  the  land  in  suit  with  possession 
to  defendants  for  Rs.  100.  After  his  death,  his  widow,  Mns- 
sammat  Jassi  (defendant  1)  on  7th  March  1878  executed  a 
bond  in  favour  of  defendants  for  Rs.  200,  the  money  being 
required,  it  was  stated,  for  the  funeral  expenses  of  her  husband, 
and  for  her  own  subsistence.  On  3rd  December  1880  Mus- 
sammat  Jassi  mortgaged  the  land  to  defendants  for  Rs.  460, 
the  consideration  being  made  up  of  the  Rs.  300  above  and 
Rs.  160  interest.  Finally  on  10th  April  1894  Mussammat  Jassi 
sold  the  laud  verbally  for  Rs.  659,  which  included  the  Rs.  460 
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above,  and  another  item  of  Rs.  99.  Plaintiffs  sue  for  a  declara- 
tion that  this  sale  shall  not  affect  their  rights  as  reversionary 
heirs  of  Raj  Mai. 

The  first  Court  held  that  the  sale  of  1894  was  fictitious, 
and  declared  it  void  as  against  plaintiffs.  But  with  regard  to 
the  mortgage  for  Rs.  460,  executed  in  1880,  it  held  that  "  though 
*'  it  had  not  been  proved  that  the  sum  of  Rs.  460  was  raised 
"  for  necessity,  yet  as  the  said  deed  was  executed  in  1880,  and 
"  as  plaintiffs  did  not  bring  a  suit  for  cancellation  thereof  with- 

"  in  the  period  of  12  years    ....  they  cannot  now 

*'  raise  an  objection  as  to  the  validity  of  the  said  deed,'*  A 
decree  was  accordingly  passed  which  maintained  the  mortgage 
of  1880  as  against  plaintiffs. 

On  appeal  by  plaintiffs  the  Divisional  Judge  held  that  the 
suit  was  barred  by  limitation  as  regards  the  mortgage  deed  of 
1880,  and  he  dismissed  the  appeal  on  this  ground.  An  appli- 
cation for  revision  (Section  622)  was  made  to  this  Court,  and 
Mr.  Justice  Stogdon  in  his  order,  dated  18th  February  1896, 
remarked  that  plaintiffs'  suit  was  with  regard  to  the  sale  of 
1894,  plaintiffs  not  asking  for  any  relief  in  respect  of  the  mort- 
gage of  1880,  and  that  the  Divisional  Judge  had  neither  dis- 
cussed nor  shown  why  the  suit  as  laid  should  be  barred  by 
limitation.  The  case  was  remanded  to  the  Divisional  Judcre 
for  re-decision  of  the  appeal. 

The  Divisional  Judge  has,  in  the  judgment  now  appealed 
against,  misunderstood  Mr.  Justice  Stogdon's  order,  taking  it 
to  amount  to  a  decision  that  the  suit  was  not  barred  by  time 
as  regards  the  mortgage  of  1880.  Going  into  that  mortgage, 
he  then  found  that  no  necessity  was  proved  for  the  alienation 
beyond  the  original  Rs.  100,  and  ho  has  accordingly  reduced 
the  charge  on  the  land  as  against  the  reversioners  to  Rs.  100, 

In  the  present  appeal  defendants  ask  that  the  order  of 
the  first  Court  should  be  restored,  abandoning  the  sale  of 
1894,  and  falling  back  on  the  mortgage  of  1880.  With  regard 
to  the  latter  it  is  argued  that  it  could  not  be  called  in  question 
because  12  years  had  elapsed  between  its  execution  and  the  suit. 

We  think  that  the  view  of  the  law  taken  by  the  first 
Court  as  stated  above  is  erroneous,  and  that  in  the  present  suit, 
which  is  in  respect  of  the  sale  executed  in  1894,  it  would  be 
open  to  the  plaintiffs,  so  far  as  the  question  of  limitation  is  con' 
cerned,  and  without  reference  to  other  questions,  to  attack  the 
mortgage  of  1880,  the  consideration  of  which  was  included  in 
that  of  the  sale.    On  this  point  we  are  disposed  to  accept  the 
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principle  laid  down  by  Mr.  Justice  Chatterji  in  his  jadgment 
in  a  case  recently  decided  by  this  Court  (Punjab  Record,  55  of 
1897).  Tn  that  judgment  the  leading  authorities  were  review- 
ed, and  it  was  observed  that  "  the  law  of  limitation  has  for  its 
"  immediate  subject  judicial  remedies  only."  It  is  further 
pointed  out  that  Sections  5 — 25  of  the  Act  deal  with  rules  of 
limitation  only,  while  Sections  26 — 28  deal  with  the  acquisition 
or  extinction  of  rights  owing  to  the  lapse  of  time.  Further  on 
the  learned  Judge  observes  : — "  I  should  be  disposed  to  hold 
"  that  none  of  the  articles  in  the  first  division  of  the  2nd 
"  Schedule  of  the  Act,  except  those  to  which  Section  28  can  be 
"  applied,  has  an  extinctive  operation  on  primary  rights,  {.  e., 
"  has  any  other  effect  than  that  of  merely  barring  the  judicial 
"  remedy." 

We  think  that  this  principle  is  applicable  to  the  question 
now  being  considered,  and  that  there  is  nothing  in  the  provi- 
sions of  the  Limitation  4ct  which  prevents  the  plaintiffs  in  the 
present  suit  from  attacking  the  mortgage  of  1880.  It  cannot 
in  short  be  held  (as  the  First  Court  did  apparently  hold)  that 
in  a  suit  regarding  the  subsequent  sale  the'titleof  the  defen- 
dants-mortgagees under  the  mortgage  of  1880  has  acquired 
validity  by  prescription  under  the  Limitation  Act. 

But  there  is  another  view  of  the  case  that  is  put  forward. 
It  is  argued  that  what  was  sold  in  1894  was  only  the  equity 
of  redemption  ;  and  that,  even  if  the  sale  be  declared  invalid 
as  against  the  plaintiffs,  the  mortgage  of  1880  will  remain 
and  cannot  now  be  assailed  by  them. 

The  question  that  arises  here  is  that  of  the  merger  of  the 
mortgage  charge  of  1880  in  the  subsequent  sale  of  1894.  The 
weight  of  authority  on  this  point  seems  to  be  entirely  in 
favour  of  the  contention  of  defendant-mortgagees  that  the 
prior  mortgage  charge  was  kept  alive.  We  may  refer  to 
J.  L.  R.,X  Gale,  1035,  XVI  Gale,  page  523,  XI Mad.,  page  345, 
and  the  question  is  fully  discussed,  special  mention  being  made 
of  the  difference  between  the  English  and  the  Indian  Law,  in 
Ghose  on  the  Law  of  Mortgage  in  India  (Tngore  Law  Lectures), 
2nd  Edition  (1889),  Chapter  XII,  page  369,  and  in  Macpherson, 
7th  Edition,  pages  314-9.  In  Punjab  Record,  38  of  1894,  the 
question  was  between  a  second  mortgagee  and  a  third  mort- 
gagee, the  latter  having  discharged,  according  to  the  stipulation 
in  his  deed,  a  first  mortgage  charge ;  but  according  to  the 
authorities  cited  above,  the  same  principle  would  apply  to  the 
present  case,  which  is  one  of  a  mortgagee  subsequently  purchas. 
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ing.     In  the  decision  last  quoted  Mr.  Justice    Rivaz    observed, 
referring  to   the  decision  of  the   Privy  Council  in    Gokal   Das 
Gopal  Das  v.  Puran  Mul   (I.  L.  R.,    X    Gale,    1035),    a   ruling 
that  has  also  been  quoted   above,  "  it  was  held  that  as   he    (a 
["  subsequent   purchaser)    had  a  right  to  extinguish  the    prior 
V  charge,  or  to  keep  it  alive,    the   question    was  what  intention 
was    to  be    ascribed   to   him,   and  that  in  the  absence  of  evi- 
dence to  the  contrary,  the  presumption  was  that   he  intended 
['  to  keep  it  alive  for  his  own  benefit.     Applying  that   principle 
to  the  present  case,  we   think  thafc   the  presumption  must  be 
'"  that  Ghanaya  (the  purchaser)  when  he  paid  off  Gainda    Rai's 
"  mortgage,  intended  to  keep  alive  the  prior  charge  for  his  own 
"  benefit,  and  this  presumption  is  strengthened  by  the  terms  of 
"  the  deed  in  Ghanaya's  favour,  and  in  nowise  rebutted." 

Applying  this  principle  to  the  present  case  wo  hold  that 
there  is  a  presumption,  Avhich  has  not  been  rebatted,  that  de- 
fendants intended  to  keep  alive  the  charge  created  by  the  mort- 
gage deed  of  1880,  and  that  it  was  not  merged  in  the  sale  of 
1894.  This  suit  is  for  a  declaration  in  respect  of  the  sale  of 
1894,  and  plaintiffs  have  succeeded  in  respect  of  that,  the 
decision  on  this  point  not  being  questioned  on  appeal  to  us. 
Plaintiffs  are  entitled  to  a  decree  in  respect  of  the  sale,  declar- 
ing that  it  shall  not  affect  their  rights  as  reversioners  :  but 
this  will  not  and  cannot  affect  the  rights  of  the  defendants- 
mortgagees  under  the   mortgage  of  1880. 

On  the  merits,  too,  as  regards  the  mortgage  of  1880, 
we  are  unable  to  agree  with  the  Divisional  Judge.  Raj  Mai 
mortgaged  the  land  in  his  life-time,  with  possession  of  mort- 
gagees, to  the  defendants-mortgagees.  Presumably,  therefore, 
he  was  in  debt,  and  there  was  justification,  in  necessity,  for 
the  widow  raising  the  subsequent  loan  of  Rs.  200  for  the 
purposes  recited — Raj  Mai's  funeral  expenses  and  her  own 
subsistence.  The  defendants-mortgagees  were  justified  in 
advancing  her  the  money,  and  this,  with  the  interest,  was  a 
legitimate  charge  on  the  property. 

The  result  of  our  decision  will  be  in  effect  to  restore  the 
decree  of  the  first  Court. 

We  accept  the  appeal,  and  set  aside  the  order  of  the 
Divisional  Judge.  Plaintiffs'  appeal  to  the  Divisional  Judge 
will  stand  dismissed,  and  the  decree'  of  the  first  Court  be 
restored.  Defendants  2 — 7  will  get  their  costs  in  this  Ooart 
and  in  that  of  the  Divisional  Judge. 

Appeal  allowed. 
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No.  72. 

Before  Mr.  Justice  Clarh  and  Mr.  JuUica  Gordon  Walker. 
JAGAN  NATH,  MINOR,  THROUGH  MUSSAMMAT  LAL 
Dt:VI,  AND  ANOTHER,— (Plaintiffs) —APPELLANTS, 
APFEI.I.ATE  SiDK  ^  Versus 

TULSI  DAS  AND  ANOTHER,— (Defendants),— 

RESPONDENTS. 

Case  No-  640  of  1896. 

Hindu  law  -LiahiUty  of  son  for  father's  debt— Oaus  of  proving  that  debt 
was  incurred  for  immoral  purposes — Minor   son — "  Antecedent  debt  "  mean- 
ing of. 

There  being  no  re.agon  why  a  minor  son  should  not  just  as  much  as  an 
adult  son  be  under  a  pious  obligation  to  discharge  his  father's  debts,  the 
onus  of  proving  that  a  father's  debts  were  immoral,  when  it  is  sought  to 
set  aside  an  alienation  by  the  father,  lies  no  less  upon  minor  sons  than 
upon  adult  sons,  the  former  being  in  no  better  position  than  the  latter. 

In  1892  one  G.  C.  mortgaged  six  houses  to  one«T.  D.  for  Rs.  5,500  by 
two  deeds,  and  out  of  the  consideration  Rs.  3,00Cf  was  for  tlio  payment  of 
an  antecedent  debt  and  R«!.  2,500  was  taken  by  G.  C.  in  cash.  G.  C.  then 
rented  the  hons^s  from  T.  D.  and  executed  leases  to  him.  In  1804  T.  D. 
brought  two  suits  against  G.  C.  for  possession  of  the  houses  and  obtained 
two  decrees  for  possession  with  costs  in  the  two  cases  amounting,  respect- 
ively,  to  Rs.  329  and  Rs.  327.  On  the  24th  August  1895  T.  D.  executed  the 
decrees  for  costs  and  attached  the  si.x  houses,  and  further  prayed  that  a  sum 
of  about  Rs.  7,000  which  was  due  to  him  under  the  mortgage-deed  should 
be  reserved  and  the  houses  sold,  the  proceeds  being  applied  towards  the 
satisfaction  of  the  snms  due  on  the  decrees.  The  minor  son  of  G.  C. 
objected  to  the  attachment,  but  his  objection  was  dismissed.  lie  accord- 
ingly filed  the  present  suit  on  the  20th  February  1896  for,  release  of  the 
houses  from  attachment,  and  it  was  contended  on  his  behalf  that  G.  C.'s 
debts  were  incurred  for  immoral  purposes,  and  that  the  onus  of  proving 
that  they  were  not  so  rested  in  this  case  upon  T.  D.  because  (a)  the  son 
was  a  minor,  and  (b)  Rs.  2,500  of  the  original  debt  having  been  taken  in 
cash  by  G.  C.  at  the  time  of  mortgage  was  hot  an  antecedent  debt. 

Held,  that  the  minority  of  the  gon  was  no  reason  why  the  burden  of 
proof  should  be  shifted  from  him. 

Held,  farther,  that  inasmuch  as  there  were  decrees  for  Rs.  329  and 
Rs.  327agaiuat  G.  0.  at  the  time  when  plaintiff  institateJ  the  present  suit, 
such  decrees  were  antecedent  debts  which  plaintiff  was  under  a  pious 
obligation  to  pay  unless  ho  could  prove  that  they  bore  an  immoral  taint. 

"  Antecedent  debt "  means  with  regard  to  a  mortgage  a "  debt 
antecedent  to  the  transaction,"  and  in  the  case  of  a  proceeding  by  suit  a 
"  debt  antecedent  to  the  suit." 

/.  L.  R.,  XX  Calc,  328,  followed. 

As  regards  the  contention  that  thongh  the  amounts  of  the  decrees 
might  be  antecedent  debts,  yet  that  this  did  not  apply  to  the  whole  of  the 
mortgage-money  due  on  the  mortgages,  held,  tnat  inasmuch  as  the  decrees 
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for  possession  and  the  order  in  execution  for  sale  of  the  houses  sabjecfc  to 
T.  D.'s  mortgages  substantially  charged  the  whole  mortgage-money  on 
the  property,  plaintiff  in  suing  to  set  aside  orders  passed  against  him  in 
furtherance  of  T.  D.'s  remedy  for  his  debt,  was  attempting  to  set  up  his 
riglit  against  the  creditor's  remedy  for  his  debt,  which  on  the  authority 
of  I.  L.  R.,  XIII  Calc,  21,  he  could  not  be  allowed  to  do. 

Found,  on  the  evidence,  that  plaintiff  had  failed  to  prove  that  the  debts 
of  G.  C.  were  for  immoral  purposes. 

First  appeal  from  the  crder  of  Bai    Mul  Haj,    District  Judge'^ 
Lahore  District,  dated  1th  May  1896. 
Jaisbi  Ram,  for  appellants. 
Lai  Chand,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by 

Clark,  J. — In  1892  Gyan  Chand  mortgaged  six  houses  to     .^rd  Deer.  1898. 
Tulsi  Das    for  Rs.  5,500  by  two  deeds.     Out   of  the  considera- 
tion Rs.  3,000  went  to  pay  au  antecedent  debt  to  Narain  Singh, 
and  Rs,  2,500  was  taken  in  cash. 

Gyan  Chand  then  rented  the  houses  from  Tulsi  Das  and 
executed  leases  to  him. 

In  1894  Tulsi  Das  brought  two  suits  against  Gyan  Chand 
for  possession  of  the  houses  and  got  two  decrees  for  possession 
with  costs  in  the  two  cases  amounting,  respectively,  to  Rs.  329 
and  Rs.  327. 

On  24th  August  1895  Tulsi  Das  executed  the  decrees  for 
costs  and  attached  the  six  houses  ;  he  further  prayed  that  the 
sum  of  about  Rs.  7,000  which  was  due  to  him  under  the 
mortgage-deeds  should  be  reserved  and  the  houses  sold  and 
the  proceeds  be  applied  towards  the  satisfaction  of  the  sums 
due  on  the  decrees.  The  Court  passed  orders  that  this  should 
be  done   under  Section  295  (6),  Civil  Procedure  Code. 

Jagan  Nath,  minor  son  of  Gyan  Chand,  and  Mussammafc 
Lai  Devi  objected  to  the  attachment.  Their  objection  was  dis- 
missed on  5th  December  1895.  They  filed  this  suit  on  20tb 
February  1896,  for  release  of  the  houses  from  attachment, 
Jagan  Nath  alleging  that  the  debts  w^ere  incurred  for  immoral 
purposes  and  Mussammat  Lai  Devi  that  she  had  a  right  of 
residence  in  and  maintenance  against  the  houses,  and  that  they 
could  not  be  attached  in  Gyan  Chand's  decree. 

The  District  Judge  held  that  plaintiffs  had  failed  to  prove 
that  the  debt  was  incurred  for  immoral  purposes,  that  the 
purchasers  of  the  property  would,  it  appeared  to  him,  take  it 
subject  to  the  wife's  rights  of  maintenance  and  residence  if 
there  were  no  other  property.     He  dismissed  the  suit. 
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Plaintiffs  have  appealed  to  this  Court ;  their  pleader  has 
abandoned  his  appeal  as  far  as  it  concerns  the  rights  of  the 
wife,  as  he  is  content  vpith  the  judgment  of  the  First  Court  as 
far  as  her  right  is  concerned,  so  this  appeal  only  deals  with,  the 
rights  of  Cyan  Chand's  minor  son,  Jagan  Nath. 

It  is  not  denied  generally  that  if  a  son  seeks  to  escape  from 
having  his  interest  in  property  alienated  by  his  father  sold,  it 
rests  upon  him  to  show  that  the  debt  was  incurred  for  immoral 
purposes ;  but  it  is  argued  that  there  are  two  reasons  why  the 
onus  in  this  case  should  not  be  thrown  upon  plaintiff : — 

(1)  Because  he  is  a  minor. 

(2)  Because  Rs.  2,£00  of  the  original  debt  was  not  an- 
tecedent debt,  but  was  taken  by  Gyan  Chand  in  casli 
at  the  time  of  the  mortgage. 

As  regards  the  first  point.  There  is  no  reason  wliy  a 
minor  son  should  not  just  as  mucb  as  an  adult  son  bo  under  a 
pious  obligation  to  discharge  Jiis^^father's  debts. 

We  have  consulted  a  vast  number  of  cases  of  a  similar 
nature  to  the  present,  and  in  none  of  them  was  it  advanced 
that  a  minor  son  was  as  regards  onus  in  a  different  position 
from  an  adult  son.  In  many  of  these  cases  the  sons  were 
minors  and  the  onus  of  proving  immoral  taint  of  debt  was 
thrown  upon  them,  e.  g,,  J,  Zr,  E,,  XX  Cole,  328,  and  XIII  All.j 
216,  Bhattacharji's  Commentaries  on  Hindu  Law,  page  230, 
"  says  :  With  regard  to  the  management  of  the  family  estate  the 
"  powers  of  the  father  who  has  infant  sons  cannot  be  less  than 
"  those  of  one  whose  sons  are  adults," 

In  fact  the  converse  of  this  proposition  has  been  held :  the 
Bengal  Court  has  held  that  though  such  an  alienation  binds  the 
minor  it  cannot  bind  adults  without  their  consent,  express  or 
implied  {vide  Mayne's  Hindu  Law,  5th  Edition,  para.  286), 

The  question  of  onus  is  discussed  on  page  138  of  Tagore 
Law  Lectures  of  1895-96,  and  it  is  stated  that  it  is  settled  by  a 
long  course  of  decisions  that  the  sons  have  to  show  that  the  debts 
were  of  an  immoral  nature,  and  in  the  absence  of  any  evidence 
on  the  point  the  debt  must  be  presumed  to  be  of  a  character 
binding  on  the  heirs  ;  there  is  no  limitation  mentioned  as  regards 
minor  sons. 

We  hold,  therefore,  that  as  regards  the  onm  of  proving 
that  a  father's  debts  were  immoral  when  seeking  to  set  aside 
an  alienation  by  the  father,  the  minor  sons  are  in  no  better 
position  than  tho  adult  sous,  and  the  onus  lies  upon  them. 
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As  regards  the  next  point,  that  Rs.  2,500  out  of  Rs.  5,500 
was  not  an  antecedent  debt  and  that  the  onus  lies  upon  Tulsi 
Das  to  prove  that  it  was  taken  for  legal  necessity. 

The  meaning  of  "  antecedent  debt  "  is  discussed  on  page  142, 
Tagoro  Law  Lectures,  1895-96,  and  in  J.  L.  B.,  XX  Gale,  328, 
where  it  is  held  that  antecedent  debt  rueans  with  regard  to 
the  mortgage  "  debt  antecedent  to  the  transaction,"  and  iu  the 
case  of  a  proceeding  by  suit  "  debt  antecedent  to  the  suit." 
We  take  it  that  antecedent  debt  in  this  case  means  debt  ante- 
cedent to  the  suit.  There  wore  decrees  for  Rs.  329  and  Rs.  325 
against  Gyan  Chand  when  plaintiff  instituted  this  suit ;  these 
Avere  an,tecedent  debts  and  plaintiff  was  under  a  pious  obliga- 
tion to  pay  them  unless  he  could  show  that  they  bore  an 
immoral  taint. 

Great  reliance  is  placed  by  plaintiff's  pleader  on  Punjab 
Record,  No.  152  of  1888,  where  a  distinction  was  drawn  between 
an  antecedent  debt  and  a  present  loan,  and  it  was  held  as  re- 
gards the  present  loan  that  the  mortgagee  was  bound  to  estab- 
lish that  the  advance  was  made  by  him  after  a  reasonable  and 
fair  enquiry  that  satisfied  him,  as  a  prudent  man,  that  the 
money  was  required  for  the  legal  necessities  of  the  family. 

This  question  was  considered  by  Mr.  Justice  Rivaz  in 
Punfah  Record,  No,  33  of  1892.  He  there  says :  "  As  to  the  argu- 
•'  ment  that  the  sons  cannot  be  held  liable  for  an  undertaking 
"  not  arising  out  of  an  antecedent  debt,  in  absence  of  proof  that 
*'  the  money  was  required  for  the  legal  necessities  of  the  family, 
"  in  whicb  connection  Punjab  Record,  No.  152  of  1888,  is  relied 
"  upon,  it  is  sufficient  to  point  out  that  the  contention  breaks 
"  down  with  reference  to  the  particular  facts  of  this  case,  and 

"  the  true  question  for  decision But  what  wo 

"  have  now  to  deal  with  is  the  decree  subsequently  obtained 
"  against  the  father  under  his  contract  of  guarantee,  and  the 
*'  question  is  whether  the  whole  of  the  ancestral  property  is 
"  liable  to  attachment  and  sale  in  execution  of  that  decree. 
"  The  decree  was  in  my  opinion  undoubtedly  obtained  for  an 
"  antecedent  debt,  and  any  sale  which  followed  in  execution 
*•  would  be  in  the  nature  of  an  involuntary  alienation  for  a  debt 
*'  of  that  character.  The  above  view  renders  it  unnecessary  to 
"  consider  whether  the  broad  distinction  drawn  in  No.  152  of 
*'  1888  between  alienations  in  consideration  of  a  present  loan 
"  and  those  for  the  payment  of  an  antecedent  debt  can  be  sup- 
"  ported  in  view  of  the  more  recent  expositions  of  the  law  by 
"  the  Judicial  Committee." 
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The  same  distinction  as  is  pointed  ont  by  Mr.  Jastice 
Rivaz  in.  that  case  occurs  also  in  this  case.  Here  also  there 
is  a  decree  for  costs  against  the  father  subsequent  to  the  ori- 
ginal mortgage,  and  that  decree  is  a  debt  which  at  the  time  of 
instituting  the  suit  plaintiff  was  under  a  pious  obligation  to  pay. 

But  it  maybe  urged  that  though  the  amounts  of  the  decrees 
for  costs  may  be  antecedent  debts,  yet  that  this  does  not  apply 
to  the  whole  of  the  mortgage-money  dne  on  the  mortgages. 

In  this  connection  we  must  remember  that  the  decrees  for 
possession  and  the  order  in  execution  for  the  sale  of  the  houses 
subject  to  Tulsi  Das's  mortgages  substantially  charge  the  whole 
mortgage-money  on  the  property. 

In  J.  L.  R.,  XIII  CaU.,  21,  their  Lordships  of  the  Privy  Coun- 
cil said  :  "  The  decisions  have  for  some  time  established  the  prin- 
"  ciple  that  the  sons  cannot  set  up  their  rights  against  their 
"  father's  alienation  for  an  antecedent  debt,  or  the  creditors' 
**  remedies  for  their  debts,  if  not  tainted  with  immorality." 

Plaintiff  is  setting  up  his  right  against  the  crediiors  remedy 
for  his  debt,  and  ho  cannot  he  allowed  to  do  this.  It  is  clear  on 
the  authority  of  1.  L.  B.,  XK  Calc,  328,  that  if  Tulsi  Das  were 
suing  Gyan  Chand  and  Jagan  Nath  for  his  debt  on  the 
mortgage-deeds  the  whole  amount  of  the  mortgage-money 
would  be  considered  antecedent  debt,  and  that  Jagan  Nath's 
property  would  be  liable  unless  he  could  prove  immoral  taint  on 
the  debt. 

There  is  no  apparent  reason  why  Jagan  Nath  should  be  in 
a  better  position  when  he  comes  into  Court  and  seeks  to  set 
aside  orders  which  have  been  passed  against  him  in  furtherance 
of  Tulsi  Das's  remedy  for  his  debt. 

We,  therefore,  hold  that  even  as  regards  the  cash  loan  to 
Gyan  Chand  made  at  the  time  of  the  mortgage  the  onus  lay 
upon  plaintiff  to  prove  an  immoral  taint  on  the  debt. 

It  is  then  argued  that  it  is  proved  that  the  debt  was  raised 
for  immoral  purposes.  We  have  carefully  considered  the  evi- 
dence on  this  point,  and  the  rulings  on  the  subject  of  what 
evidence  is  required  on  the  subject.  We  think  that  the  evidence 
is  vague  and  meagre,  and  falls  far  short  of  proving  that  the 
money  was  raised  for  immoral  purposes. 

We,  therefore,  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 
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No.  73. 

Before  Mr.  Justice  Reid  and  Mr,  Justice  Anderson. 
MAHTAB-UD-D]N,—(Dkff:ndant),— APPELLANT,  ] 

Yersus  7  Appeli-ate  Sibe. 

KARAijJ  TLAHI  AND  OTHERS —(Plaintiffs),—  ' 

RESPONDENTS. 
Case  No.  1353  of  1896. 

Pre-emption — Parties  with  equal  rights  of  pre-emption — Liability  of 
party  who  privately  purchases  from  original  vendor  to  be  defeated  by  party  who 
siibsequently  to  such  purchase  sues  original  vendor  and  vendee  for  pre-emption. 

A,  having  sold  certain  property,  in  respect  of  which  X  and  Y  had  eqnal 
rights  of  pre-emption,  to  B,  X  privately  purchased  the  said  property  from 
B.    Subsequently  to  such  re-sale,  Y  sued  A  and  B  for  pre-emption. 

Held,  that  X  by  his  purchase  from  B  had  asserted  his  pre-emptive  title  1 
in  so  efficacious  a  form  as  to  be  entitled  to  have  his  bargain  secured  to  him  J 
against  everyone  not  having  a  superior  right  of  pre-emption. 

No.  138,  Punjab  Record,  1884,  and  I.  L.  R.,  XX  All.,  100,  fidlouied. 
Further  appeal  from  the  ord'^r  of  G.  P.  Bird,  Eaqnirp,  Divisional 
.fudge,  Hoshiarpur  Division,  dated  Slh  May  1896. 
Mnhammad  Sliafi,  for  appellant. 
Jaishi  Ram,  for  respondents. 
The  jadgment  of  the  Coarfc  was  delivered  by 

Reid,  J.— The  question  for  decision  is  whether  the  plaintiffs-     16^;^  Jany.  1899. 
respondents  are  entitled  to  possession  by  pre-emption  of  certain 
property  in  respect  of  which  a  deed  of  sale  has  been  executed 
in  favour  of  the  appellant. 

Ghulam  Muhammad  sold  one-third  of  a  house  to  Ghulam 
Ghaus,  who  in  turn  sold  it  to  the  appellant,  owner  of  another 
third  of  the  house,  the  remaining  third  being  owned  by  the 
plaintiffs. 

The  date  of  the  appellant's  sale  deed  is  the  7th  April 
1894,  and  on  the  facts  we  see  no  reason  to  hold  that  the  sale 
was  not  valid  and  contracted  in  good  faith,  or  that  the  appel- 
lant and  plaintiffs-respondents  had  not  equal  pre-emptive  rights. 

On  the  4th  May  1894  the  plaintiffs  sued  for  possession 
by  pre-emption,  making  Ghulam  Muhammad  and  Ghulam 
Ghaus  parties,  and,  on  the  latter's  statement  that  he  had  sold 
to  the  appellant,  amended  the  plaint  by  adding  the  appellant 
as  a  defendant. 

The  pleader  for  the  respondents  contended  that  notice   of 
suit   had  been   served  on  the  vendor  and  original  vendee  before 
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the  7fch  April  1894,  but  has  been  unable  to  support  this  con- 
tentioa  from  the  record,  and  it  is  unnecessary  to  consider  how 
far  this  service  of  notice,  if  proved,  would  affect  the  rights  of 
the  parties ;  62  and  68,  Punjab  Record,  1879,  and  83,  Punjab 
Recorfi,  1888,  relied  on  by  the  pleader  for  the  respondents,  do 
not  assist  them.  There  is  no  question  here  of  a  pre-emptor 
having  to  take  over  the  bargain  of  a  purchaser  from  the  original 
vendee,  neither  of  whom  had  rights  equal  to  that  of  the  pre- 
emptor,  or  of  the  vendor  and  vendee  cancelling  their  sale  to 
defeat  the  pre-emptor,  but  the  question  is  whether,  where  two 
persons  have  equal  rights  of  pre-emption,  he  who  purchases 
privately  from  the  vendee  has  shown  less  diligence  than,  and 
can  be  defeated  by,  him  who,  subsequently  to  the  purchase  by 
the  former,  sues  the  original  vendor  and  vendee  for  pre-emption. 
138,  Punjab  Record,  1884,  and  Serh  AL^l  v.  Hiikam  Singh,  I.  L.  R., 
XX  All.,  100,  are  authority  against  this  proposition.  It  is 
contended  that  in  the  former  case  the  private  sale  Avas  to  •  one 
vv^ith  superior  rights  of  pre-emption,  and  that  to  allow  a  pre- 
emptor  to  purchase  privately,  is  to  allow  a  vendee  to  choos* 
which  of  rival  pre-emptors  should  be  allowed  to  purchase,  and 
is  opposed  to  the  provisions  of  the  Punjab  Laws  Act,  which 
allow  this  choice  only  to  the  vendor. 

We  can  find  nothing  in  the  Punjab  Laws  Act  in  support  of 
the  latter  contention,  while  the  principle  laid  down  in  138,  Punjab 
Record,  1884,  applies  to  a  pre-emptor  with  equal  rights,  and 
the  Allahabad  ruling  is  directly  in  point.  In  83,  Punjab  Record, 
1888,  preference  was  given  to  the  pre-emptor  who  first  asserted 
his  claim. 

In  the  terms  of  the  judgment  of  Tremlett,  J.,  in  138,  Punjab 
Record,  1884,  we  find  that  the  appellant,  by  his  purchase  from 
Ghulam  Ghaus,  not  only  asserted  his  pre-emptive  title,  bnt 
asserted  it  in  so  efficacious  a  form  as  to  be  entitled  to  have  his 
bargain  secured  to  him  against  every  one  not  having  a  superior 
right,  and  we  decree  the  appeal  and  restore  the  decree  of  the 
Court  of  first  instance,  with  costs  here  and  below. 

Appeal  allowed. 
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No.  74. 

Before  Mr.  Justice  Chatterji  and  Mr.  Justice  Rohertson. 
KUNDAN  AND  OTHERS,— (Plaintiffs), -APPELLANTS,  ^ 

Versus  L  Appellate  Side. 

SUNDAR  SINGH  AND   OTHERS,-(Defendaots),—        ) 
RESPONDENTS. 

Case  No.  393  of  1896. 

Custom — Succession— Chundawand  or  Fagwand  rule — Sindhu  Jats  of 
Bagiana  Kalan,  Chunian  talisil,  Lahore  District — Burden  of  proof . 

la  a  case  in  which  tho  parties  were  Sindhu  Jats  of  Bagiana  Kalan, 
Chunian  tahsil,  Lahore  District,  found,  that  plaintiffs,  upon  whom  the  onus 
rested,  had  failed  to  prove  that  in  questions  of  succession  the  parties  were 
governed  by  the  Chunduwand  and  not  by  the  Pagiuand  rule. 

Further   oppeal  from  the    order    of   Colonel   C.    H.    T.  Marshall, 
Divisional  Judge,  Lahore  Division,  dated  24ith  February  1896. 
Tho  judgmeat  of  the  Court  was  delivered  by 

Chatterji,  J. — Parties  in  this  case  are  Sindhu  Jats  of  Bagi-  16^/i  Jany.  1899. 
ana  Kalan  in  the  Chunian  tahsil  of  the  Lahore  District.  Plain- 
tiffs are  tho  grandsons  of  one  Jowala  Singh  and  sue  their  uncles 
and  cousins,  on  the  death  of  their  grandfather,  for  one-half 
of  his  estate  on  the  principle  of  Ghundawand  because  their 
father  Wadhawa  Singh  was  the  only  son  of  Jowala  Singh  by 
one  wife,  the  defendants  being  the  descendants  of  the  other 
wife.  Jowala  Singh  appears  to  have  divided  his  land  among 
his  sons  for  the  purpose  of  cultivation  without  partition,  and 
plaintiffs' father  had  about  14  ghumaos  of  land,  wliich  were 
nearly  equal  to  his  share  by  the  rule  of  Pagitand. 

The  defendants  plead  that  Chundaioand  is  not  applicable 
to  the  parties  but  PcrgfU-'awtZ,  and  this  is  the  real  question  in 
dispute  between  the  parties,  the  Courts  below  having  rightly 
found  that  there  was  no  final  partition  made  by  Jowala  Singh 
among  his  sons,  as  is  further  asserted  by  defendants.         . 

The  First  Court  held  that  the  rule  of  Ghundawand  governs 
the  parties  and  gave  plaintiffs  the  decree  they  asked  for,  but  this 
was  reversed  by  the  Divisional  Judge,  who  found  that  principle 
of  division  was  Fagwand. 

We  have  gone  through  the  record  and  examined  the  pre- 
cedent I'elied  on  by  the  First  Court.  The  case  decided  by 
Munshi  Kadir  Bakhsh  on  29th  May  1882  was  one  from  the 
village  of  Kanwin,  which  is  not  far  from  Bagiana  Kalan,  but  is 
not  in  point.  It  was  a  suit  between  the  descendants  of  one 
Jodh  §ingh  by  his  two  wives  for  division  of  the  property  left 
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by  one  Badau  Singh,  a  collateral  equally  related  to  them,  on 
the  principle  that  the  sons  of  Jodh  Singh  were  entitled  to  equal 
shares.  The  defendants  contended  that  they  inherited  Badan 
Singh's  land  aceording  to  the  rule  of  Chnndawand.  The  judg- 
ment of  the  Court  of  appeal  pi^oceeds  mainly  on  the  ground 
that  the  parties  had  partitioned  the  land  on  the  latter  principle 
through  the  Tahsildar  by  private  arbitrators  and  that  plaintiffs 
had  agreed  to  the  award  and  allowed  mutation  to  take 
place.  The  Court  also  expressed  an  opinion  that  the  Chtuida- 
wand  rule  obtained  among  the  parties,  but  Munshi  Kadir  Bakhsh 
had  held  that  this  was  proved  in  respect  of  land  inherited  from 
collaterals  and  did  not  find  that  it  prevailed  in  the  case  of 
lineal  succession.  Altogether  this  case  appears  to  be  wholly 
insufficient  to  prove  the  custom  set  up  by  the  plaintiffs. 

It  is  found  by  every-day  experience  and  has  been  laid  down 
in  numerous  rulings  of  this  Court  that  the  usual  rule  of  division 
of  ancestral  property  among  sons  and  grandsons  is  Pagwand, 
and  it  therefore  lay  on  the  plaintiffs  to  prove  that  the  rule  of 
Chundawand  governs  the  parties.  The  Riwaj-i-am  of  Sindhu 
Jals  of  iahsil  Chuuian  of  the  Settlement  of  1805-68,  vide  answer 
to  question  131,  says  that  Fagwand  is  the  custom,  and  the 
Customary  LaAv  of  Lahore  prepared  by  Mr.  G.  C.  Walker  at  the 
last  Settlement,  page  9,  question  2,  says  the  same.  In  No.  63 
Pnnjnh  Beard,  188"),  it  was  found  after  inquiry  in  Lahore  that 
Sindhu  Jats  who  had  emigrated  from  Kana  Kacha  in  that 
District  to  Kot  Jograj  in  the  Gurdaspur  District  were  governed 
by  the  custom  of  Pagunind. 

All  this  constitutes  a  strong  case  in  support  of  the  defend- 
ants' contention,  and  the  plaintiffs  have  failed  to  rebut  it.  The 
oral  evidence  on  both  sides  is  of  little  value  and  may  bo  left 
out  of  account.  It  may  be  the  case  that  the  Chundawand  rule 
prevailed  more  in  the  old  days,  but  there  can  bo  no  doubt  that 
Pagwdud  is  now  the  dominant  custom  in  the  parties'  tribe  and 
locality.  Probably  it  is  giadually  superseding  the  other  every- 
where. 

We  ui)hold  the  decree  of  the  Divisional  .ludge  and  dismiss 
this  appeal  with  costs. 

A}''peal  dismissed. 
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No.  75. 

Before  Mr.  Justlcp-  Chatterji  and  Mr.  Jaatlce  Robertson. 
ARUR  SINGH  AND  OTHERS,— (PLAiNriFFs),— 


Appellate  Side. 


APPP]LLANTS,  / 

Versus  I 

MUSSAMMAT  LACHMI  AND  OTHEaS,— (Defendants),—   ^ 
RESPONDENTS. 
Case  No.  825  of  1896. 

Cuntom — Alienation  b)/  sonfess  proprietor — Locus  standi  of  remote  collufe' 
raU  to  object  to  alienation — Dhillon  Jats,  Lahore  District, 

The  right  of  male  ao;nafce8  to  contest  alienations  by  sonless  proprietors 
IS  founiled  on  the  fundamental  principles  on  which  hind  is  held  amnng<>gri- 
cnltural  tribes  in  the  Punjab,  and  so  far  from  there  bHing  any  a  priori  pre- 
sumption against  the  locus  standi  of  male  agnates  beyond  a  certain  degree 
of  relationship  to  object  to  such  alienations,  the  presumption  is  exactly  the 
reverse. 

Held,  therefore,  in  a  case  in  which  the  parties  were  Dhillon  Jat^  of  the 
Lahore  District,  that  plaintiffs  wlio  were  related  to  the  alienor  in  the  ninth 
degree  were  competent  to  object  to  the  alienation  in  question. 

The  mere  facts  that  the  property  in  dispute  was  situate  in  a  large 
place  (w.  Basin),  which  was  almost  a  town,  that  land  was  held  there  by 
various  tribes,  and  that  numsron^  alienations  had  taken  place  therein  (but 
almost  all  subsequently  to  1893)  without  objection  by  male  agnates,  held 
not  to  bo  per  se  sufHciont  to  establish  the  right  of  a  sonless  proprietor  to 
alienate  without  necessity. 

Further  appeal  from  the  order  of  Colonel  C.  H.  T.  Marmall,  Divi- 
sional Judge,  Lahore  Division,  dated  '6\st  October  1895. 
Jaishi  Ram,  for  appellants. 
Shib  Das,  for  respondents. 

The  case  was  remanded  for  further  inquiry  by  the   follow- 
ing order  of  the  CourJ.,  delivered  by 

Chatterji,  J,— The  facts  of  this  case  appear  from  the  judg-    \^th  Jany.  1899. 
ments  of  lower   Courts.     According  to  the  genealogical  tree  the 
plaintiiJ's  are  related  to  the  alienor  in  the  ninth  degree  incladin*' 
him  as  well  as  the  common  ancestor  Malika  in   the   reckoning. 
The  parties  are  Dhillon  Jats. 

The  first  point  for  decision  is  Avhether  plaintiffs  are  compe- 
tent to  object  to  the  alienation  by  virtue  of  their  relationship  to 
Arjan  Singh.  The  lower  Courts  have  held  on  the  strength  of 
certain  rulings  of  this  Court,  viz.,  Nos.  20,  Pivjab  liecord,  1890, 
118,  Punjnh  Record,  1891,  9,  Funjah  liecord,  1892,  56,P««/aft  Re- 
cord, 1889,  113,  Pun/abUecord,  1883,  and  15,  Punjab  Record,  1888, 
that  they  are   not.     We  do  pot  thiiik    these  puthoritiea    are 
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suflficient  to  justify  the  decision  of  the  question  of  plaintiffs'  locus 
standi  Sidverselj  to  them,  on  a  priori  grounds.  No.  113,  Punjab 
Record,  1883,  was  decided  before  the  burden  of  proof  in  regard  to 
alienations  of  ancestral  land  by  childless  proprietors  among 
Punjab  agriculturists  in  the  presence  of  male  agnates  was  defi- 
nitely laid  down  by  a  Full  Bench  of  this  Court  in  No.  107,  Punjab 
Record,  1887.  In  Nos.  56,  Punjab  Record,  1889,  and  9,  Punjab 
Record,  1892,  it  was  found  upon  inquiry  that  by  custom  remote 
collaterals  were  not  competent  to  object  though  it  is  noteworthy 
that  the  order  of  remand  in  the  latter  case  sets  out  that  there 
was  a  presumption  in  favour  of  the  then  plaintiffs  who  Avere  re- 
lated to  the  alienor  in  the  eighth  degree.  In  Nos.  118,  Punjab  Re- 
cord, 1891,  and  15,  Punjab  Record,  1888,  the  finding  was  in  favour 
of  distant  collaterals  though  doubtless  the  villages  in  which  the 
disputed  lands  were  situate  were  held  compactly  by  single  tribes. 
It  was  also  pointed  out  in  the  latter  judgment  that  no  hard-and- 
fast  rule  that  relations  beyond  a  certain  degree  had  no  locus 
standi  could  be  laid  down.  No.  20,  Punjab  Record,  1890,  was  a 
decision  on  the  facts  of  that  particular  case  though  it  followed 
certain  earlier  authorities.  The  tenure  of  the  village  is  no  doubt 
an  important  factor  in  questions  of  this  kind,  but  ifc  does  not  by 
itself  enable  the  Court  to  decide  what  degree  of  relationship  en- 
titles a  male  collateral  to  object  and  what  disqualifies  him  from 
doing  so.  It  has  a  more  immediate  bearing  on  the  question 
whether  the  childless  male  proprietor  is  uncontrolled  or  not  in 
his  power  of  alienation. 

In  later  decisions  of  this  Court  where  the  matter  has  been 
directly  considered  and  decided  the  rule  laid  down  is  that  there 
is  no  a  priori  presumption  against  the  locus  standi  of  male  agnates 
beyond  a  certain  degree  of  relationship  to  object  to  alienations 
of  this  description,  and  that  the  presumption  is  exactly  the  re- 
verse. See  Nos.  100  and  101,  Punjab  Record,  1893,  where  the  re- 
ported cases  on  the  point  were  discussed,  and  it  was  held  that  no 
definite  rule  could  be  deduced  from  them  to  the  effect  that  re- 
lations within  a  certain  degree  of  propinquity  alone  could  be 
presumed  to  be  entitled  to  object  to  alienations  by  a  sonlcsa  pro- 
prietor and  not  those  beyond  that  limit,  and  that  in  the  case  of 
a  plaintiff  falling  under  the  latter  category  the  Court  would  be 
justified  in  framing  a  preliminary  issue  and  calling  on  him  to 
prove  his  right  to  sue  by  custom.  See  also  No.  14,  Punjab  Record, 
1895,  to  the  same  effect,  and  Roe  and  Rattigan's  Tribal  Law  in 
the  Punjab,  pages  126,  127. 

The  right  of  male  agnates   to  contest   such   alienations   is 
founded  on  the  fundamental  principles  on  which    land   is   held 
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among  agi'icultural  tribes  in  the  Punjab.  As  observed  by  Sir 
Meredyth  Plowdsn  in  No.  50,  Punjab  Record,  1893,  page  230: 
"  No  individual,  whether  or  not  he  has  male  issue,  is  under  ordi- 
"  nary  circumstances  competent  by  his  own  act  to  prevent  the 
"  devolntionof  ancestral  land  in  accordance  with  the  rules  of  in-  « 
"  heritance,  that  is  upon  his  male  descendants  in  the  male  line,  if 
"  any,  or  failing  them  upon  his  agnate  kinsmen  in  the  order  of 
"  proximity.  The  exercise  of  any  power  which  would  affect  the 
"  operation  of  these  rules  to  the  detriment  of  the  natural  succes- 
"  sors  to  ancestral  land  is  liable  to  be  controlled  by  them  whether 
"  the  act  done  be  a  partition  or  gift  or  sale  or  mortgage  otherwise 
"  than  for  necessity."  This  rule  has  been  thoroughly  recognized 
.since  the  passing  of  the  Full  Bench  decision  No.  107,  Punjab  Re- 
cord, 1887.  This  being  the  case  all  agnates  who  are  heirs  by 
virtue  of  their  relationship  have  presumably  the  right  of  objec- 
tion to  any  act  which  injures  their  right  of  succession,  and  it  is 
difficult  to  see  how  an  arbitrary  line  can  be  drawn  in  favour  of 
agnates  up  to  a  certain  degree,  and  those  beyond  excluded  from 
the  benefit  of  the  presumption.  Suppose  A  has  an  admitted 
right  to  contest  an  alienation  without  necessity  by  B,  his  colla- 
tei'al  fifth  in  descent  from  the  common  ancestor.  How  can  it 
be  assumed  that  he  loses  his  right,  or  that  it  should  be  presumed 
not  to  exist,  if  B  happens  to  die  before  him  and  the  alienation 
is  made  by  B's  son. 

We  find,  therefore,  on  the  first  issue  that  plaintiffs  have  a 
locus  standi  to  sue. 

The  next  issue  as  to  the  power  of  Arjan  Singh  to  alienate 
without  necessity  has  been  found  in  the  affirmative  against  the 
plaintiffs'  contention.  But  we  are  unable  to  accept  this  view. 
The  grounds  of  the  lower  Courts'  decision  are  that  Basin  is  a 
large  place,  almost  a  town,  in  which  land  is  held  by  various 
tribes,  and  that  numerous  alienations  have  taken  place  thereia 
without  objection  by  the  male  agnates.  As  regards  the  consti- 
tution of  the  village  the  information  is  very  meagre.  The  Pat- 
wari  says  the  tenure  is  pattidari  hhayachara,  and  no  attempt 
was  made  to  ascertain  its  real  character.  The  mere  fact  that 
land  in  the  village  is  held  by  several  tribes  is  not  unfavourable 
to  the  plaintiffs  if  the  holdings  are  compact  and  ancestral.  As 
regards  the  alienations  more  than  a  hundred  are  said  to  have 
taken  place  according  to  the  Patwari,  but  they  are  almost  all 
subsequent  to  1893,  and  it  was  therefore  impossible  to  say  with 
any  certainty  at  the  time  the  case  was  tried  that  they  were  not 
objected  to  by  the  collaterals.  The  facts  of  these  alienations  were 
not  inquired  into  as  the  lower   Courts  were  apparently  under 


260  CIVIL  JUDGMENTS— No.  75.  [  Rkcord 

the  impression  that  a  mere  multitude  of  such  transfers  were 
sufficient  to  establish  an  unrestricted  power  of  alienation.  That 
no  suits  were  filed  may  have  been  due  to  the  fact  that  the  re- 
versioners were  satisfied  that  the  alienations  were  proper,  or 
that  their  consent  was  obtained,  or  that  they  were  too  poor  to 
litigate,  or  the  amount  of  land  alienated  may  have  been  very 
small.  Nothing  was  done  to  ascertain  if  their  quiescence  was 
due  to  any  of  the  above  causes.  It  must  also  be  borne  in  mind 
that  a  reversioner  is  not  bound  to  sue  so  that  his  mere  silence 
generally  goes  for  nothing,  Avhile  if  he  sues  and  obtains  a  decree 
the  fact  goes  far  to  prove  the  custom.  It  appears  from  the 
Patwari's  evidence  that  there  was  a  suit  of  this  nature  in  the 
village  before  in  which  decree  was  passed,  Ghetii,  Singh  v.  Chanda 
Singh,  but  the  record  appears  not  to  have  been  sent  for,  nor  any 
attention  paid  to  the  case.  There  has  never  been  a  judicial 
decision  that  the  custom  of  unrestricted  alienation  prevails 
among  the  proprietors  of  this  village  generally,  orthe  Dhillon  Jat 
portion  of  them  in  particular.  The  ordinary  presumption  is  rhe 
other  way,  and  there  are  published  cases  which  show  that 
Dhillon  Jats  follow  the  usual  agricultural  custom.  We  consider 
the  inquiry  on  this  point  has  been  an  extremely  perfunctor}'^ 
one,  and  that  a  fresh  investigation  is  necessary  before  it  can  be 
properly  disposed  of. 

As  regards  the  last  point,  viz.,  whether  there  was  legal 
necessity  for  the  alienation,  it  would  seem  that  the  first  two 
issues  having  been  decided  against  the  plaintiffs,  the  lower 
Courts  did  not  consider  it  of  much  consequence  and  give  it 
more  than  a  cursory  notice.  This  renaark  is  especially  true  of 
the  Divisional  Judge's  finding.  A  considerable  quantity  of 
evidence  has  no  doubt  been  produced  by  the  defendants,  but  it 
has  not  been  sifted  and  properly  scrutinized.  The  broad  facts 
bearing  on  this  question  are  that  Arjan  Singh  was  a  young  man 
of  22  or  2.3  years  of  age,  that  he  had  no  ancestral  debts  to  dis- 
charge and  got  the  estate,  which  is  a  fairly  considerable  one, 
altogether  unencumbered,  and  that  the  debt  for  which  the  pre- 
sent mortgage  was  effected  was  run  up  within  a  short  time. 
Some  of  the  creditors  whose  debts  were  paid  off  by  the  mortgage 
are  conuected  with  each  other.  Khushala  admits  owing  money 
to,  and  having  dealings  with,  Shankar  Das  who  got  the  bulk  of 
the  mortgage-money.  The  appellants  have  filed  a  mortgage-deed 
for  Rs.  4,000,  executed  by  Arjan  Singh  after  the  date  of  the 
Divisional  Judge's  decree,  viz.,  on  the  I4th  May  1896,  in  which 
Shankar  Das  is  a  joint  mortgagee  with  Gopal  Singh  and  Mul 
Singh,  respondents,  to  the  extent  of  a  half  share.     This  would 
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indicate  that  Shankar  Das  and  the  present  mortgagees  have 
dealings  in  common,  and  it  is  suggested  that  they  all  laid  their 
plans  together  to  acquire  the  land  of  Arjan  Singh  hy  lending 
him  money  for  gratifying  his  taste  for  debauchery  and  extrava- 
gance. Shankar  Das  is  said  to  be  a  member  of  a  firm  of 
repute,  but  he  did  not  produce  all  his  books  to  support  his 
transactions  with  Arjan  Singh.  We  refrain  from  discussing 
in  detail  the  items  said  to  have  been  advanced  to  Arjan  Singh 
as  we  do  not  Avish  at  this  stage  to  give  a  definite  opinion  on  the 
question  of  necessity,  but  the  fact  of  Arjan  Singh,  a  young  Jat 
with  no  knowledge  of  busiuess,  having  taken  a  liquor  conti'act 
and  sustained  losses  therefrom  and  his  buying  a  mare,  now 
dead,  from  one  Khushali  for  Us.  128,  are  matters  which  strike 
us  as  rather  peculiar,  and  the  advances  made  to  cover  these  items 
deserve  to  be  carefully  scrutinized.  The  circumstances  are  such 
that  the  Court  would  be  justified  in  asking  the  alienees  to  show 
that  they  dealt  in  good  faith  with  Arjan  Singh.  It  is  urged  by 
the  respondents'  pleader  before  us  and  stated  by  some  of  the 
defendants'  witnesses  that  Arjan  Singh  was  necessitated  to 
borrow  money  in  order  to  fight  the  plaintiffs  who  were  his 
guardians  during  infancy  and  who  would  not  allow  him  to  enjoy 
the  income  of  his  property  on  attaining  majority.  The  guardians 
appear  to  have  acted  honestly  so  far  that  they  did  not  run  up 
debts  nor  encumber  the  minor's  estate,  but  their  subsequent  con- 
duct should  be  inquired  into  ia  order  to  see  whether  it  com- 
pelled Arjan  Singh  to  borrow  money  for  necessary  expenses. 

We  remand  the  case  to  the  Court  of  first  instance  for  a 
further  inquiry  into  the  issues  — 

(I).     Whether  Arjan  Singh  had  an  unrestricted  power  of 
alienation  b}'  custom. 

(2).     Whether  the   alienation  in  dispute   was   made   for 
necessity,  and  if  so,  to  what  extent. 

The  investigation  should  be  a  searching  one  and  will  be 
completed  with  all  reasonable  despatch,  and  the  return  of  the 
Court  will  be  submitted  through  the  Divisional  .Tudge  who  will 
also  give  his  opinion. 

Appeal  allowed  :  cause  remanded. 
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No.  76. 

Before  Mr.  Justice   Chatter] i  and  Mr.  Justice  Robertson. 
JOWAHIR  SINGH,— (Defendani),— APPELLANT, 
Appellate  SiDB..)  Versus 

DIAL  SINGH  AND  OTHERS,— (Plaintiffs),- 
RESPONDENTS. 

Case  No.  538  of  1896. 

Custom — Alienation — Gift  to  sister^s  soil  followed  by  fossession  and 
^nutation  of  names — "  Ancestral  property," 

In  a  case  ia  which  the  property  iu  dispute  had  been  acquired  by   one  | 
K  jointly  with  his  brothers,  but  had  never  been  held  by  their  father,  held, 
that  the  said  property  was  not  ancestral  property  qua  K's  collaterals. 

Eeld,  therefore,  that  a  gift  of  such  property,  followed  by  possession 
and  mutation  of  names,  by  K  in  his  lifetime  to  bis  sister's  son  was  not 
invalid  by  custom. 

Mutation  of  names  t)y  itself  does  not  in  every  case  constitute  a  valid 
transfer,  but  it  is  good  evidence  of  such  transfer. 

Further  appeal  from  the  order  of  A.  Kensington,  Esquirct  Divisional 
Judge,  Amhalla  Division,  dated  2.1th  April  1896. 

Bi'owne,  for  appellant. 

Shelverton,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

I'ith  Jany.  1899.  Robertson,  J.— In  this  case  the  plaintiffs  sued  one  Jowahir 

Singh  for  possession  of  certain  lands  which  had  come  to 
Jowahir  Singh  in  virtue  of  his  alleged  adoption  by  one  Kahna, 
■whose  collaterals  plaintiffs  have  been  found  to  be.  A  deed  of 
adoption  was  executed  by  Kahna  in  Jowahir  Singh's  favour  in 
1876,  and  on  22nd  May  1893  Kahna  gifted  this  land  orally  to 
Jowahir  Singh,  the  gift  being  accompanied  by  possession  and 
mutation  of  names  in  the  revenue  records.  Jowahir  Singh 
was  sister's  son  to  Kahna,  his  adoptive  father.  The  original 
Court  found  that  "  as  Kahna  adopted  the  defendant  as  a  son, 
"  and  also  made  a  gift  of  his  property  in  his  favour,  the  plain- 
"  tiffs  have  no  right  to  contest  it,  and  they  are  not  entitled  to 
"  possession."  On  appeal  to  the  Divisional  Court  the  learned 
Judge  accepted  the  appeal,  holding  that  the  adoption,  even  if  a 
fact,  is  clearly  invalid,  following  Punjab  Record,  No.  19  of  1895, 
and  that  the  property  was  ancestral,  and  it  could  not  be  alienated 
to  Jowahir  Singh  by  Kahna. 

The  decision  that  the  adoption  was   invalid  according  to 
custom,  we  do  not  propose  to  discuss- 
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It  appears,  however,  to  be  clearly  established  that  over  and 
above  the  adoption  there  was  a  definite  gift  of  this  property 
made  by  Kahna  to  Jowahir  Singh  during  his  lifetime,  i.e.,  on 
22nd  May  1893.  Mutation  of  names  by  itself  would  not  in 
every  case,  of  course,  constitute  a  valid  transfer,  but  it  is  good 
evidence  of  it,  and  in  this  case  the  fact  of  the  gift  is  held  by 
the  first  Court  to  be  established  — the  learned  Divisional  Judge 
has  not  traversed  this  finding,  and  it  is  therefore  to  be  taken 
as  a  fact  that  the  gift  was  actually  completed,  and  this  clearly 
appears  to  be  so.  This  being  so  the  only  question  left  for 
consideration  is  whether  or  not  this  gift  was  valid,  and  this 
again  turns  entirely  on  the  question  whether  the  property  was 
"  ancestral  "  or  not.  The  learned  Divisional  Judge  says  :  "  It  is 
"  immaterial  whether  the  land  was  acquired  by  a  common 
"  ancestor  or  not.  The  plaintiffs'  claim  as  heir  is  not  affected 
"  by  any  finding  on  this  point,  the  evidence  showing  at  most 
"that  the  land  wfis  jointly  acquired  by  all  the  sons  of  Amrik 
"Singh  from  whom  both  tluy  and  Kahna  aie  descended."  As 
to  the  question  of  heiiship  tlii.s  ip,  of  course,  correct,  but  it 
ignores  the  fact  of  this  gift.  As  to  the  property  being  ancestral 
it  appeals  that  it  was  acquired  jointly  by  Kahna  and  his 
brothers,  but  was  never  held  by  their  father,  Amrik  Singh,  and 
was  held  separately  by  Kahna  and  the  plaintiffs.  It  was 
therefore  clearly  not  property  held  by  a  common  ancestor,  which 
is  now  the  accepted  definition  of  ancestral  property  qua 
collaterals  (see  Furjah  Record,  No.  43  of  1893,  inter  alia).  The 
fact  that  several  brothers  jointly  acquired  the  property  does  not 
in  this  connection  make  it  ancestral ;  each  share  was  the  self- 
acquired  property  of  the  sharer.  Kahna  97m  collateral  of  his 
father  had  the  same  powei  s  of  alienation  as  his  father,  and 
acquired  property,  moveable  or  immoveable,  is  ordinarily  alien- 
able accox-diiig  to  the  will  and  pleasure  of  the  lawful  owner,  and, 
moreover,  the  same  power  of  alienation  ordinarily  exists  with 
respect  to  joint  and  sepaiate  proper  ty.  It  must  therefore 
clearly  be  held  that  this  properly  is  not  "ancestral,"  and  this 
being  so,  and  the  fact  of  the  gift  by  Kahna  to  Jowahir  Singh 
being  established,  there  is  nothing  to  show  that  this  gift  was 
invalid,  and  it  must  be  maintained.  The  judgment  and  order  of 
the  lower  appellate  Court  is  accordingly  set  aside,  and  the 
claim  of  the  plaintiffs  dismissed  with  costs  throughout. 

Appeal  allow$d. 


AppBtLATE  Side.  < 
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No.  77. 

Before  Mr.  Justice  Chalterji  and  Mr.  Justice  Bohertson. 

SARDAR  UMRAO  SINGH  AND  OTHERS,— (Plaintiffs),— 

APPELLANTS, 

Versus 
SARDAR  THAKAR  SINGH,- (Defendant),— 
RESPONDENT. 

Case  No.  705  of  1896. 
Con.ifrurfion  of  document — Provision  in  mortgage-deed  regarding  interest. 
In  the  case  of  a  mortgage-deed  in  which  there  is  a  rate  of  interest 
fixed,  without  any  specific  cf-ndition  that  its  payment  shall  cease  on  a 
certain  contingency,  and  a  clause  specifying  a  date  of  redemption  and 
conditional  sale,  it  is  generally  to  be  held  on  a  consideration  of  all  the 
terms  of  the  deed  taken  together,  in  the  absence  of  clear  intention  to  the 
contrarj',  that  the  contract  does  not  contemplate  the  cessation  of  interest 
from  the  date  when  the  payment  of  the  capital  sum  becomes  due. 

When,  therefore,  a  mortgage  deed  proA'ided  that  the  mortgagor  was  to 
remain  in  possession,  paying  inteiest  on  the  mortgage-money  at  6  per 
cent,  per  annum  half-yearly;  that  on  default  of  payment  of  interest  com- 
pound, interest  was  to  be  charged  ;  that  on  default  of  payment  of  interest 
for  four  successive  half-years,  possession  was  to  be  given  to  the  mortgagee 
and  the  produce  of  the.  land  was  to  be  taken  in  lieu  of  interef-t ;  that  the 
mortgaged  property  was  to  be  redeemed  within  six  years,  and  if  not  then 
redeemed,  the  mortgage  was  to  become  i^iso/fjf^o  a  sale;  and  it  appeared 
that  there  had  been  no  breach  of  the  condition  regarding  the  failure  to 
.  pay  interest  for  four  successive  half-years  previous  to  the  end  of  the  six 
years  allowed  for  redemption,  but  that  subsequently  to  the  expiry  of  the  said 
period,  there  had  been  a  failure  to  pay  interest  for  four  successive  half- 
years. 

Held,  that  as  Ihcre  was  no  condition  (hat  interest  should  cease  to  run 
on  the  terms  stated  after  the  expiiy  of  six  years,  defendant's  failure  to  pay 
'  interest  for  four  successive  half-years  aft»  r  tlie  expiry  of  the  six  years 
allowed  for  redemption  was  a  clear  breach  of  the  terms  of  the  contract  and 
entitled  plaintiff  to  obtain  possession  of  the  land  as  mortgagee,  and  that  he 
>vas  not  bound  to  resort  to  the  other  relief,  which  he  might  have  claimed,  of 
foreclosure. 

Fiifther  appeal  frovi   the  order   of  Khan  Muhammad  Hnyat  Khan, 
C  S.  I.,  Additional  Divisional  Judge,  Amritsnr  Division,  dated 

■  •      ISth  April  1896. 

Lai  Chand,  for  appellants. 
Ganpat  Rai,  for  respondent. 
The  jndgment  of  tlio  Court  was  delivered  by 
llth  Jany.  1899.  Rohrrtson,  J. — In  this  case  the  plaintiffs  sued  nnder  a  mort- 

gage-deed for  possession  as  mortgagees  of  804  kanals  6   marlaft 
of  land  which  had  been  mortgaged  to  them  by   defendants  by 
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deed  dated  13th  September  1878.  The  original  Court  decreed 
the  claim,  but  the  lower  appellate  Court  dismissed  it.  The  two 
Courts  differently  interpreted  the  rights  of  the  plaintiffs  undet 
the  deed,  the  provisions  of  which  required  careful  consider- 
ation. The  deed  provides  that  the  mortgagor  was  to  remain  in 
possession,  and  to  pay  intei'est  on  the  mortgage-money  at  6pei' 
3ent.  per  annum  half-yearly,  on  default  of  payment  of  interest 
compound  interest  to  be  charged  ;  then  comes  the  important 
clause — 

(5)  If  default  is  made  in  the  payment  of  interest  for  four 
successive  half-years  then  possession  was  to  be  given  to  the 
mortgagee,  and  the  produce  of  the  laud  was  to  be  taken  in  lien 
of  interest  :  (6)  that  the  mortgaged  property  was  to  be  redeemed 
within  six  years  ;  (7)  that  if  it  were  not  so  redeemed  the  mort- 
gage should  become  ipso  facto  a  sale. 

There  certainly  did  not  appear  on  the  pleadings  to  have 
been  a  breach  of  the  conditions  regarding  interest  for  four  success 
sive  years  previous  to  the  end  of  the  six  years  allowed  for 
redemption,  and  defendant  in  his  second  plea  urged  that  there 
had  been  no  breach,  but  that  the  interest  due  for  these  six  years 
had  been  duly  paid.  lu  this  Court,  however,  the  counsel  for 
the  defendant  endeavoured  as  an  alternative  defence  to  contend 
that,  as  a  matter  of  fact,  default  of  the  first  four  instalments  had 
been  made,  and  consequently  the  claim  was  barred  by  limit/ation. 
This  he  attempts  to  support  by  putting  in  I'eceipts  received  from 
the  Court  of  Wards  under  whose  charge  the  plaintiffs,  minors^ 
were.  The  dates  of  what  he  suggests  show  this.  But  it  is 
quite  clear  from  these  receipts  and  the  pleas  of  the  defendants 
that  they  are  for  money  paid  on  account  of  the  interest  instal-' 
ments  of  these  six  years,  and  as  defendants  themselves  denied 
that  there  had  been  any  breach  they  cannot  be  allowed  to  turn 
round  at  the  last  minute  and  base  their  case  on  the  exactly 
opposite  assertion,  which  plaintiffs  have  had  no  opportunity  of 
meeting,  i.e.,  that,  as  a  matter  of  fact,  there  was  a  breach — a  fact 
which  the  evidence  before  us  does  not  wiirrant  us  in  consider- 
ing to  be  established.  Having  disposed  of  that  point,  we  return 
to  the  original  claim  and  defence. 

It  was  contended  for  the  defence  that  the  covenant  was 
only  to  pay  intei^est  foi*  six  years,  that  the  provisions  that 
default  for  four  successive  half-years  was  to  give  plaintiffs  a 
right  of  entry  was  to  extend  only  to  the  six  years  witliin 
which  redemption  was  to  be  allowed,  and  thatJ'ai  the 'expiry 
of  the  six  years  interest  would  cease  to  run,  and  the  mortgage 
Would  becorne  a  Ba.le,  the  plaiutiftV  only  relief  then  being  by 
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way  of  foreclosure,  and  these  were  the  grounds  on  which  the 
lower  appellate  Court  dismissed  the  claim,  and  on  which  the 
respondent  now  supports  the  decree  :  as  to  the  first  point  we 
have  a  clear  ruling  of  their  Lordships  of  the  Privy  Council  in 
XX  All.,  page  171,  and  another  in  XIX  All.,  page  39.  Our  atten- 
tion was  also  called  to  XX  Mad.,  page  371,  XXV  Gale,  page  246, 
Funjah  Record,  No.  28  of  1892,  and  Punjab  Record,  No.  57  of  1888, 
all  of  which  we  have  perused  and  considered.  These  cases 
are  very  analogous  to  the  one  before  us,  and  some  of  them  on 
all-fours  with  it,  and  we  must  clearly  follow  the  rulings  laid 
down.  We  are  unable  therefore  to  agree  with  the  contention 
that  after  the  expiry  of  the  period  of  redemption  without  re- 
demption having  taken  place,  interest  ceased  to  run.  In  the 
case  decided  by  their  Lordships  of  the  Privy  Council,  recorded 
in  XIX  AIL,  page  39,  plaintiff  had  sued  on  a  mortgage-deed 
in  which  the  covenants  were  for  payment  of  the  redemption 
money  within  a  year,  and  interest  thereon  at  a  certain  rate. 
The  deed  provided  that  the  borrower  should  not  transfer  the 
mortgaged  property  until  payment  in  full  of  the  amount  due 
for  principal  and  interest  had  been  made,  and  that  any  money 
paid  should  be  ^-st  credited  to  the  latter.  In  a  suit  brought 
more  than  seven  years  after  the  date  fixed  for  payment,  the 
Courts,  including  the  High  Court  of  Allahabad,  gave  effect  to 
the  defence  that  the  creditor  had  no  right  under  the  contract 
to  interest  at  the  specified  rate  for  any  period  after  that  date. 
On  appeal  to  the  Privy  Council,  howevei',  it  was  held  that 
on  true  principles  of  construction  of  the  terms  of  the  deed  as  a 
whole  it  must  be  held  that  the  creditor  was  entitled  to 
payment  of  the  principal  with  interest  at  the  rate  specified  in 
the  deed  for  the  entire  period  of  non-payment.  In  XX  All., 
page  171,  it  was  similarly  held  in  the  case  of  a  deed,  the  terms 
of  which  as  regards  payment  of  interest  are  very  similar  to  the 
terms  of  the  deed  before  us,  that  according  to  the  tenor  of  that 
deed,  when  all  its  provisions  and  conditions  were  considered,  it 
was  not  the  true  construction  that  the  capital  sum  was  to  cease 
to  bear  interest  at  the  contract  rate  upon  the  arrival  of  the 
time  stipulated  for  payment. 

It  would  appear  from  these  judgments  that,  unless  the 
contrary  appear,  when  we  have  a  mortgage-deed  in  which,  as 
is  very  commonly  the  case,  there  is  a  rate  of  interest  fixed 
without  any  specific  condition  that  its  payment  shall  cease  on 
a  certain  contingency,  and  a  clause  specifying  a  date  of  redemp- 
tion and  conditional  sale,  it  is  generally  to  be  held  on  a  cousider- 
atioa  of  all  the  termb  of  the  deed  tak<eu  together  ia  the  absence 
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of  clear  intention  to  the  contrary  that  the  contract  does  not 
contemplate  the  cessation  of  interest  from  the  date  when  the 
payment  of  the  capital  sura  becomes  due.  Applying  these 
principles  followed  in  other  rulings  quoted  to  the  case  before 
us,  we  are  constrained  to  hold  that  there  was  no  condition  that 
interest  should  cease  to  run  on  the  terms  stated  after  the  expiry 
of  six  years  ;  that  there  has  therefore  been  a  clear  breach  of 
those  conditions  and  of  the  covenant  to  pay  interest  in  respect 
of  four  consecutive  half-yearly  instalments  after  the  expiry  of 
the  first  six  years,  as  is  indeed  admitted ;  that  the  plaintiff 
had  a  right  to  obtain  possession  of  the  land  as  mortgagee  ;  and 
that  he  was  not  bound  to  resort  to  the  other  relief  which  he 
might  have  claimed  of  foreclosure,  as  we  are  informed  he  has 
now  done. 

We  must  notice  for  a  moment  the  objections  raised  by  the 
respondent's  counsel  that  this  apj)eal  must  be  dismissed  because 
plaintiff  has  )iow  had  recourse  to  the  relief  of  foreclosure.  Wo 
fail  to  see  any  force  in  this  contention.  The  suit  for  fore- 
closure does  not  affect  his  right  to  prosecute  this  appeal,  which 
for  reasons  given  above  we  accept  with  costs,  and  restore  the 
decree  of  the  original  Court. 

Appeal  alloiced. 


No.  78. 

Before  Mr.  Justice  Chatterji  and  Mr.  Justice  Rohertaon. 

CHET  SINGH  AND  OTHERS,— (Defendants),-- 

APPELLANTS  \ 

Versus  >  ktttixktt  StDE. 

SAM  AND  SINGH  AND  OTHERS,— (Plaintiffs),—  J 

RESPONDENTS. 

Case  No.  1307  of  1895. 

Custom -Succession— Suit  between  co-proprietors  of  village  in  which  the 

land  «;«»  situate  and  deceased's  near  agnates  residing   in   another   villaag 

Finding   in  a   previous   suit   that   one  of  tlie   co-proprietors   wag   deceased's 
collateral,  effect  o/— Res  judicata— D/ii7Zow  Jats  of  Naraingarh,  Amritsar  Dis' 


trict. 


Plaintiffs,  who  were  residents  of  Bhutiwala  in  the  Ferozepore  District 
claimed  certain  land  left  in  Naraingarh,  Amritsar  District,  by  oue  Mussani- 
mafc  Premi,  widow  of  Attar  Singh,  a  Dhillon  Jat,  on  the  ground  that  they 
were  descendants  of  Budh  Singh,  grandfather  of  Attar  Singh,  one  plaintiff 
being  his  son  and  the  others  grandsons  and  great-grandsons.  The  defend- 
ants  were  Dhillon  Jats  of  Naraingarh,  but  claimed  no  relationship  with 
the  deceased,  and  belonged  to  a  different  taraf  to  that  of  Attar  Singh.  On 
tko.d,eath  of  MuBaammati  Premi  ttefendauts  dbtained  mutation  of  names  in 
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their  favour  despite  the  objections  of  plaintiffs  who,  therefore,  instituted 
the  present  suit.  In  the  first  Court  defendants  pleaded,  inter  alia,  that 
plaintiffs  were  not  the  agnates  of  the  deceased's  husband,  and  that  being 
residents  of  another  village  and  district,  and  having  had  no  connection 
with  Naraingarh  or  the  family  of  the  deceased,  they  were  excluded  by  law 
and  custom.  The  first  Court  drew  issues  in  accordance  with  the  pleadings, 
and  decided  them  all  in  favour  of  plaintiffs.  Defendants  appealed  to  the 
Chief  Court  on  the  same  grounds  as  were  urged  in  the  lower  Court,  and 
at  the  hearing  it  was  also  contended  on  their  behalf  that  plaintiffs'  claim 
was  barred  by  a  judicial  decision  of  the  then  Assistant  Commissioner  of 
Aniritsar,  dated  25th  August  1871,  by  which  defendants  were  declared 
reversioners  of  the  deceased  widow,  and  obtained  a  decree  setting  aside, 
as  far  as  their  interests  were  concerned,  a  certain  mortgage  effected  by  her 
of  part  of  the  land  left  by  her  husband.  The  ground  upon  which  the 
defendants'  contention  was  based  was  that  in  the  former  suit  the  widow 
represented  the  interests  of  the  reversioners,  and  that  the  decision  that 
one  of  the  defendants  was  her  reversioner  bound  the  present  plaintiffs  if 
they  were  the  person  by  agnatic  descent  entitled  to  succeed  to  the  estate 
left  by  her. 

Held,  overruling  the  said  contention,  that  the  finding  in  the  former 
case  was  merely  to  the  effect  that  the  defendant  in  question  was  a 
collateral  of  the  widow,  and  as  such  was  competent  to  congest  the  widow's 
mortgage,  and  that  the  said  finding  in  no  way  precluded  plaintiff  from 
proving  that  they  were  nearer  collaterals  and  had  a  preferential  claim  to 
HQcceed  to  the  projjerty. 

Found,  upon  the  evidence,  that  plaintiffs  were  nearer  collaterals  than 
the  defendants. 

Held,  therefore,  that  the  plaintiffs'  relationships  being  established 
they  were  the  warisun  fk  jaddi  of  the  deceased  widow's  husband,  and  their 
common  ancestor  had  been  in  possession  of  the  land  in  suit,  and  that  in 
such  a  case  there  was  no  authority  for  holdicg  that  the  collaterals,  because 
residents  in  another  village,  were  excluded  by  the  other  proprietors  in  the 
deceased's  village  though  not  related  to  him. 

First  appeal  from  the  order  of  W.  A.    Harris,    Esquire,    Listricl 
Judge,  Amritsar,  dated  'iOth  October  1895, 

Lai  Chand,  for  appellants. 

Sham  Lai,  for  respoudents. 

The  judgment  of  the  Court  was  delivered  by 

\^th  Jany.  1899.  Chatteiui,  J. — This  is  a  suit  for  land  left  in  Naraiugarh  in 

the  Amritsar  District  by  one  Mussammat  Prcrai,  widow  of 
Attar  Singh,  a  Dhillon  Jat.  The  plaintiffs  are  residents  of 
Bhutiwala  in  the  Muktasar  tahsil  of  the  Ferozeporo  District, 
and  claim  to  be  the  descendants  of  Budh  Singh,  the  grandfather 
of  Attar  Singh,  Saraand  Singh,  plaintiff,  being  his  son,  and  the 
other  plaintiffs  his  grandsons  and  great-grandsons.  The 
defendants  are  Dbillou  Jats  of  Naraingarh,  but  claim  no  re- 
latioHship  with  the  deceased,  and   belong  to  a  different  taraf  to 
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that  of  Attar  Singh.  On  the  death  of  Mussaramat  Premi  the 
defendants  got  mutation  of  names  in  their  favour  in  spite  of 
the  plaintiifs'  objection.     Hence  the  claim. 

The  suit  was  brought  originally  for  a  declaratory  decree 
to  which  the  defendants  objected  that  the  plaintiffs  were  not 
entitled  to  get  such  a  decree  as  they  were  out  of  possession. 
The  first  Court  overruled  the  objection,  holding  that  plaintiffs' 
possession  was  proved.  The  contention  was  again  raised  in 
this  appeal,  and  at  the  last  hearing  on  7th  July  1S98  we  held, 
after  going  through  the  evidence,  that  it  was  well  founded, 
but  allowed  the  plaintiffs  to  amend  their  plaint  and  to  add  a 
prayer  for  possession  after  making  up  the  necessary  stamps. 
This  has  been  done,  and  the  objection  has  thus  been  disposed  of. 

The  defendants'  pleas  on  the  merits  are  set  out  in  the 
second,  third  and  fourth  paragraphs  of  the\r  jawah-datoa,  pages 
2  and  3  of  the  printed  record  ;  they  did  not,  as  already  stated, 
claim  to  be  agnates  of  Mnssammat  Prerni's  husband,  but  denied 
that  plaintiffs  were  such,  and  urged  that  being  residents  of 
another  village  and  district,  and  having  had  no  connection 
with  Naraingarh  or  the  family  of  the  deceased,  they  were 
excluded  by  law  and  custom,  and  that  defendants  being  co- 
proprietors  in  the  village  and  being  of  the  game  got  had  a 
superior  title. 

The  Court  below  drew  issues  in  accordance  with  the 
pleadings,  and  found  them  in  plaintiffs'  favour,  and  gave  them 
a  decree  from  which  th9  defendants  appeal  on  the  same  grounds 
as  were  urged  before  the  District,  Judge.  At  the  hearing  their 
coansel  raised  anew  point  on  which  he  laid  great  stress,  viz,,  that 
the  plaintiifs'  claim  is  barred  by  a  judicial  decision  of  Captain 
Marshall,  Assistant  Commissioner,  A mri tsar,  dated  25th  Auf^ust 
1871,  by  which  defendants  were  declared  reversioners  of  the 
deceased  widow,  and  got  a  decree  setting  aside  a  mortgage  for 
Rs.  500  effected  by  her  of  part  of  the  land  left  by  her  husband 
so  far  as  their  interests  were  concej-ned,  except  to  the  extent  of 
Rs.  200. 

The  record  of  that  case  has  not  been  produced,  nor  any 
English  judgment  of  the  Assistant  Commissione]-,  but  from  a 
vernacular  translation  of  that  judgment  it  appears  that  the 
suit  was  brought  by  Chet  Singh,  one  of  the  defendants,  that 
the  widow  denied  his  relationship  and  set  up  her  unrestricted 
power  of  alienation,  bnt  that  she  subsequently  filed  a  genea- 
logical tree  which  the  plaintiff  accepted,  and  from  which  it 
appeared  that  he  was  a  distant  collateral.  The  Court  also 
found  that  Mussammat  Premi  could  only  alienate  for  necessity, 
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and  that  necessity  was  proved  to  the  extent  of  Rs.  200.  The 
Court  held  the  plaintiff  to  be  entitled  to  a  declaratory  decree, 
that  on  the  widow's  death  he  could  get  the  land  on  payment  of 
Bs.  200  only  as  raortgage-money  and  passed  a  decree  to  that 
effect. 

Although  the  point  of  res  Judicata  was  not  raised  in  the 
lower  Court,  nor  in  the  written  grounds  of  appeal,  yet  as  it  can 
be  raised  at  any  stage,  provided  it  can  be  supported  on 
the  existing  record,  we  made  no  objection  to  the  contention 
being  put  forward  at  the  hearing.  This  question  being 
preliminary  to  the  merits  of  the  case  mast  first  be  noticed  and 
decided. 

Counsel  quoted  two  judgments  of  their  Lordships  of  the 
Privy  Council,  viz.,  Hari  Nath  Chatterjee  v.  Mothurmohum 
Goswami,J.  L.  R.,  XXI  Oalc,  9,  and  Sri  Raj i  Hun  Lakshmt 
Kantaiyammi  v.  Sri  Raja  hiuganti  Rxjaqnpal  Ran,  J.  L,  B., 
XXI  Mad.,  344,  and  a  decision  of  this  Court  No.  29,  Punjab 
Record,  1895,  in  support  of  his  argument.  He  also  referred  to 
Nos.  139,  Pun/ah  Record,  1888,  and  74,  Pimjah  Record,  1895. 
Briefly  his  contention  was  that  the  widow  represented  the 
interests  of  the  reversioners,  and  that  the  decision  that  Chet 
Singh,  the  plaintiff,  in  the  former  case  washer  reversioner 
binds  the  plaintiffs  if  they  are  indeed  by  agnatic  descent  the 
persons  entitled  to  succeed  to  the  estate  left  b}'  her. 

We  cannot  accede  to  this  contention.  Indeed,  looking  to 
the  circumstances  of  this  case  it  appears  to  us  so  untenable  that 
we  should  not  have  bestowed  on  it  any  but  a  piissing  notice 
had  it  not  been  urged  with  great  pertinacity  by  a  counsel  of 
Mr.  Lai  Chand's  experience  and  standing.  None  of  the  cases 
quoted  ay)pear  to  ns  to  be  in  point.  In  the  C.ilcut.r.a  c.4se  the 
point  ruled  was  that  reversioners  are  bound  b)'  the  results  of  a 
litigation  fought  out  in  good  faith  by  the  female  holder  for  life. 
The  plaintiffs'  mother  had  in  her  lifetime  sued  the  defendants 
for  possession  of  certain  property,  and  it  had  been  decided  that 
her  claim  was  barred  by  time.  Plaintiffs  brought  a  second  suit 
for  the  same  propei-ty  after  her  death,  and  it  was  held  that  it 
was  barred  by  the  decree  in  the  previous  suit.  The  plaintifffi 
had  acquired  by  gift  a  share  of  the  property  from  their  mother's 
sister's  son,  who  was  also  a  reversioner  in  plaintiffs'  mother's  life- 
time, and  was  equally  bound  by  the  decree,  and  it  was  decided 
that  the  bar  applied  to  this  share  as  well.  In  the  Madras  case 
it  appears  that  a  Hindu  widow  who  had  succeeded  to  her  son's 
property  was  sued  by  the  plaintiff's  adoptive  father,  on  whope 
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death  plaintiff  was  substituted  on  the  record,  for  a  declaration 
that  he  was  entitled  to  the  reversion  of  the  estate  held  by  her, 
and  that  certain  alienations  made  by  her  were  not  binding  on 
him.  She  denied  the  claimant's  title,  and  asserted  that  the 
property  in  her  possession  except  a  trifle  was  her  stridhan,  and 
that  her  daughter  and  daughter's  son  were  her  next  heirs. 
These  were  put  on  the  record,  and  finally  a  decree  was  passed 
in  favour  of  the  plaintiff  declaring  his  right  of  reversion.  The 
plaintiff's  adoptive  father  was  the  brother's  son  of  the  widow's 
husband,  and  it  is  clear  the  finding  that  plaintiff's  adoption,  the 
validity  of  which  was  denied,  was  good,  and  that  the  property 
was  not  the  widow's  stridhan,  concluded  all  questions  in  contro- 
versy between  the  daughter  and  the  plaintiff.  The  former  took 
possession  of  the  property  on  her  mother's  death,  and  on  plain- 
tiff's claiming  possession  it  was  held  that  she  was  precluded  by 
the  findings  in  the  former  suit  from  raising  those  questions 
again.  This  case  is  not  at  all  analogous  to  the  present  one.  In 
No.  29,  Punjab  Record,  1895,  a  daughter  was  held  to  be  bound 
by  the  finding  in  a  previous  suit  between  her  mother  and  the 
plaintiff,  that  the  latter  was  the  duly  adopted  son  of  her  father's 
younger  brother,  though  the  subsequent  suit  related  to  different 
property.  There  is  nothing  in  this  judgment  to  support  the 
appellants'  contention.  The  last  principle  is  a  well  settled 
doctrine  of  the  law  of  res  Judicat.t.  The  proposition  that  the 
reversioners  are  bound  by  the  results  of  a  band  fide  litigation 
conducted  by  the  widow  in  possession  of  property  which  would 
ultimately  devolve  on  them  is  too  well  established  to  be  doubted. 
No  detailed  notice  need  therefore  be  taken  of  the  two  other 
cases  quoted  by  the  appellant  which  are  mainly  intended  to 
support  it. 

In  the  suit  of  1871  assuming,  as  is  probably  the  case, 
though  the  appellant  did  not  adduce  any  proof  of  it,  that  the 
Assistant  Commissioner  would  have  been  competent  to  try  the 
present  suit,  all  that  was  decided  was  that  the  then  plaintiff 
was  a  distant  collateral,  and  had  therefore  a  right  to  contest 
Mussammat  Premi's  mortgage,  and  tliat  the  mortgage  was  good 
to  the  extent  of  Rs.  200  only.  The  real  character  of  the 
decree  has  already  been  noticed.  It  was  not  a  decree  for  re- 
demption in  favour  of  the  plaintiff  to  take  effect  on  Mussammat 
Premi's  death.  Now  the  findings  that  Chet  Singh,  now  one 
of  the  defendants,  was  a  distant  collateral  of  Attar  Sino-h,  and 
therefore  competent  to  contest  the  widow's  mortgage,  cannot 
prevent  the  ,present  plaintiffs  from  showing  that  they  are  nearer 
collaterals,   and  have  a  preferential   claim   to  succeed  to  the 
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property.  It  was  not;^  found  as  in  the  Madras  case  that  Chefc 
Singh  was  the  neai'est  reversioner,  plaintiffs  were  no  parties  to 
the  salt,  and  the  question  of  tlieir  right  was  never  mooted,  ranch 
less  decided,  directly  or  iu  effect.  Their  Lordships  of  the  Privy 
Council  take  special  care  to  point  out  in  the  Madras  case  that 
the  question  of  the  plaintiff's  being  the  nearest  reversioner  was 
clearly  raised  in  the  pleadings,  and  that  the  daughter  on  being 
made  a  party  in  the  preceding  suit  distinctly  set  up  her  own 
rights  in  opposition  to  those  of  the  plaintiff.  In  No.  29,  Punjab 
Uecord,  1895,  the  finding  that  the  plaintiff  was  the  adopted  son 
of  the  widow's  husband's  brother  necessarily  decided  the  ques- 
tion of  his  title  to  the  joint  property  belonging  to  the  brother, 
and  this  was  binding  on  her  daughter  who  claimed  to  be  her 
reversioner. 

The  law  of  res  judicata  requii-es  that  the  matter  pleaded  in 
bar  should  have  been  previously  determined  either  expressly  or 
by  necessary  implication.  This,  of  course,  presupposes  that 
there  was  a  substantial  contest  on  the  point  between  the  parties 
or  their  predecessors  or  privies  in  title.  This  happened  in 
all  the  three  cases  quoted  by  counsel.  In  the  present  case 
there  is  nothing  in  the  finding  of  the  Assistant  Commissioner 
in  tlie  suit  of  1871  which  militates  against  the  plaintiffs'  claim. 
That  Chet  Singh  was  held  to  be  a  distant  collateral  does  not,  as 
already  stated,  prevent  plaintiffs  from  showing  that  they  are 
more  nearly  related  to  Attar  Singh,  while  the  fact  that  he  got 
a  declaratory  decree  against  the  widow's  alienation  is  not  even  . 
prirni  facie  proof  tliat  he  was  held  to  be  the  nearest  reversioner. 
In  Indian  practice  it  is  an  every-day  experience  that  such 
decrees  are  granted  in  favour  of  remote  reversioners  where  the 
near  ones  do  not  object  to  the  widow's  alienation,  or  have  pre- 
cluded themselves  by  their  own  acts  frem  contesting  it,  or  are 
females  with  limited  rights.  In  such  cases  the  nearer  rever- 
sioners do  not  lose  their  right  of  succession  on  the  widow's 
death  by  reason  of  the  decrees.  It  is  easily  conceivable  that  a 
near  reversioner  might  ba  absent  when  the  alienation  takes 
place,  or  his  existence  might  be  unknown.  Would  the  fact  of 
a  more  distant  reversioner  getting  a  decree  without  any  men- 
tion being  made  of  hini  preclude  hinr  asserting  his  rights  when 
the  succession  opened  out  ?  Wo  do  not  think  any  of  the 
anthorities  cited  by  appellants'  counsel  establishes  any  such 
proposition. 

Further,  if  this  argument  had  any  force  it  would  have  been 
necesHary  to  see  whether  the  widow  litigated  iu  goo i  faith  iu 
that  case  so  a^^  to  bind   the  reversioners'  iuterest.     Good  faith 
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presupposes  at  least  ordinary  care.  But  it  appears  that  the 
Avidow  in  1871  though  she  denied  Chet  Singh's  relationship  at 
first  herself  propounded  a  genealogical  tree  which  was  accepted 
by  the  plaintiff,  and  which  showed  him  to  be  a  remote  agnate. 
Yet  in  the  present  case  Chet  Singh  has  not  been  able  to  produce 
any  such  tree,  nor  to  prove  his  relationship.  The  plaintiffs 
cannot  be  held  bound  by  the  results  of  a  litigation  so  negligently 
and  carelessly  conducted.     See  No.  29,  Punjab  Record,  189S. 

We  accordingly  overrule  the  contention  that  the  plaintiff's 
are  barred  from  making  their  claim  by  the  rule  of  res  judicata. 

As  regards  the  question  of  plaintiffs'  relationship  to  Attar 
Singh  we  see  no  reason  to  differ  from  the  finding  of  the  District 
Judge,  The  pedigree-table  of  Mauza  Bhutiwala  of  the  Settle- 
ment of  1873,  pages  15  and  16  of  the  printed  record,  shows 
Altar  Singh  to  be  the  grandson  of  Budh  Singh,  and  it  is  stated 
that  Budh  Singh  has  land  at  Naraingarh  which  is  ia  possession 
of  Dewa  Singh,  Attar  Singh's  father  and  son  of  Budh  Singh. 
The  genealogical  tree  of  Naraingarh  prepared  in  the  Settlement 
of  1894-95  makes  no  mention  of  the  plaintiffs'  branch,  but  the 
remarks  nnder  it,  para.  I,  show  that  Budh  Singh  founded  the 
village  72  years  before,  and  on  becoming  poor  went  away  to 
Malwa,  whence  he  -was  brought  back  by  Dharam  Singh,  the 
defendants'  ancestor.  This  to  some  extent  corroborates  the 
entries  in  the  pedigree-table  of  Bhatiwala.  The  pedigree-table 
of  the  previous  settlement  contains  a  statement  to  the  same 
effect.  In  addition  to  this  there  are  three  witnesses  called  by 
the  plaintiffs  who  support  their  allegation  as  to  relationship, 
and  one  of  whom,  Kharak  Singh,  is  aged  70  years,  and  is  resident 
of  defendants'  village.  This  oral  evidence  by  itself  is  possibly 
not  very  strong,  but  taken  in  connection  with  the  pedigree-table 
of  Bhutiwala,  which  is  to  be  presumed  cox-rect,  it  is  sufficiently 
reliable.  Besides,  Samand  Singh,  one  of  the  plaintiffs,  is 
actually  a  son  of  Budh  Sitigh,  so  that  the  fact  of  Budh  Singh's 
existence  has  probably  not  passed  beyond  the  memory  of  man. 
From  the  shajra-nasahs  of  Naraingarh  he  appears  to  have  been 
a  man  of  some  mark  as  he  held  the  village  in  j'agir  in  Sikh 
times  ,  and  therefore  likely  to  be  known  to  and  remembered  by 
the  witnesses.  The  date  of  foundation  of  the  village  given  in 
the  two  settlement  records  makes  it  probable  that  he  was  actually 
seen  by  some  of  the  witnesses,  for  he  was  then  in  all  likelihood 
in  his  prime,  and  he  is  said  to  have  been  brouglit  back  to  the 
village  a  second  time  during  the  reign  of  Maharaja  Sher  Singh. 
He  must  therefore  have  been  alire  as  late  as  1841-43.     On  the 
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whole,  we  think  the  relationship  of  the  plaintiffs  to  Attar  Singh 
is  well  proved  by  the  evidence.  The  defendants  have  produced 
nothing  to  rebut  it. 

The  next  point  argued  by  counsel  is  that  according  to  the 
genealogical  trees  of  both  settlements  when  Bndh  Singh  was 
brought  back  to  the  village  by  Dharam  Singh  he  really  gifted 
half  of  it  to  Bndh  Singh]as  he  had  taken  possession  of  the  whole 
after  the  latter 's  abandonment,  and  that  on  failure  of  the  issue 
of  Attar  Singh  the  land  ought  to  revert  to  the  donor's  family. 
We  do  not  think  the  settlement  records  establish  a  gift  to  Budh 
Singh  by  Dharam  Singh,  and  even  if  this  were  the  case  the  plain- 
tiffs being  the  lineal  descendants  of  Budh  Singh  would,  we  appre- 
hend, have  a  superior  claim  to  succeed  by  custom.  No.  12,  Punjab 
Record,  1892,  appears  not  to  have  any  bearing  on  the  case. 

Lastly,  it  is  contended  that   plaintiffs   being  residents   and 
proprietors  in   another  village  and  district   are  excluded  by  the 
defendants  who  are  co-proprietors  in  the  village  where  the  land 
is  situate.   Nos.  143,  Punjab  Becord,  1888,  64  and  141  of  1893,  are 
quoted  in  support  of  this  contention.     In  the  first  case  the  con- 
test was  between  agnates  equally  related,  and  it  was  held   that 
having  regard  to  the  partition  made  by  the  common  ancestor  by 
making  two  groups  of  his  descendants  and  giving  them   land  in 
two  different  villages,  and  bar  equities  of  the  case,  the  relations 
resident  in  the  same  village  as  the  deceased  presumably   had   a 
prior  claim  by  custom  to  his  share.    No.  64,  Punjab  Jiecord,  1893, 
related  to  land  acquired  left  a  person  in  a  village  different  to  his 
village  of  origin,  audit  was  held  that  his  male  collaterals  from 
the  latter  place  had  no  right  to  succeed  to  such  property  in  pre- 
ference to  his  daughter's  son,  and  an  opinion  was  expressed  that 
in  such  case  the  co-proprietors  of  the  village  in  which  the    land 
was  situate  had  probably  a  superior  right  of  succession  to  the 
claimants.     Tins,  however,  was  not  decided  expressly  or  by  im- 
plication.   In  No.  141  of  1893  the  plaintiff  was  the  son  of  a  female 
cousin  of  the  last  male  owner,  a  Jat,  whose  ancestor  had  got  it  by 
gift  from  one  of  the  village  proprietors.     The  defendants   were 
the   village  proprietors  who    were  of   the   same   caste  as  the 
deceased,  but  belonged   to   a   different   got.     It    was  held  that 
plaintiff  was  not  in  the  line  of  heirs  of  the  deceased  not  being  one 
of  his  uiarisan  ek;'addi,  and  that  the  burden  of  proving  a  superior 
right  to  that  of  the  defendants  who   were  in  possession  lay   on 
him  which  he  had  not  discharged. 

None   of  these   cases  furnish   a   guiding  principle  for  the 
decision   of   the  point  raised  by  appellants.     The  plaintiffs  are, 
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their  relationship  beino^  established,  the  warhan  ekjaddi  of  the 
deceased  widow's  husband,  and  their  common  ancestor,  Budh 
Singh,  was  in  possession  of  the  land  in  dispute.  There  is  bo 
authority  for  saying  that  in  such  a  case  the  collaterals,  because 
resident  in  another  village,  are  excluded  by  the  other  proprietors 
in  the  deceased's  village  though  nut  related  to  him.  To  say  so 
would  be  to  practically  lay  down  the  broad  proposition  that 
collateral  succession  to  ancestral  land  in  another  village,  where 
the  claimants  own  no  land,  is  disallowed  by  custom.  In  other 
words  a  man's  own  brother  may  thus  be  postponed  to  utter  oat- 
.siders.  We  do  not  think  there  is  any  such  rule  of  customary 
law  in  force,  and  no  evidence  has  been  produced  by  the  plaintiffs 
in  this  case  to  establish  it. 

The  appeal  is  dismissed  with  costs. 

Appeal  dismisneJ. 

No.  79 

Before  Mr.  Justice  ClarJc,  Chief  Judge,  and  Mr.  Justice  Reid. 

CHIRAGHA  AND  OTHERS,— (Plaintiffs),— 

APPELLANTS. 

Versus 

MAHTABA  AND  OTHERS,— (Defkndants),— 

RESPONDENTS. 

Case  No.  724  of  1896. 

Limitation  Act,  1877,  Articles  141,  142 — Adverse  poaiession — Suit  ly 
reversioners  on  death  oj  widow. 

in  a  case  in  which  it  was  proved  that  adverse  possession  had  be^nu 
against  a  certain  widow  in  1882,  that  the  said  widow  died  in  1883,  and  that 
her  reversioners  sued  in  1895  for  possession, 

Held,  tliat  the  reversioners'  cause  of  action  accrued  on  the  death  of 
the  said  widow,  and  that  their  suit,  instituted  within  twelve  years  of  that 
event,  was  within  time. 

Vundravandas  v.  Cursondas,  I.  L,  R.,  XXI  Bom.,  646,  approved. 
Further  appeal  from  the  order  of  0.    P.  Bird,    Esquire,   Divisional 
Judge,  Ho.ihiarpur  Division,  dated  }2th  May  1896. 

Lai  Chand,  for  appellants. 
Ishwar  Das,  for  respondents. 

The  facts  of  the  case  sufficiently  appear  from  the  judgment 
of  the  Court  delivered  by 

Reid,  J. — This  is  a  suit  by  the  collaterals  of  Sahib   Singh    23rd  Jany.  1899. 
for  property  in  the   possession  of  the  respondents,   which   the 
plaintiffs-appellants  allege  to  have  been  left  by  Sahib  Singh. 
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The  suit  was  decreed  in  part  by  tlio  Court  of  first  instance, 
and  was  dismissed  by  the  lower  appellate  Court  solely  on  the 
ground  that  it  was  barred  by  limitation  under  Article  142, 
Schedule  If,  of  the  Limitation  Act.  We  are  satisfied,  and  indeed 
it  is  pi'actically  admitted,  that  Sahib  Singh  was  recorded  as 
owner  of  the  land  in  suit  at  the  Settlement  of  1852,  that  he 
continued  to  be  so  recorded  until  his  death  in  1807,  and  that 
fi'om  1867  until  the  Settlement  of  1882  his  widow,  Mussammat 
Sundran,  was  so  recorded  as  his  successor.  With  the  exception 
of  a  small  area  recorded  as  cultivated  by  Sahib  Singh,  his  land 
was  recorded  as  being  in  possession  of  various  tenants  and 
co-sharers,  including  some  of  the  defendants,  as  cultivators. 

The  only  indication  pointed  out  to  us  that  this  state  of 
affairs  did  not  continue  until  1882  is  an  allusion  to  the  parti- 
tion of  the  sh'inulat  in  proportion  to  the  cultivating  holding 
recorded,  in  proceedings  commenced  just  before  the  death  of 
Sahib  Singh,  and  we  see  no  reason  to  hold  that  any  adverse 
title,  such  as  would  terminate  the  i^elation  of  landlord  and 
tenant  or  licensor  and  licensee,  was  set  up  until  1882. 

[Oa  becoming  aware  that  the  land  in  suit  had  been  recorded 
in  the  names  of  others  by  the  Settlement  authorities  Mussam- 
mat Sundran  objected,  was  referred  to  the  Civil  Courts,  and 
died  in  May  1883.  The  present  suit  was  instituted  in  April 
1895,  within  twelve  years  of  the  death  of  Mussammat  Sundran. 

In  this  view  of  the  facts  it  is  not  contended  that  the  suit 
is  not  governed  by  Article  141,  Schedule  II,  of  the  Limitation 
Act,  but  the  pleader  for  the  respondents  relies  on  No.  74,  Punjab 
Record,  1895,  as  authority  for  the  proposition  that  the  suit  is 
barred  by  limitation,  even  undgr  that  article. 

On  the  facts,  as  already  staged,  we  hold  that  adverse  posses- 
sion did  not  begin  to  run  against  Mussammat  Sundran  until  July 
1882,  and  her  cause  of  action  accrued  then.  In  No.  74,  Punjab 
lier.ord,  1895,  the  then  Senior  Judge  said,  in  referring  the  appeal 
to  a  Bench,  "  If  the  gift  by  A.  K.  to  S.  K.  was  invalid,  the  widow 
"  would  have  had  a  right  to  sue  for  possession  in  1882,  which 
"  right  to  sue  would  devolve  on  the  kinsmen  at  her  death,  and 
"  would  be  barred  in  twelve  years  from  that  date.  I  under- 
"  stand  that  this  point  is  not  decided,  but  there  seems  to  be  a 
*'  leaning  to  the  view  that  her  non-claim  might  be  disregarded 
"  by  the  heirs,  which  seems  to  me  a  questionable  view." 

.    .  It  is  contended  that  this  amounts  to   a   ruling   that   where 

time  has  began  to  run  against  the  widow   it  continues   on   her 
death  against  the  reversioners,  against  whom  possession   would 
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become  adverse  twelve  years  after  it  commenced  against  the 
widow. 

We  cannot  allow  this  contention.  Suggestions  thrown  ont 
in  an  order  of  reference  are  not  rulings,  and  no  decision  was 
arrived  at  in  the  order,  while  "  that  date  "  may  refer  either  to 
"  18S2  "  or  to  *'  her  death."  The  judgment  on  the  reference  does 
not  help  the  respondent,  nor  do  the  authorities  quoted  therein, 
some  of  which  go  further  than  it  is  necessary  to  go  for  the 
purposes  of  this  appeal. 

The  case  law  on  the  subject  is  summed  up  by  the  late 
Chief  Justice  of  the  Bombay  Court  in  Vundravandas  v.  Curson- 
das,  I.  L.  B.,  XXI Bom.,  646,  at  page  670,  thus  :  "  It  is  clear  that 
"  adverse  possession  against  a  Hindu  widow  for  any  period  less 
"  than  the  full  statutory  period  of  twelve  years  is  now  valueless 
"  as  against  the  person  entitled  to  succeed  on  her  death.  He  has 
"  still  the  full  statutory  period  of  twelve  years  to  sue  after  her 
"  death.  No  time  has  in  that  case  run  in  favour  of  the 
"  adverse  possession  against  the  Hindu  male  heir.  This  was 
"  not  so  under  the  old  law.  Under  it  time  was  running  in  his 
"  favour  during  the  widow's  lifetime.  Now  it  begins  to  run 
"  in  his  favour  only  on  her  death.  A  Hindu  entitled  to  the 
"  possession  of  immoveable  property  on  the  death  of  a  Hindu 
"  female  appears  to  us  to  mean  a  Hindu  whose  title  to  the 
"  possession  of  immoveable  property  accrues  upon  the  death  of 
"  a  Hindu  female,  and  does  not  except  the  case  where, 
"  during  the  lifetime  of  the  widow,  the  adverse  possessor  has 
"  been  in  possession  for  twelve  years.  This  view  of  the  law 
*'  has  been  accepted  by  all  the  Indian  High  Courts  with  the 
"  exception  perhaps  of  Madras,  but  there  the  question  was  not 
"  discussed." 

As  already  remarked,  this  goes  further  than  is  necessary 
for  the  purpose  of  this  appeal,  but  we  have  no  hesitation  in 
concurring  in  the  rule  laid  down,  and  we  hold  that  the  appel- 
lants' cause  of  action  accrued  on  the  death  of  Mussammat 
Sundran,  and  that  their  suit  instituted  within  twelve  years  of 
that  event  was  within  time.  We  set  aside  the  decree  of  the 
lower  appellate  Court  and  remand  the  appeal  under  Section 
562  of  the  Code  of  Civil  Procedure  for  decision  of  the  unde- 
cided issues.  The  court-fee  on  the  memorandum  of  appeal  in 
this  Court  will  be  refunded,  and  costs  will  be  costs  in  the 
cause. 


Appeal  allowed:  cause  remanded. 
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No.  80. 

Before  Mr »  Justice  Glarh,  Chief  Judge,  and  Mr.  Justice  Anderson. 
i  DESA  SINGH,— (Plaintiff), -PETITIONER, 

BsTisiON  Side.  I  Versiis 

.     (  NARAIN  DAS  AND  ANOTHER,— (Defendants),-- 

RESPONDENTS. 

Case  No.  1369  of  1897. 

Jurisdiction  of  Small  Cause  Court — Suit  by  lessee  of  Government  ferry 
for  recovery  of  tolls— Small  Cause    Court  Act,  1887,  2nd  Schedule,  Article  13. 

Held,  that  a  ferry,  Bucli  as  that  at  Khusalgarh,  must  be  regarded  as 
immovable  property  vested  in  the  Local  Government,  and  that  a  plaintiff, 
when  claiming  as  lessee  of  the  ferry  to  recover  tolls  or  dues,  claims  to  re- 
cover by  reason  of  an  interest  in  immovable  property  transferred  to  him 
by  Government. 

Held,  therefore,  that  such  a  suit  is  excluded  from  the  cognizance  of  a 
Small  Cause  Court  by  Article  13  of  the  2nd  Schedule  to  the  Small  Cause 
Court  Act,  1887. 

Petition  for  revision   of  the   order   of   L.    White  King,    Esquire, 
District  Judge,  Kohat,  dated  27th  April  1897. 

Ishwar  Das,  for  petitioner. 
Shelverton,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

4ith  Jany.  1899.  Anderson,  J. — This  case  with  several  others  based   on   the 

same  grounds  has  been  sent  before  a  Bench  for  decision  by  an 
order  of  a  Judge  in  Chambers  who  had  some  doubts  as  to  the 
correctness  of  the  decision  of  a  single  Judge  of  this  Court  as 
reported  in  Punjab  Record,  No.  48  of  1897,  in  which  it  was  held 
that  a  suit  by  the  lessee  of  a  Government  ferry  for  recovery  of 
tolls  falls  under  Article  13  of  the  2nd  Schedule  of  the  Small  Cause 
Court  Act  of  1887,  and  is,  therefore,  excluded  from  the  cognizance 
of  a  Small  Cause  Court,  and  that  the  decree  then  passed  by  a 
Mnnsiff  was  not  appealable  to  the  Court  of  the  District  Judge. 

We  have  heard  arguments  and  have  referred  to  the  law 
bearing  on  the  question  at  issue  as  laid  down  in  the  General 
Clauses  Act,  X  of  1897,  and  the  Northern  India  Ferries  Act,  XVII 
of  1878.  The  conclusion  we  reach  is  that  a  ferry  such  as  that 
at  Khushalgarh  must  be  regarded  as  immovable  property  vest- 
ed in  the  Local  Government  and  that  the  plaintift",  when  claiming 
as  the  lessee  of  the  ferry  to  recover  tolls  or  dues,  claims  to  recover 
by  reason  of  an  interest  in  immovable  property  transferred  to 
him  by  Government,  and  this  suit  must  be  held  to  fall  under 
Article  13  of  the  2nd  Schedule  of  Act  IX  of  1887. 
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We  are,  therefore,  of  opinion  that  the  suit  was  not  cogniz- 
able by  a  Small  Cause  Court,  and,  consequently,  the  appeal  from 
the  order  of  the  Munsiff  lay,  not  to  the  Court  of  the  District 
Judge,  but  to  that  of  the  Divisional  Judge. 

Accepting  the  appeal  on  the  first  ground,  without,  in  any 
way,  going  into  the  merits  of  the  case,  we  set  aside  the  District 
Judge's  order  and  direct  that  the  appeal  to  his  Court  be  return- 
ed to  the  plaintiff  for  presentation  in  the  Court  of  the  Divisional 
Judge.  The  Court-fee  will  be  refunded  on  application.  Costs 
of  this  Court  to  bo  costs  in  the  cause.     Pleader's  fee  Rs.  10. 

Application  allowed. 


\ 


No.  81. 

Before  Mr.  Justice  Chatter ji  and  Mr.  Justice  Roherlaon. 

NIHALA  AND  OTHERS,— (Plaintiffs),— APPELLANTS, 

Versus  \  Appeilatk  8ibx. 

BIKHAM  RAM,— (Defendant),— RESPONDENT.  1 

Case  No.  378  of  1896. 

Suit  for  possession  on  ground  that  a  certain  sale  was  invalid  as  against 
iplaintiff — Flea  by  defendant  that  plaintiffs  acquiesced  in  sale — "  Acquiesence" 
— Estoppel. 

PlaintifE  sued  for  possession  of  certaia  land  and  houses  which  had  been 
sold  in  187(>  by  their  near  collateral,  one  K.,  a  childless  proprietor,  in  favour 
of  defendant.  The  defendant  pleaded,  and  the  lower  Court  found,  acquies- 
cence in  the  sale  on  the  part  of  plaintiffs  disentitling  them  to  set  aside  the 
alienation,  and  dismissed  the  suit.  It  was  proved  that  plaintiffs,  whether  or 
not  they  knew  of  the  alienation  at  the  time  it  was  effected,  had  knowledge 
of  it  in  1878,  when  they  gave  evidence  on  behalf  of  defendant  in  a  case  in 
which  he  siied  a  certain  tenant  of  his  for  damages  for  cutting  a  tree  ;  that 
they  made  no  mention  of  their  rights,  though  present  on  each  occasion, 
when  the  defendant  twice  applied,  in  1880  and  1886,  for  partition  on  the 
strength  of  his  deed  of  purchase ;  that  they  also  raised  no  objection  to  hia 
acquiring  the  rights  of  certain  hereditary  tenants,  and  that,  finally,  many 
years  after  the  sale  they  took  up  some  land  from  the  defendant  for  the 
purpose  of  cultivation  and  tilled  it  almost  up  to  the  date  of  suit.  In  the 
last  case  it  appeared  that  plaintiff,  sabsequently  to  partition  proceedings, 
exchanged  certain  lands  allotted  to  them  for  others  which  had  fallen  to 
the  share  of  defendant,  and  executed  certain  documents,  in  one  of  which 
they  expressly  stated  that  they  accepted  the  purchase  by  defendant  in 
1876  and  waived  all  rights  to  object  thereto.  On  behalf  of  plaintiff  it  was 
contended  that  inasmuch  as  all  the  above-specified  acts  took  place  after 
the  sale,  plaintiffs  were  not  thereby  estopped  from  attacking  the  said 
transfer  as  they  had  not  by  any  such  act  misled  the  defendant  or  induced 
him  to  enter  into  the  sale  transaction. 

Held,  that  plaintiffs  were  ijrecluded  by  their  acquiescence  and  express 
words  from  making  the  present  claim,  and  that  their  suit  had  been  rightly 
dismissed. 
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First  ajypeal  from  the  order  of  Lola  Aya  Barn,  District  Judge, 
Eoshiarpur,  dated  iOth  January  1896. 

Ishwar  Das,  for  appellants. 

Lai  Chand,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 
23rd  Jany.  1899.  Chatterji,  J. — This  is  a  suit  by  certain  Rajputs  of  Badoli 

in  the  District  of  Hoshiarpur  for  possession  of  land  and  houses 
which  belonged  to  one  Kharku,  a  collateral  of  the  plaintifFs  in 
the  fourth  degree,  and  which  were  sold  by  him  to  the  defendant- 
respondent  Bikham  Ram,  on  5th  April  1876.  The  plaintiffs 
allege  that  the  sale  was  without  any  legal  necessity  and  that 
Kharku,  a  childless  male  proprietor,  was  incompetent  to  effect  it 
by  custom. 

The  pleas  were  that  the  plaintiffs  had  full  knowledge  of 
the  sale  all  along  and  never  objected  to  it,  that  their  silence  and 
conduct  amounts  to  acquiescence,  which  disentitles  them  to 
object,  that  defendant  had  purchased  other  rights  connected  with 
part  of  the  property  sold,  and  had  otherwise  made  improvements 
of  a  very  large  value,  that  the  transfer  was  valid  and  for  good 
consideration,  and  that  even  if  the  plaintiffs  were  found  entitled 
to  a  decree  they  could  not  under  any  circumstances  get  posses- 
sion of  the  new  acquisitions  made  by  the  defendant  nor  eject 
him  from  the  rest  of  the  land  without  payment  of  compensation. 

On  the  pleadings  the  Court  below,  the  District  Judge  of 
Hoshiarpur,  drew  six  issues  which  substantially  cover  all  the 
points  in  dispute.  He  after  recording  all  the  evidence  of  the 
parties,  found  the  first  is'sue,  which  was — "  Did  the  plaintiffs 
"  know  of  the  transfer  of  the  property  in  dispute  from  the  day 
"of  transfer,  and  have  their  acts  been  such  as  to  estop  them 
"  from  bringing  this  suit,"  in  defendant's  favour  and  dismissed 
the  suit.     This  is  the  first  point  for  consideration  in  this  appeal. 

The  plaint  was  filed  on  25th  May  1891,  and  in  it  the  plaint- 
iffs stated  that  Kharku  had  died  one-and-a-hal  f  year  before. 

The  lower  Court  has  found  acquiescence  on  the  part  of  the 
plaintiffs,  disentitling  them  now  to  set  aside  the  alienation  on 
the  following  acts  and  conduct  of  the  plaintiffs  :  — 

(I)  In  November  1878,  in  a  suit  brought  by  defendant 
against  an  occupancy  tenant  for  the  value  of  a  tree 
cut  by  him,  Bhupa  and  Jai  Chand,  plaintiffs,  depos- 
ed in  favour  of  the  former  and  made  no  mention 
of  their  rights.  Jangi,  father  of  plaintiff's  4  to  7,  did 
the  same,  though  he  gave  evidecce  for  the  tenant. 
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(2)  In  December  1880  defendant  applied  for  partition  of 

shamilat  holdings  and  the  matter  x'emaiued  pending 
for  nearly  five  years,  but  plaintiffs,  though  present 
and  taking  part  in  the  proceedings,  never  denied 
defendant's  title  on  the  sale  by  Kharku. 

(3)  It  is  clear   from  the  patwari's  statement  and   other 

evidence  that  plaintiffs  cultivated  part  of  the  land 
in  dispute  as  defendant's  tenants,  from  1884  up  to 
time  of  suit. 

(4)  In  1885  and  1886  the    defendant  acquired  the  rights 

of  certain  occupancy  tenants  by  purchase  and  appli- 
ed for  mutation  of  names.  Bhupa  was  called  and 
stated  that  he  had  no  objection. 

(5)  In  December   1886  Bikham  Bam,  defendant,   again 

applied  for  partition  of  shamilat  khatas,  some  having 
been  left  joint  at  the  former  partition.  This  was 
sanctioned  on  27th  January  1888.  Plaintiffs 
throughout  the  proceedings  were  consenting  parties. 

(6)  Subsequent  to  the  partition,  the  plaintiffs  made  cer- 

tain exchanges  of  lands  allotted  to  them  for  others 
which  had  fallen  to  defendant's  share  and  wrote 
deeds,  Exhibits  9  and  1 1,  in  defendant's  favour. 
In  these  they  not  only  did  not  set  up  their  rights  in 
the  land  in  dispute  but  recognized  defendant's 
ownership  as  purchaser  from  Kharku.  In  the  last- 
mentioned  document  they  expressly  stated  that 
they  accepted  the  purchase  and  waived  all  right 
to  object  to  it.  These  deeds  were  executed  in  June 
1888,  and  are  well  proved  by  evidence.  About  the 
same  time,  Jangi  and  Bhupa  wrote  another  deed 
agreeing  to  defendant's  acquiring  certain  occupancy 
rights.  Exhibit  10. 

Counsel  for  appellants  has  addressed  us  at  great  length, 
pointing  out  that  all  these  acts  were  done  after  the  sale  by 
Kharku,  that  some  of  them,  e.  g.,  giving  evidence  for  defendant 
in  the  case  of  L878,  are  altogether  inconclusive,  that  any  re- 
nunciation of  right  subsequent  to  the  sale  is  only  binding  on 
plaintiffs  if  made  with  a  full  knowledge  of  all  material  facts 
and  for  adequate  consideration,  that  no  legal  estoppel  nor  valid 
agreement  to  give  up  their  claim  has  been  established  against  the 
plaintiffs.  Great  stress  is  laid  on  the  first  part  of  the  argument, 
viz.,  that  acts  indicating  consent  to  the  sale  after  it  had  taken 
place  do  not  estop  the  plaintiff's,  as  they  did  not  mislead  the 
defendant  or  induce  him  to  enter  into  the  sale  transaction. 
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The  term,  acq aiescence,  has  divergent  significations  and  the 
authorities  are  numerons  as  to  the  circumstances  under  which 
it  amounts  to  an  estoppel  or  bars  claims  to  set  aside  the  act 
acquiesced  in.  The  English  rule  is  thus  stated  in  Dvke  of  Leeds  v. 
Amherst  (II  Ph.,  1 17)  :  "  If  a  person  having  a  right  and  seeing 
"  another  person  about  to  commit,  or  in  the  act  of  committing, 
"  an  act  infringing  upon  that  right,  stands  by  in  such  a  manner 
"  as  really  to  induce  the  person  committing  the  act,  and  who 
"  might  otherwise  have  abstained  from  it,  to  believe  that  he 
"assents  to  it  being  committed,  he  cannot  afterwards  be  heard 
"  to  complain  of  the  act."  This  Lord  Cottenham  said  was  the 
proper  sense  of  the  term  acquiescence.  In  De  Btissche  v.  Alt 
(VIII  Chan.  D.,  286),  however,  the  Court  of  Appeal  laid  down 
that  when  the  act  complained  of  was  once  completed  without 
the  knowledge  or  assent  of  the  party  whose  right  was  infringed, 
the  matter  must  be  determined  by  very  different  legal  con- 
siderations. A  right  of  action  was  vested  in  bim  which  at  all 
events,  as  a  general  rule,  could  not  be  diverted  without  accord 
or  satisfaction  or  release  under  seal,  and  mere  submission  to  the 
injury  short  of  the  period  limited  by  the  Statute  could  not  take 
away  such  right,  and  even  an  express  promise  by  a  person  in- 
jured that  he  would  not  take  legal  proceedings  could  not  by 
itself  constitute  a  bar,  for  the  promise  would  be  without  considera- 
tion and  not  be  binding. 

This  is  the  principle  contended  for  by  appellants  before  us, 
as  it  is  strenuously  urged  that  no  acts  of  the  plaintiffs  prior  to, 
or  contemporaneous  with,  the  sale  by  Kharku  are  relied  upon 
by  the  defendant  as  showing  that  they  had  no  objection  to  it, 
and  that  acts  subsequent  to  the  sale  cannot  ojoerate  to  deprive 
the  plaintiffs  of  their  right. 

There  are,  however,  numerous  Indian  authorities  which 
hold  that  conduct  analogous  to  that  of  the  plaintiffs  pre- 
cludes them  from  suing  to  set  aside  an  alienation  of  immovable 
property.  IJilatatchi  v.  Venkatachala  Mudali  (Z  Mad.  H.  0. 
Reports,  131),  in  which  a  silence  of  nine  years  was  hold  to  bind 
plaintiff  to  a  deed  of  sale  to  which  ho  was  no  party,  but  which 
conveyed  along  with  others  his  share  in  certain  land  ;  Mussum- 
mat  Jan  Koonxvar  v.  Itam  Ruttun  Ncogi,  ^c.  (XVIIl  W.  B.,  500), 
where  long  silence  irrespective  of  limitation  was  held  to  bind  the 
plaintiff  to  the  terms  of  a  mokarrari  lease.  See  to  the  same 
effect,  Jeebun  Mundul,  ^c,  v.  Nadyar  Ghand  Roy  (XXV  W.  R., 
461).  In  No.  82,  Punjab  Record,  1881,  an  owner  of  land  who 
made  no  objections  to  an  invalid  alienation  by  au  occupancy 
tenant  for  over  five  years  was  held  to  have  acquiesced  in  it  and 


Nov.   1898.  ]  CIVIL  JUDGMBNTS-No.  81.  ggg 

thereby  to  have  precluded  himself  from  suing  to  annul  it,  his 
silence  being  treated  under  the  circumstances  as  equivalent  to 
consent.     Instances  of  this  kind  can  easily  be  multiplied. 

In  No.  138,  Punjab  Record,  1888,  a  plaintiif  who  was  the 
mortgagee  of  property  of  which  he  claimed  the  right  of  pre- 
emption and  had  given  notice  to  the  vendee  and  recovered  the 
mortgage-money  was  held  to  have  acquiesced  in  the  sale  and 
waived  his  right,  the  Court  being  of  opinion  that  "  it  would  bo 
"  against  good  conscience  that  a  mortgagee  who  is  also  pre- 
"  emptor  should  be  allowed  to  deal  with  a  purchase  of  property 
"  one  day  on  the  footing  that  the  sale  is  valid  as  between  them 
"  and  when  he  has  thus  procured  the  payment  of  his  mortgage, 
"  to  treat  the  p::rchase  the  next  day  on  the  footing  that  the  sale 
"  is  invalid  as  between  them." 

We  have  quoted  the  above  cases  regarding  transfer  of 
property  and  omitted  all  reference  to  those  relating  to  obstruc- 
tion of  way,  light  and  air  and  removal  of  buildings  and  planta- 
tions and  suits  of  the  like  character  where  mandatory  injunctions 
are  sought  and  where  such  injunctions  have  been  refused  on  the 
ground  of  plaintiff's  laches,  or  acquiescences,  the  former  class 
being  most  analogous  to  the  case  before  us. 

The  plaintiffs'  position  during  Kharku's  lifetime  was  this. 
Kharkn,  a  childless  male  proprietor,  had  not  by  custom  an 
unrestricted  right  of  transfer.  He  could  only  alienate  for  legal 
necessity.  If  he  sold  without  such  necessity  his  act  was  not  a 
nullity,  but  conferred  a  complete  title  on  the  purchaser  subject  to 
its  being  avoided  at  the  instance  of  the  plaintiffs.  The  right  of 
avoidance  only  arose  on  Kharku's  death.  During  his  lifetime 
plaintiffs  could  only  sue  for  a  declaration  that  the  sale  was  not 
binding  against  them.  What  they  did  was  not  only  to  refrain 
from  bringing  such  a  suit  but  to  let  the  defendant  vendee 
understand  by  their  acts,  conduct  and  language  that  they  had 
no  objection  to  the  sale  and  recognized  its  validity.  It  is  not 
asserted  that  the  sale  was  unknown  to  them  at  the  time  and  it 
would  be  absurd  for  thon  to  say  so  considering  that  they  were 
residents  in  the  village.  At  all  events  in  1878,  when  defendant 
sued  the  tenant  and  they  were  called  as  witnesses,  they  must 
have  known  of  the  fact.  At  that  time  they  never  so  much  as 
mentioned  their  rights  nor  when  the  vendee  applied  for  parti- 
tion twice  on  the  strength  of  his  deed  of  purchase.  Then  they, 
many  years  after  the  sale,  took  up  some  land  from  the  vendee 
for  the  purpose  of  cultivation  and  tilled  it  up  to  almost  the  time 
of  suit.  They  also  agreed  to  his  acquiring  the  rights  of  certain 
hereditary  tenants.     From  all  these  acts  and  from  the  general 
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tenor  of  their  conduct  the  defendant  could  not  but  have  under- 
stood that  they  were  quite  agreeable  to  the  sale  and  waived  their 
right  of  avoidance.  Mere  silence  or  delay  may  not  justify  any 
such  conclusion,  but  a  series  of  acts  and  a  course  of  conduct  of 
this  character  would  very  naturally,  if  not  necessarily,  give  rise 
to  such  an  inference.  There  is  no  question  that  defendant 
has  done  many  things  on  this  understanding  which  he  would 
not  have  done  otherwise,  and  which  would  otherwise  be  detri- 
mental to  him.  The  plaintiffs  also  have  fully  enjoyed  the 
benefits  of  such  an  impression  on  the  defendant's  mind.  They 
have  got  his  land  for  cultivation  and  effected  exchanges  of  land 
with  him  which  had  they  disputed  his  title  he  might  have  refused 
to  allow.  Lastly  they  have  in  Exhibit  11  expressly  accepted 
the  sale,  and  on  that  footing  got  exchanges  of  land  effected. 

In  our  opinion  it  would  be  contrary  to  good  conscience  if 
they  are  now  allowed  to  turn  round  and  to  attack  the  sale  and 
to  deprive  the  purchaser  of  the  benefit  of  his  purchase.  It  is 
all  very  well  for  them  to  say  that  defendant  can  be  restored  to 
his  position  after  the  sale  took  place  by  being  allowed  to  retain 
his  purchases  of  occupancy  rights  and  compensated  for  other 
improvements,  if  any,  but  this  is  not  the  real  question.  At  the 
time  the  plaintiffs'  acts  were  done  and  the  exchanges  effected, 
plaintiffs'  position  was  not  free  from  diflBculty  and  doubt,  even 
if  we  assume  they  had  any  intention  of  contesting  the  sale. 
They  made  the  best  use  of  their  position  by  getting  certain 
advantages  for  themselves,  though  these  might  not  have  been  at 
the  time  altogether  commensurate  with  the  value  of  the  land, 
and  they  cannot  now  avoid  their  acts  because  they  find  with 
reference  to  recent  rulings  of  this  Court  that  the  bargain  was 
not  a  good  one.  There  was,  we  think,  good  consideration  in 
the  exchanges  allowed  by  defendant  when  the  consent  to 
Kharku's  sale,  recited  in  Exhibit  11,  was  given.  They  cannot 
repudiate  that  consent  after  this  lapse  of  time.  They  have  re- 
tained the  benefits  of  that  transaction  and  have  not  even  offered 
to  restore  them. 

We  see  no  reason  to  think  that  plaintiffs  did  not  kaow  their 
rights  when  they  expressed  their  acceptance  of  Kharku's  trans- 
fer. The  very  act  itself  negatives  any  such  contention.  It  is 
possible  that  they  did  not  think  their  rights  were  so  strong  as 
the  recent  judgments  of  this  Court  appear  to  show,  but  this  is 
not  material,  and  moreover  it  is  probable  that  they  were  satisfied 
of  the  necessity  of  the  sale,  as  Bhupa  admits  that  the  land  was 
previously  under  mortgage.  But  it  is  not  necessary  to  go  into 
4  this  question. 


Appellate  Sidb. 
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We  think  the  plaintiffs  are  precluded  by  their  acquiescence 
and  express  words  from  makinj^  the  present  claim,  and  that 
their  suit  was  rightly  dismissed  in  the  Court  below. 

The  appeal  is  therefore  dismissed  with  costs. 

Appeal  dismissed. 

Full  Bench. 

No,  82. 

Before  Mr.  Justice  ClarJ:,  Chief  Judge.  Mr.  Justice  Chatterji 

and  Mr.  Justice  Ander.'^on. 

BUTA,— (Plaintiff),— APPELLANT, 

Versus 

MUSSAMMAT  JIWANI,- (Dkfendant),— RESPONDENT. 

Case  No.  168  of  1898. 

Partition—  Right  of  ividow  who  has  succeeded  to  her  hii.-tband's  interests 
in  joint  ridding  to  claim  partition, — Grant  of  such  prayer  bij  Revenue  Officer 
— Jurisdiction  of  Civil  Court  to  entertain  subsequent  suit  by  co-sharers  object' 
ing  that  ividoia  is  by  custom  not  entitled  to  claim  partition — ''Question  at  to 
title" — "  Oiuner'  and  "  Lindowner" — Punjab  Land  Revenue  Act,  1887, 
Sections  111,  11?,  116,  158. 

Held,  by  the  Full  Bench,  tliat  tlioagh  a  widow  who  succeeds  to  her  hus- 
band's interests  in  a  joint  holding  on  a  life  tenure  and  is  recorded  as  a  joint 
owner  in  the  lleydniia  p  ip^rs,  is  entitlod,  as  being  "  an  owner  "  within  the 
meaning  of  Section  111  of  the  Punjab  Land  Revenue  Act,  1887,  to  apply 
for  partitii)n  hefoivi  a  llf>venue  Ofticar,  who  has  a  discretion  to  either  grant 
or  refuse  her  prayer,  it  is  open  to  the  co-shar>?r3,  in  tlio  event  of  her  prayer 
being  so  grautod,  to  seek  relief  in  the  Ciivil  Court  on  the  ground  that  the 
widow  waa  by  custom  not  entitled  to  claim  partition,  snch  objection  on 
tlieir  part  raising  a  question  of  title  in  the  land  sought  to  b?  partitioned 
and  therefore  giving  the  Civil  Court  jurisdiction  to  entertain  the  suit. 

Furth'ir  appeal  from  the  order  of  G.  L.  Smith,  Esquire,  Divisional 
Judge,  Ratoalpindi  Division,  dated  27th  January  1898. 

Ishwar  Das,  for  appellant. 

Jaishi  Ram,  for  respondent. 

The  questions  involved  were  referred  to  a  Full  Bench  by  the 
following:  order  of  the  Division  Beiicli  (Ghatt'erji  and  An- 
derson, JJ.)  :  — 

ChA-Ttrrji,  J. — The  material  facts  are  briefly  these.  Mas-  4,th  Augt.  1898. 
samraat  Jiwani,  defendant-respondent,  is  the  widow  of  plaintiff's 
uncle,  Karain,  deceased,  and  is  recorded  half  sharer  with  plaintiff 
in  a  joint  khata  No.  IG A,  containing  1 19^2  A;an<jZi  of  land  in 
Hafial.  On  19th  Januaiy  1897  plaintiff  brought  a  suit  against 
til   dafendant  for  a  declaration   that  he  was  the  sole  proprietor 
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of  the  holding  on  the  ground  that  defendant  had  been  divorced 
by  her  husband.  His  allegation  was  denied,  but  before  issues 
were  framed  he  ouSfch  February  1897  withdrew  his  claim,  where- 
upon it  was  dismissed.  Defendant  then  applied  to  the  Revenue 
authorities  for  partition  of  the  khata  and  plaintiff,  on  object- 
ing, was  referred  to  the  Civil  Court  to  establish  his  right.  He 
has  accordingly  brought  this  declaratory  suit  alleging  that 
defendant  is  not  entitled  to  partition  (1)  by  law  and  custom,  and 
(2)  by  reason  of  an  arrangement  through  a  Jirga  by  Avhich  she 
was  assigned  2  ghumaos  of  land  for  her  maintenance. 

The  first  Court  held  that  defendant  had  no  right  to  claim 
partition  and  granted  plaintiff  the  decree  he  sought.  On  appeal 
the  Divisional  Judge  held  that  plaintiff  had  not  proved  that  he 
was  entitled  to  prevent  defendant  from  getting  partition  and 
dismissed  the  suit.  The  plaintiff  appeals  and  two  points  are 
raised  on  his  behalf,  (1)  that  the  arrangement  through  jirga  set 
forth  in  the  plaint  bars  her  claim  to  partition  and  should  have 
been  enquired  into,  (2)  that  she  has  no  right  by  law  or  custom 
to  demand  partition.  Several  rulings  of  this  Court  are  quoted 
in  support  of  the  latter  contention. 

As  regards  the  first  point,  it  is  feebly  put  forward  in  the 
plaint,  and  the  4th  ground  of  appeal  which  is  .supposed  to  cover 
it  is  feebler  still.  It  does  not  appear  to  have  been  raised  in 
the  Lower  Appellate  Coart.  Tine  appellant  was  no  doubt 
respondent  in  that  Court,  but  the  Judge  has  fully  noticed  all  the 
points  raised  on  his  behalf,  and  it  is  incredible  that  he  should 
omit  to  refer  to  such  a  point  if  it  was  at  all  pressed  before  him. 
Appellant  has  thus  no  right  to  claim  an  inquiry  into  it,  and, 
having  regard  to  the  form  in  which  it  is  raised  in  this  Court  and 
the  probabilities,  particularly  the  allegations  made  in  the  former 
suit,  we  do  not  think  it  is  necessary  in  the  interests  of  justice 
to  direct  an  inquiry  into  the  question  at  this  stage. 

With  reference  to  the  second  point  there  are  numerous 
rulings  of  this  Court  from  18G8  to  1881  which  lay  down  that  a 
Hindu  or  Muhammadan  widow  in  the  Punjab  governed  by 
customary  law  succeeding  to  her  husband's  share  in  joint  pro- 
perty in  land  is  not  entitled  to  demand  partition  before  the 
Revenue  authorities  but  only  to  separate  possession  where  it  is 
indispensable  to  secure  her  the  proper  enjoyment  of  such 
share.  But  since  those  decisions  were  passed  a  new  Revenue 
Act  has  been  enacted.  In  No.  11,  Punjab  Record,  1895,  Revenue, 
the  Financial  Commissioner  of  the  Punjab  held  that  the  widow 
recorded  as  a  sharer  in  a  joint  holding  is  a  "  landowner  "  under 
that  Act  and  as  such  is  entitled  to  claim  partition,  and  that  her 
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right  to  obtain  it  is  only  controlled  by  the  discretion  of  the 
Revenue  Officer  under  Section  115  to  grant  iter  not.  If  this 
view  is  correct  it  vpould  seem  that  the  Civil  Court  cannot  give  a 
declaration  that  she  is  not  entitled  to  obtain  partition.  By 
Section  158  (I)  the  jurisdiction  of  the  Civil  Court  to  interfere 
in  any  matter  which  a  Revenue  Officer  is  empowered  by  the  Act 
^  to  dispose  of,  or  to  take  cognizance  of  the  manner  in  which  the 
power  is  exercised  is  taken  away.  In  regard  to  partition  the 
only  questions  within  its  cognizance  are  questions  relating  to 
title  in  the  property  of  which  partition  is  sought.  Mr.  Ishwar 
Das  contends  that  the  question  raised  by  the  appellant  as  to 
the  widow's  right  to  demand  partition  of  her  share  before  the 
Revenue  authorities  is,  under  the  authoritative  declarations  of 
the  law  and  custom  in  the  rulings  of  this  Court  cited  by  him, 
one  regarding  her  title.  We  are  disposed  at  present  to  think 
that  this  is  a  rather  strained  interpretation  of  the  word  "  title," 
the  expression  used  being  "  title  in  any  of  the  property."  If 
this  interpretation  is  correct  the  Financial  Commissioner's 
view  is  wrong. 

It  must  be  held  for  purposes  of  this  case  that  by  reason 
ut  the  dismissal  of  plaintilf's  former  suit  the  defendant  is  the 
undisputed  successor  to  her  husband's  interest  in  the  joint  hold- 
ing on  a  life  tenure,  and  she  is  so  recorded  in  the  revenue 
papers. 

Considering  the  importance  of  the  subject,  the  question 
whether  the  new  Land  Revenue  Act  has  effected  any  change  in 
the  law  relating  to  partition  and  made  the  rulings  of  this  Court 
in  regard  to  the  widow's  right  to  claim  partition  while  the 
previous  Act  was  in  force  inapplicable  should  be  referred  to, 
and  decided  by  a  Full  Bench.  The  Financial  Commissioner's 
judgment  appears  to  put  his  view  of  the  law  very  clearly  and 
forcibly. 

We  accordingly  refer  the  following  questions,  and,  to  save 
the  parties  unnecessary  trouble,  the  whole  case,  to  a  Full 
Bench — 

(1)  Whether  a  suit  of   this  description   lies  after   the 

enactment  of  Act  XVII  of  1887  ? 

(2)  Whether  the  question  raised  by   the    plaintiff   is  a 

question  as  to  title  in  the  property  of  which  parti- 
tion is  sougrht. 


The  judgment  of  the  Full  Bench  was  delivered  by 

Chatierji,  J.— The  facts  of  the  case  appear  from  the  order    24<7i  Jany.  1899. 
of  reference. 
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The  questions  before  this  Full  Bench  are  two — 

(1)  Whether  a  suit  of  this  description    lies    after    the 

enactment  of  Act  XVII  of  1887  ; 

(2)  Whether  the  question  raised   by   the    plaintiff  is  a 

question  relating  to  title  in  the  property  of  which 

the  partition  is  sought. 
The  second  question  may  be  dealt  with  first,  for  our   reply* 
to  the  first  will  in  a  great  measure,  if  not  wholly,  depend  on  onr 
decision  on  it. 

The  point  ruled  by  the  Financial  Commissioner  in  No.  11 
of  1895,  Revenue,  is  that  the  widow  of  a  landholder  in  the  Punjab 
succeeding  to  a  joint  share  in  land  belonging  to  her  husband 
and  duly  recorded  in  the  revenue  papers  is  entitled  to  claim 
partition  from  her  co-owners.  This  view  was  approved  in  No.  6, 
Punjab  Record,  1896,  Revenue.  In  neither  case  had  the  Financial 
Commissioner  befoi*e  him  the  precise  points  we  are  now  con- 
sidering. He  held  that  a.  widow  was  entitled  to  claim  partition 
under  the  existing  Revenue  Law,  viz.,  Section  1 11  of  Act  XVII 
of  1887,  but  we  do  not  understand  him  to  lay  down  that,  given 
the  facts  that  the  widow's  right  to  the  joint  share  is  admitted, 
and  that  it  is  duly  entered  iu  the  Revenue  Records,  her  right  to 
claim  partition  is  indefeasible  by  law  so  far  as  the  other  sharers 
are  concerned,  and  subject  only  to  the  Revenue  officer's  discre- 
tion to  grant  it  or  not.  He  has  only  considered  the  question 
from  the  Revenue  officer's  point  of  view  and  had  not  to  decide 
the  right  of  the  other  co-sharers  to  object  to  the  partition  in 
the  Civil  Court,  nor,  if  we  understand  him  aright,  has  he  decided 
it.  It  would  seem,  therefore,  that  if  we  held  that  the  widow's 
claim  is  liable  to  be  defeated  by  the  objections  of  the  male  co- 
owner  there  would  not  necessarily  be  any  conflict  between  his 
opinion  and  ours. 

We  agree  with  Financial  Coiami.ssioner  that  a  widow  under 
the  circumstances  mentioned  in  his  judgment  is  able  to  ask  the 
Revenue  officer  for  partition  of  her  share  under  Section  111  of 
the  Punjab  Land  Revenue  Act.  But  wo  do  not  think  there  is 
any  thiu<4  in  that  section  read  with  the  other  relevant  sections 
of  the  Act,  ^'.y.,  Sections  116  and  158,  Clause  (xvii),  to  show 
that  her  right  is  controlled  only  by  the  discretion  of  the 
Revenue  officer.  We  are  also  urvuble  with  all  deference  to  the 
learned  Financial  Commissioner  to  hold  that  the  I'ight  is  given 
to  the  widow  because  she  is  a  "landowner"  under  Section  3 
(2),  though  this  argutneut  was  pressed  before  us  with  great 
force  by  respondent's  couusel.     The   word  used  in  Section  111 
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is  "  owner  "  not  *'  landowner,"  and  in  our  opinion  the  two 
terms  are  not  synonymous.  "  Landowner "  has  a  very  wide 
signification  and  includes  many  persons  whose  interests  in  land 
are  of  a  limited  or  ephemeral  character,  e.  g.,  a  farmer  or  trans- 
feree for  revenue  purposes  or  one,  not  expressly  mentioned  in 
the  clause,  who  is  in  possession  of  an  estate  or  any  part  thereof 
or  in  the  enjoyment  of  any  part  of  the  profits  of  an  estate. 
Had  it  been  used  in  Section  11 1  there  would  have  been  some 
ground  for  the  contention  that  the  widow's  right  to  partition  is 
indefeasible,  for  at  all  events  her  interest  is  much  larger  than 
that  of  the  persons  mentioned  above. 

The  word  "  owner"  has  not  been  defined  in  the  Act,  and 
according  to  the  accepted  canons  of  interpretation  we  must, 
unless  the  context  negatives  sach  a  construction,  take  it  to  have 
been  used  in  its  ordinary  sense.  Now  the  connotations  of  the 
terra  are  somewhat  indefinite,  and  it  is  commonly  applied  to 
persons  whose  rights  in  property  are  unlimited  as  well  as  those 
wlioso  rights  are  more  or  less  restricted.  In  its  widest  signifi- 
cation to  use  the  language  of  Austin  ownership  means  a  "  right 
over  a  determinate  thing  indefinite  in  point  of  time,  unrestricted 
in  point  of  disposition  and  unlimited  in  point  of  duration."  The 
component  rights  of  ownership  fall  under  three  heads,  posses- 
sion, enjoyment  and  disposition  (per  Sir  M.  Plowden,  C.  J.,  in 
No.  107,  Pun;ab  Record,  1887,  page  246 J. 

In  actut.l  life  we  do  not  always  find  the  rights  of  owner- 
ship uncontrolled  under  all  the  three  heads-  The  obligation  to 
respect  the  rights  of  othei^s  and  the  restrictions  imposed  by  law 
frequently  limit  the  power  of  the  owner  to  deal  with  his  pro- 
perty. The  right  is  widest  in  respect  of  movable  and  acquired 
immovable  property,  but  in  the  Punjab  among  agriculturists 
custom  does  not  allow  the  male  owner  in  possession  an  unre- 
stricted right  of  alienation  of  ancestral  land  to  the  prejudice 
of  his  male  heirs.  But  though  thus  possessing  a  limited 
power  of  transfer  for  legal  necessity  he  is  all  the  same  termed 
au  owner  in  common  parlance.  As  respects  acquired  land  as 
well  as  ancestral  land  he  is  equally  described  as  owner.  The 
same  remark  applies  to  a  widow  succeeding  to  her  husband's 
estate  on  a  customary  tenure.  She  is  not  strictly  a  life  tenant, 
but  her  rights  of  alienation  are  restricted  like  that  of  the  male 
holder  as  regards  ancestral  land,  and  the  conditions  constituting 
legal  necessity  are  more  stringent  in  her  case.  But  she  is  also 
called  an  owner  in  the  revenue  records  and  in  the  language  of 
common  life.  The  word  "  owner  "  is  thus  ordinarily  applied 
indiscriminately  to  persons  having  rights  in  property  which  are 
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in  some  cases  plenary  and  in  others  restricted,  and  this  must  be 
understood  to  be  the  sense  of  the  word  in  Section  111.  A 
widow  therefore  is  an  owner,  and  in  this  case  a  joint  owner  under 
that  section. 

We  have  discussed  this  point  at  some  length  as  one  of  Mr. 
fshwar  Das'  arguments  was  that  the  word  does  not  include  such 
rights  as  a  widow  possesses  in  her  husband's  land  to  which  she 
has  succeeded  for  life. 

As  the  defendant's  widow  is  an  "  owner,"  it  follows  that  she 
could  apply  for  partition  before  a  Revenue  officer  who,  as  such, 
was  bound  to  grant  her  prayer  unless  he  disallowed  it  in  the 
exercise  of  his  discretion,  which  he  did  not  do.  Plaintiff's  ob- 
jection that  she  is  not  entitled  to  claim  partition  by  custom 
would  SiVail  and  the  Civil  Court  would  have  jurisdiction  to  give 
him  relief  only  if  the  objection  can  be  held  to  raise  a  question 
of  title  in  the  land  sought  to  be  partitioned. 

After  giving  the  matter  our  best   consideration   wo   are  of 
opinion  that  the  answer  to  this  question   must   be   one   in   the 
affirmative  in  favour  of  the  plaintiff.     The  word  "  title  "  is  some- 
times synonymous  with  right  and  sometimes    the   correlative  of 
it.     A  person  who  has  a  particular  right  in  property  is  said   to 
have  a  title  in  it.     Thus  a  man  who  has  the  right  to   hold   and 
cultivate  certain  land  is  said  to  have  a  title  to  it   as   a   tenant. 
Partition  is  one  of  the  modes  of  use  and  enjoyment  of  Innd  held 
in  joint  ownership  and  the  right  of  partition  is  a  right  appurte- 
nant to  ownership.     It  is  possible  to  conceive  of  an   owner   who 
has  not  the  right  to  demand  partition,  just  as    there  ai-e   many 
•who  have  not  the  right  of  unrestricted  disposition.     !n   such    a 
case  the  limitation  or  defect  is  in  the  title   of  the   owner.     Tho 
plaintiff's  contention  that  the  defendant's  widow  has  not  by  cus- 
tom tho  right  to  demand  partition   of   the  property  in   dispute 
therefore  amounts  to  an  assertion  that  her  title  as    owner  is    re- 
stricted in  that  respect.   It  therefore  raises  a  question  of  title  in 
the  property  sought  to  be  pjartitioned. 

This  appears  to  have  been  held  in  several  previous  decisions 
of  this  Court  in  analogous  cases.  In  No.  G3,  Punjab  Record,  1892, 
tho  claim  of  a  female  holder  of  land  to  partition  was  opposed  on 
the  ground  that  she  had  by  a  private  razinama  accepted  an 
allowance  of  grain,  and  that  the  plaintiff  had  therefore  sunk  a 
well  and  made  improvements  on  tho  land,  and  it  was  held  that 
theobjectionrelated  to  a  question  of  title.  In  No.  82,  Punjab 
Beeord,  1893,  an  objection  that  certain  land  was  not  liable  to 
partition  without  the  concurrence  of  all  the  sharers  was  hold  to 
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be  one  of  this  character.  We  also  agree  with  tlie  learned  Judges 
who  decided  the  latter  case  that  the  two  descriptions  of  ques- 
tions which  can  possibly  arise  when  partition  of  land  is  sought 
before  a  Revenue  officer,  and  which  are  given  in  Section  116  of 
the  Punjab  Land  Revenue  Act,  are  meant  to  be  exhaustive  and 
mutually  exclusive,  and  this  furnishes  another  argument  in  sup- 
port of  the  view  we  are  now  taking. 

As  regards  the  first  question,  which  had  reference  to  Sec- 
tion 158,  our  answer  is  governed  by  our  reply  to  the  second. 
As  the  objection  raises  a  question  of  title,  we  hold  that  the  suit 
is  maintainable  in  the  Civil  Court. 

•  The  above  disposes  of  the  questions    referred    to    the   Full 

Bench,  Bat  the  whole  case  has  also  been  referred  to  it,  and  we 
accordingly  proceed  to  pass  final  orders. 

There  is  no  contention  raised  before  us  that  the  widow's 
right  to  partition  is  not  restricted  by  custom,  as  was  laid  down 
in  the  previous  rulings  of  this  Court.  As  the  plaintiff's  suit  is 
now  held  to  be  maintainable  we  think  ho  must  be  granted  the 
declaratory  decree  he  asks  for.  Defendant  would  no  doubt  be 
entitled  to  claim  separate  possession  of  her  share  in  the  Civil 
Court  without  partition  if  she  cannot  othorwiso  conveniently 
and  comfortably  enjoy  its  usufruct,  but  she  has  actually  made 
no  claim  of  this  kind,  and  we  can  therefore  only  leave  this  ex- 
pression of  opinion  on  record. 

We  accept  the  appeal  and  decree  the  pl.aintiff's  claim  with- 
out prejudice  to  defendant  being  allowed  separate  possession 
and  enjoyment  of  her  share  by  the  Civil  Court  on  her  makin^ 
out  a  case  for  such  relief. 

Parties  will  bear  their  own  costs  throughout. 

Appeal  allowed. 


No.  83. 

Before  Mr.  Justice  Reid. 

SUNDER  S1NGH,~(Plaintiff),— APPELLANT, 

Versus 

JIWAN  RAM,— (Decree-holder),— AND  MUSSAMMAT 

LACHMI,  -(Dependants),— RESPONDENTS. 

Case  No.  779  of  189S. 

Ciiiil  Procedure  Code,  1882,  Sections  274,  276— Validity  of  attachment. 

On  the  8th  October  1888,  the  decree-holder  applied  for  execution  of  hia 
decree  by  attachment  and  sale  of  tho  whole  of  the  judgment-debtor's  im- 
movable property,  and  the  report  of  the  attaching  officer  was  tliat  attach- 
ment had  been  effected  on  the  22nd  October  1888  by  beat  of  drum  on  the 
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spot  and  by  affixing  a  notice,  nnder  Section  274  of  the  Civil  Procedure  Code, 
on  the  house  of  tho  judgment-debtor,  situate  on  the  spot.  It  did  not,  how- 
ever, appear  from  the  report  that  a  copy  of  the  notice  was  affixed  in  the 
conrt-house  or  in  the  office  of  the  Collector  of  the  District,  and  no  evidence 
was  adduced  on  this  point.  Q'he  plaintiff  purchased  the  land  in  dispute 
from  the  said  judgment-debtor  on  the  18th  March  1891,  and  it  was  con- 
tended on  his  behalf  that,  in  order  to  render  the  said  sale  to  him  invalid, 
the  decree-holder  was  boand  to  prove  that  all  the  conditions  of  Section  274 
had  been  duly  complied  with.  It  was  proved  that  there  had  been  litiga- 
tion about  the  attachmeut  before  plaintiiS's  purchase,  and  that  the  latter'a 
sale-deed  was  executed  at  Lahore,  and  not  at  Amritsar,  where  it  would 
ordinarily  have  been  executed. 

Held,  having  regard  to  the  circumstances  of  tho  case,  that  plaintiff 
had  notice  aliunde  of  the  attachment,  and  that  there  was  no  reason  to 
hold  that  the  condition  of  Section  274  had  not  been  complied  Avitli,  or,  in 
any  case,  that  the  attachment  was  not  valid  as  against  plaintiff. 

The  rule  laid  dowa  in  I,  B.  L.  R.  (S.  A^.),  20,  and  I.  L.  R.,  II  All,  o8 
should  not  be  strictly  applied  in  this  Province. 

Further  appeal  from  the  order  of  J.  A,  Anderson,  Esquire,  Divisional- 
Judge,  Amritsar  Division,  dated  2lst  April  1898. 

Lajpat  Rai,  for  appellant. 

Birch,  for  respondent. 

Tho  judgment  of  the  learned  Judge  in  Chambers  was  as 
follows  :  — 

I'ith  Jany.  1899.  Reid,  J. — The  question  for   consideration   is    whether  the 

land  in  suit  was  under  attacliment,  in  execution  of  the  respond- 
ent-decree-holder's decree,  on  the  18ih  March  1891,  tlie  date  of 
its  sale  to  the  appellant  hy  the  judgment-debtor.  On  the  8tii 
October  1888,  the  decree-liolder  applied  for  execution  of  his 
decree  by  attachment  and  sale  of  the  whole  of  the  judgment- 
debtor's  immovable  property,  and  the  report  of  the  attaching 
officer  was  that  attachment  had  been  effected  on  the  22nd 
October  1888  by  beat  of  drum  on  the  spot  and  by  affixing  a 
notice  under  Section  274  of  the  Code  of  Civil  Procedure  on  the 
house  of  the  judgment-debtor,  situate  on  the  spot.  It  does  not 
appear  from  the  report  that  a  copy  of  the  notice  was  affixed  in 
the  Court-house,  or  in  the  office  of  the  Collector  of  the  District, 
and  no  evidence  has  been  adduced  that  the  notice  was  so  affixed. 
For  the  appellant  it  is  contended  that  the  respondent  was 
bound  to  prove  that  all  the  conditions  of  Section  274  had  been 
complied  with,  in  order  to  render  the  sale  to  the  appellant 
invalid  under  Section  276  of  the  Code. 

Indra  Chandra  Bahu  v.  Aijra  and  Maslerman  s  Bank  (7,  B. 
L.  n.  S.  N.  20)  and  Nur  Ahmad  v.  Alias  Ali  (/.  L.  R.,  II  All., 
58)  support  thia  contention. 
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The  pleader  for  the  respondent  relies  on  an  unreported  rul- 
ing of  a  Bench  of  this  Court,  in  Civil  Appeal  1348  of  1892,  in  a 
suit  by  a  judgment-debtor  to  recover  a  house  sold  in  execution 
of  a  decree  against  him,  on  the  ground  of  certain  irregularities 
in  the  sale,  including  failure  to  affix  a  copy  of  the  notice  under 
Section  274  in  the  Court-house  or  Collector's  Office. 

It  was  held  that  such  failure  did  not  invalidate  the  sale, 
the  material  conditions  of  Section  274,  so  far  as  the  judgment- 
debtor  was  concerned,  being  the  proclamation  on  tbe  spot  and 
the  service  of  a  notice  on  him.  This  obviously  distinguishes 
the  case  from  those  quoted  for  the  appellant,  which  were  be- 
tween attaching  creditor  and  purchaser,  but  it  was  remarked  in 
the  judgment  that  the  practice  in  the  Jullundur  District 
appeared  to  be  for  the  copy  of  the  prohibitory  order  intended 
for  the  Court-house  to  be  kept  with  the  file.  The  present  case 
is  from  the  adjoining  District,  Amritsar,  and  the  practice  in  this 
Province  appears  to  be  very  loose. 

It  is  further  argued  for  the  appellant  that  the  Revenue  re- 
cords prove  that  the  decree-holder  consented  to  the  release  from 
attachment  of  all  but  25  bighas  of  land,  which  did  not  comprise 
the  land  in  suit.  This  does  not  appear  to  be  the  case,  an 
apparently  unencumbered  plot  of  land  being  selected  for  sale, 
as  sufficient  to  satisfy  the  decree,  but  the  attachment  thereof 
being  eventually  set  aside  on  the  objection  of  a  third  person, 
who  had  purchased  from  the  judgment-debtor  before  the  22nd 
October  1888.  There  is  ample  authority  for  holding  that  these 
proceedings  had  not  the  effect  of  releasing  the  rest  of  the  prop- 
erty from  attachment,  and  the  fact  that  the  decree-holder 
subsequently  applied  for  fresh  attachment  of  the  land  in  suit 
does  not  deprive  him  of  the  benefit  of  the  original  attachment. 

It  appears  that  the  property  was  encumbered,  and  that  a 
larger  area  than  would  otherwise  have  satisfied  the  decree  was 
consequently  attached.  The  whole  property  being  attached, 
the  proceedings  were  not  invalid  by  reason  of  the  numbers  of 
the  fields  not  being  specified. 

The  ruling  of  their  Lordships  of  the  Privy  Council,  in 
Bamkrishna  Das  Surrowji  v.  8urf-un-nissa  Begum  (J.  i.  B., 
VI  Gale,  129)  is  in  point,  in  so  far  as  their  Lordships  expressed 
a  doubt  as  to  whether  it  was  not  for  the  party  who  relied  on 
non-observance  of  due  formalities  in  attachment  to  prove  it,  but 
is  not  in  point  as  regards  the  respondent's  plea  that  objections 
on  the  ground  of  such  non-observance  are  too  late,  the  present 
suit  being  based  on  the  ground  that  no  valid  attachment  was 
effected. 
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Having  regard  to  the  circumstances  of  this  case,  I  do  not 
think  that  the  rule  laid  down  in  1,  B.  L.  R.  and  7.  L.  JR,,  II  All, 
should  be  sti"ictly  applied  here. 

It  does  not  appear  from  the  reports  of  those  cases  that  the 
purchaser  had  notice  aliunde  of  the  attachment,  and  I  have  no 
doubt  that  the  appellant  had  notice.  There  had  been  litigation 
about  the  attachment  before  the  appellant  purchased,  and  his 
sale-deed  was  executed  at  Lahore,  instead  of  at  Araritsar,  where 
it  would  ordinarily  have  been  executed. 

There  was  apparently  no  serious  saggestion,  when  the 
method  of  attachment  was  fresh  in  the  memory  of  those  who 
could  prove  it,  that  all  the  conditions  of  Section  27-1  had  not 
been  complied  with,  and  I  see  no  reason  to  hold  that  the 
conditions  of  the  section  were  not  complied  with,  or  in  any 
case  to  hold  that  the  attachment  was  not  valid  as  against  the 
appellant. 

The  appeal  fails  and  is  dismissed  with  costs. 

Full  Bench. 

No.  84. 

Before  Mr.  Justice  Clarh,  Chief  Judge,  Mr.  Judice  Ohatterji 

and  Mr.  Justice  Anderson. 

HARVANS  SINGH,— (Plaintiff),— APPELLANT, 

Appellate  Side,  .<  Versus 

HARNAM  SINGH  AND  OTHERS,— (Defendants),— 
RESPONDENTS. 

Case  No.  759  of  1897. 

Custom— Alienation—  Suit  hij  son  in  presence  of  liis  father  to  contest  an 
alienation  by  an  agnate— Locus  standi  ofjplaintiff—Sodhi  Khatris  oj  Tahsil 
Zira,  Firozpore  Dintrict. 

In  a  Buit  by  plaintiff  to  contest  an  alienation  by  his  father's  uncle,  it 
appeared  that  plaintiff's  father  was  alive,  but  refused  to  join  in  the  suit. 
The  question  referred  to  the  full  Bench  was  whether,  under  such  circutn- 
Btances,  plaintiff  had  any  locui  standi  to  sue. 

Held,  that  under  Customary  law  by  which  the  parties  were  governed, 
plaintiff  was  entitled  to  sue  to  set  aside  the  alienation  in  question,  and  that 
the  District  Judge  had  erred  in  dismissing  his  suit  on  the  ground  that  ho- 
had  no  Iocuh  standi. 

First  appeal  from  the  order  of  Mauki  Muhammad  Htisain,  District 
Judge,  Firosporc,  dated  Isl  Ainil  1897. 

Oertel,  for  appellant. 

Sham  Lai,  for  respondents. 


I 
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The  jadgment  of  the  Full  Bench  was  delivered  by 

Chatterji,  J. — The  material  facts  are  stated  in  the  order  27th  Jany.  1899. 
of  reference.  Harnam  Singh,  the  alienor  is  the  grandson  of 
the  common  ancestor,  Chanan  Singh,  while  plaintiff  is  Chanan 
Singh's  great-grandson's  son.  Sundar  Singh,  plaintiff's  father, 
is  alive,  but  will  not  join  in  the  suit  to  contest  his  uncle's 
alienations,  though  the  District  Judge  finds  that  this  is  not  shown 
to  be  due  to  collusion. 

The  question  before   the  Full    Bench  is,  has    plaintiff    a 
loctis  standi  to  sue  to  set  aside  the  alienations  ? 

We  are  of  opinion  that  the  Rnswer  should  be  in  the  affirm- 
ative. Plaintiff  as  a  remote  reversioner  would  be  able  to  sue 
in  the  presence  of  a  nearer  reversioner  if  the  latter  colluded 
with  the  alienor  or  was  a  person  with  limited  rights  or  had 
consented  to,  or  acquiesced  in,  the  alienation  or  refused  to  sue 
without  sufficient  cause,  as  plaintiff's  father  has  done  in  the 
present  case.  Does  the  fact  that  the  nearer  reversioner  here  is 
the  plaintiff's  father  make  any  difference  ?  Whatever  might  be 
the  consequence  if  Hindu  law  applied, — a  point  we  do  not  decide — 
we  consider  that  under  Customary  law  this  would  not  affect  the 
plaintiff's  right  of  action.  Plaintiff  is  in  the  line  of  heirs  to 
Harnam  Singh,  though  his  father  would  precede  him  in  the 
succession  if  he  was  alive  when  it  opened  out.  Plaintiff  thus 
has  an  interest  in  the  property  which  is  apparent  at  the  time  of 
suit,  and  as  his  father  will  not  take  any  steps  to  protect  the 
reversion,  there  is  no  good  reason  why  plaintiff  should  not, 
under  the  general  rule  above  cited,  come  forward  to  save  that 
right  for  himself.  Moreover,  the  right  to  inherit  land  and  the 
right  to  protect  that  land  from  improper  alienation  do  not  stand 
on  exactly  the  same  footing  under  Customary  law.  The  former 
is  derived  through  the  immediately  preceding  ancestor,  but  the 
latter  is  a  right  which  accrues  to  every  descendant  of  the  orig- 
inal holders  of  the  land.  To  use  the  language  of  Sir  Meredyth 
Plowden  in  No.  107,  Punjab  Record,  1887,  P.  B.,  "  there  exists 
some  sort  of  residuary  interest  in  all  the  descendants  of  the 
first  owner  or  body  of  owners,  however  remote  and  contingent 
may  be  the  probability  of  some  among  such  descendants  ever 
having  the  enjoyment  of  the  property."  This  is  the  pre- 
vailing sentiment  among  the  agricultural  tribes  iu  this  Province, 
and  forms  the  bed  rock  on  which  the  right  of  agnates  to  restrict 
improper  alienation  ultimately  rests. 

In  this  connection  the   distinction  drawn  between  the  right 
to  possession  and  the  right  to  sue  for  possession  in  page  79  of  the 
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Full  Bench  Judgment,  No.  18,  Punjab  Eecord,  1895,  and  the 
reasons  given  therefor  are  instructive  and  maybe  consulted  with 
advantage.  Some  of  the  reasoning  would  by  way  of  analogy 
apply  to  the  present  discussion. 

If  Sundar  Singh  had  transferred  some  of  the  ancestral  land 
in  his  own  possession  without  necessity,  there  is  no  doubt 
plaintifE  would  have  been  able  to  sue  to  protect  his  reversionary 
rights.  By  parity  of  reasoning  he  should  be  able  to  intervene 
when  Sundar  Singh  allows  his  rights  of  reversion  in  Harnara 
Singh's  land  to  be  placed  in  jeopardy  by  permitting  Harnam 
Singh's  alienation  to  pass  without  challenge. 

It  is  contended  for  the  respondents  that  the  parties  here 
are  Sodhi  Khatris  and  governed  by  Hindu  law,  from  which 
therefore  the  rule  of  decision  should  be  deduced.  But  the  ref- 
erence is  made  under  Customary  law,  and  the  answer  of  the 
Full  Bench  must  be  framed  accordingly.  Moreover,  custom  is 
the  primary  rule  of  decision  in  a  matter  of  this  kind  under  the 
Punjab  Laws  Act.  The  parties  never  set  up  Hindu  law  as 
governing  them  and  they  are  land-holding  Sikh  Khatris  in  a 
village  in  the  Muktsar  tahsil  of  the  Ferozepore  District.  In 
No.  50,  Punjab  Record,  1895,  it  was  found  that  Sodhi  Khatris  of 
that  district  were  governed  by  custom  and  a  childless  male 
proprietor  was  held  to  be  precluded  from  alienating  ancestral 
land  without  necessity.  We  see  no  reason  to  take  a  different 
view,  nor  can  the  point  be  raised  at  this  stage. 

The  whole  case  has  been  referred  to  the  Full  Bench,  and  in 
accordance  with  our  opinion  stated  above,  we  hold  that  the  Dis- 
trict Judge  has  wrongly  decided  that  plaintiff  had  no  locus  standi 
and  dismissed  his  claim.  The  case  must  be  heard  and  decided 
on  the  merits. 

We  accept  the  appeal  under  Section  562,  Civil  Procedure 
Code,  and  return  the  case  to  the  Court  below  for  a  fresh  decision 
with  reference  to  the  above  remarks.  Court-fee  on  the  petition 
of  appeal  will  refunded.     Other  costs  will  abide  the  event. 

Appeal  allowed :  cause  remanded. 
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No.  85. 

Before  Mr.  Justice  Clark,  Chief  Judge. 

LALA  DHOLAN  DAS  AND  ANOTHER,— (Plaintiffs),—    ) 

PETITIONERS,  I  r,,,„,^  g,„,. 

Versus  I 

RALYA  SHAH,-(Defendant),— RESPONDENT. 

Case  No.  1738  of  1898. 

Provincial  Small  Cause  Court  Act,  1887,  Section25 — Revision — Wagering 
transaction— Written  contract — Admissibility  of  evidence  to  prove  that  contract 
^vasvoid  under  Section  30  of  the  Contract  Act— Evidence  Act,  1872,  8ection92. 

The  Judge  of  the  Small  Cause  Court  dismissed  plaintiffs'  suit  on  the 
ground  that  the  evidence  proved  that  the  written  agreement  sued  upon, 
which  purported  to  be  one  for  sale  of  silver,  was  not  a  bond,  fide  transaction, 
no  actual  interchange  of  silver  being  contemplated,  but  merely  an  adjust- 
ment of  profit  and  loss  with  reference  to  a  difference  in  the  market  rates. 
Plaintiffs  applied  to  the  Chief  Court  for  revision  of  the  order  of  dismissal  on 
the  ground,  (1)  that  there  was  no  evidence  to  show  that  delivery  of  silver 
was  not  intended,  and  (2)  that  oral  evidence  was  inadmissible  to  contradict 
the  terms  of  the  written  agreement  according  to  which  silver  was  to  be 
delivered. 

Held,  that  as  there  was  evidence  on  which  the  Judge  of  the  Small 
Cause  Court  might  base  his  finding  that  the  transaction  was  a  wager,  that 
finding  should  not  be  disturbed  on  revision. 

Held,  further,  that  the  oral  evidence  was  admissible,  under  the  first 
proviso  to  Section  92  of  the  Evidence  Act,  for  the  purpose  of  invalidating 
the  written  agreement. 

J.  L.  R.,  XVII  Mad.,  480,  and  I.  L.  B.,  XII  Bom.,  585,  followed  ;  I.  L.  R., 
IX  Calc,  791,  not  followed. 

Petition  for  revision  of  the  order  of  Lala   Ram  Nath,  Judge, 
Small  Cause  Court,  Amritsar,  dated  1st  July  1898. 

K.  P.  Roy,  for  petitioners. 

Lai  Chand,  for  respondent. 

The  facts  of  the  case  appear  from  the  judgment  of  the 
learned  Chief  Judge,  which  was  as  follows  : — 

Clark,  C.  J. — The  plaint  in  this  case  was  that  on   13th  25th  Jany.  1899. 
September  1897,  defendants  sold   a  case  of  silver   2,800  tolas 
in  weight  to  plaintiff,  at  Rs.  71  per  100   tolas,   for  delivery  on 
20th  or  21st   September,   and  executed  a  satta    to  that  effect. 

Defendant  did  not  deliver  the  silver,  and  as  silver  was 
selling  at  Rs.  81  per  100  tolas  on  21st  September  1897,  plaintiffs 
claimed  the  difference  of  rates  amounting  to  Rs.  280. 

Defendant  pleaded  that  this  was  a  wagering  transaction, 
and  that  he  was  not  liable. 
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The  Judge,  Small  Cause  Court,  fixed  issues  : 

Whether  the  contracts  on  saita  for  sale  of  silver  were 
bond  fide  transactions,  or  of  a  wagering  character. 

Plaintiffs  had  eight  similar  suits  against  difEereat  persons 
and  they  were  all  decided  by  the  present  decision. 

The  Judge,  Small  Cause  Court,  found  "  on  the  facts  and 
evidence  on  the  record,  I  am  of  opinion  that  no  actual  inter- 
change of  silver  was  contemplated  in  the  contracts  in  dispute, 
bnt  that  only  an  adjustment  of  profit  and  loss  with  reference  to 
the  market-rate  of  the  goods  was  intended,  and  this  fact  renders 
the  contracts  void  within  the  meaning  of  Section  30  of  the 
Contract  Act,"  and  dismissed  the  suits. 

Plaintiffs  have  applied  to  this  Court  for  revision  on  the 
grounds — 

(1)  That  there  was  no  evidence  on  which  to  come  to  the 

conclusion  that   delivery  of  the   silver   was   not 
intended. 

(2)  That  oral  evidence  was  not  admissible  to  contradict 

the  terms  of  the  satta  according  to  which  the  silver 
was  to  be  delivered. 

The  first  question  that  arises  is  whether  a  revision  lies  in 
this  case. 

The  law  as  stated  in  J.  L.  B.,  XV III  Mad.,  306,  is  clear  that 
agreements  between  bayers  and  seller's  of  shares  and  stocks  to 
pay  or  receive  the  differences  between  their  prices  on  one  day 
and  their  prices  on  another  day  are  gaming  and  wagering  trans- 
actions, and  in  India  are  void  under  Section  30  of  the  Contract 
Act. 

There  is  no  difference  where  the  subject  of  the  bargain  is 
silver  instead  of  shares  or  stock.  The  essential  point  is  that 
in  agreements  by  way  of  wager  there  is  no  intention  at  the  time 
when  they  are  made  to  sell  or  deliver,  bat  only  to  speculate  and 
pay  the  difference. 

The  Munsif  in  this  case  made  a  long  investigation,  examined 
both  parties  and  such  witnesses  as  they  chose  to  produce,  includ- 
ing the  broker  who  effected  the  transaction  between  the  parties 
and  other  persons  who  had  been  making  silver  bargains  about 
the  same  time.  The  evidence  in  this  case  was  similar  in  its  kind 
to  the  evidence  on  which  the  Judges  in  7.  L.  B.,  X  K/Z  J/ai.,  480, 
and  XVIII  Mad.,  306,  decided  that  a  transaction  was  a  wager. 

I  am  of  opinion,  therefore,  that  there  was  evidence  on  which 
the  Judge,  Small  Cause  Court,  might  base  his  finding  that  the 
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transaction  was  a  wager,   and  that   that   ilnding   should  not  be 
disturbed  on  revision. 

The  next  question  is  whether  any  evidence  should  have 
been  admitted  to  contradict  the  terms  of  the  satla.  Mr.  K.  P. 
Roy,  for  plaintiffs,  relies  upon  I.  L.  R.,  IX  Gale.,  791.  That 
judgment  was  considered  in  I.  L>  R.,  XVII  Mad.,  480,  and  it 
was  held  agreeing  with  I.  L.  R.,  XII  Bom.,  585,  that  under 
Proviso  1,  Section  92,  of  the  Evidence  Act,  oral  evidence  was 
admissible  to  prove  any  fact  that  would  invalidate  a  document, 
and  that  it  was  for  that  purpose  that  oral  evidence  liad  been 
tendered  and  admitted  in  that  case. 

I  think  here  also  the  oral  evidence  was  admitted  to  in- 
validate the  satta,  and  that  it  was  admissible  for  this  purpose. 

If  such  evidence  were  excluded  parties  would  be  able,  by 
drawing  up  a  satta  like  this  one,  to  defeat  the  whole  pro- 
vision of  the  law  as  to  wagers. 

Cases  are  quoted  on  page  433,  Field's  Law  of  Evidence,  5th 
Edition,  which  support  the  view  taken  by  mc. 

I  hold  then  that  no  revision  lies  and  dismiss  the  petition 
with  costs. 

Application  dismissed. 


No.  86. 

Before  Mr.  Justice  Clarh,  Chief  Judge. 

MUHAMMAD  HUSAIN,— (Vendor-Defendant),— 
PETITIONER, 

Versus 

ABDUL  RAHMAN  AND  ANOTHER,— (Plaintiffs),— AND 

MUHAMMAD  HUSSAIN,— (Vendee-Defendant),— 

RESPONDENTS. 

Case  No.  1180  of  1898. 

Appeal  and  cross-ohjeclions — Foicer  of  appellant  to  defeat  cross-oljections 
hy  withdraioing  from  appeal — Case  remanded  tolotuer  Appellate  Court  under 
Section  562,  Civil  Procedure  Code — Default  of  appellant — Proper  order  for 
lower  Appellate  Court  to  pass. 

The  first  Court  having  decreed  plaintiffs'  suit  for  pre-emption  at  Rs.  492, 
plaintiffappealed  to  the  Divisional  Court  as  to  the  price,  and  defendant 
cross-objected  that  plaintiffs'  suit  had  not  been  filed  by  a  duly  qualified 
agent.  The  Divisional  Court  dismissed  the  suit  on  the  latter  ground, 
whereupon  pinintiffs  appealed  to  the  Chief  Court,  which  remanded  the  case 
to  the  lower  Appellate  Court,  under  Section  562  of  the  Civil  Procedure 
Code,  for  decision  as  to  whether  plaintiff's  alleged  agent  had  been  duly 
authoriaed  to  iustiijite  the  suit,  and  for  disposal  of  th«  appeal   if  the  Halt 
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were  found  to  be  within  limitation.  At  the  date  fixed  for  hearing  on  the 
remand,  plaintiff  failed  to  appnar,  whereupon  the  lower  Appellate  Court 
passed  an  order  to  the  effect  that  the  appeal  must  be  dismissed  for  plaint- 
iff's default,  and  that,  therefore,  defendant's  cross-objection  failed,  and 
could  not  be  entertained. 

Held,  that  inasmuch  as  the  case  had  been  remanded  by  the  Chief  Court 
merely  in  order  to  give  plaintiff  an  opportunity  of  proving  that  his  alleged 
agent  was  duly  authorized  to  institute  the  suit,  the  lower  Appellate  Court 
should  have  held,  on  plaintiff's  dbfault,  that  the  previous  order  of  the 
Divisional  Court  stood. 

Held,  further,  that  when  once  an  appeal  has  come  to  a  hearing,  the 
Court  is  seized  of  the  appeal,  and  an  appellant  cannot  in  sach  a  case  defeat 
a  cross-objection  by  withdrawing  from  the  appeal. 

Petition  for  revision  of  the  order  of  S.  Clifford,   Esquire,  Divisional 
Judge,  Delhi  Division,  dated  25th  March  1898. 

Mahammad  Shafi,  for  petitioner. 

Oertel,  for  respondents. 

The  judgment  of  the  learned  Chief  Jadge  was  as  follows  : — 
30<^  Jany.  1899.  Clark,  C.  J.— The  first  Court  decreed  for  pre-emption  at 

Rs.  492.  Plaintiff  appealed  as  to  price,  and  defendant  cx'oss- 
objected  as  to  plaintiff's  suit  not  having  been  regularly  filed. 

Divisional  Judge  dismissed  plaintiff's  suit  on  the  ground 
that  the  plaint  had  not  been  presented  by  a  duly  qualified  agent. 

The  Chief  Court  on  plaintiffs'  appeal  said  that  plaintiffs 
should  be  given  an  opportunity  to  prove  that  his  agent,  Faiz 
Muhammad,  had  been  duly  authorized  to  institute  the  suit,  and 
remanded  the  case  under  Section  562,  Civil  Procedure  Code,  for 
decision  of  this  point,  and  for  disposal  of  the  appeal  if  the  suit 
is  found  to  be  within  limitation. 

The  Divisional  Judge  has  passed  the  following  order : — "  As 
"  the  appellants  are  not  present  and  the  appeal  must  be  dis- 
"  missed  the  cross-objection  cannot  be  entertained- 

"  The  appeal  is  accordingly  dismissed  for  default  with  costs, 
"  and  the  cross-objection  fails." 

Defendant  has  applied  for  revision  of  this  order,  and  this 
is  the  case  now  before  mc. 

I  think  that  the  Divisional  Judge  has  misunderstood  tho 
order  of  this  Court,  which  was  to  the  effect  that  if  plaintiff 
proved  that  tho  agent  had  been  duly  authorized  to  present  tho 
plaint,  in  that  case  ho  was  to  dispose  of  the  appeal. 

As  plaintiff  did  not  prove  the  issue  which  he  was  required 
to  prove,  I  think  the  Divisional  Judge  should  have  held  that 
the  previouft  order  of  the  Divisional  Judge  stood. 
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The  question  arises  whether  the  cross-objection  could  be 
entertained  in  defanlt  of  appellant-plaintiff.  For  defendant 
I.  L.  B.,  IX  Bom.,  38,  XJ^IIl  W.  B.,  229,  are  relied  upon ;  and  for  , 

plaintiff,  XXIII  W.  B.,  575,  7,  L,  B.,  XVII  All,  518;  Punjab 
Eeoord,  No.  53  of  1896. 

After  considering  these  authorities,  I  hold  that  when  once 
an  appeal  has  come  on  to  hearing  the  Court  is  seized  of 
the  appeal,  and  appellant  cannot  defeat  the  cross-objection  by 
withdrawing  from  the  appeal. 

In  this  case  the  Divisional  Judge  had  actually  dismissed 
the  Suit  on  defendant's  cross-objection. 

It  is  urged  for  plaintiffs  that  the  remand  under  Section  662 
had  the  effect  of  renewing  the  appeal,  and  gave  plaintiffs  the 
right  to  withdraw  from  the  appeal  and  prevent  the  hearing  of 
cross-objection, 

I  do  not  think  that  the  remand  under  Section  563,  Civil 
Procedure  Code,  had  this  effect ;  it  threw  the  burden  on  plaintiff 
of  proving  a  certain  matter,  and  if  he  defaulted  in  that,  he  was 
to  be  in  no  better  position  than  he  was  before  he  appealed  to 
the  Chief  Court, 

I  accept  this  revision,  and  direct  that  the  decree  of  the 
Divisional  Judge  of  19th  Jane  1895  shall  stand. 

Plaintiff  will  bear  all  co3!}3  subsequent  to  the  decree  of 
this  Court  of  December  9th,  1897. 

Application  allowed. 


No.  87. 

Before  Mr.  Justice  Chatter ji  and  Mr.  Justice  Robertson. 
HA.KIM  AND  OTHERS,— (Defendants),— APPELLANTS,     ". 

Versus  C  Appellatk  Side. 

JAGAT  SINGH  AND  ANOTHER,— (Plaintiffs),--  J 

RESPONDENTS. 
Case  No.  1430  of  1S97. 
Custom — Succession — hsue  of  woman  whom  a  vian  could  not  legally  marry 
int  treated  by  him  as  his  wife — Varaich  Eindx  Jati  of  tahsil  Oujranwala — 
Riwaj-i-am. 

Found,  that  no  custom  had  been  proved  amongst  Varaich  Hindu  Jats 
of  Gujranwala  ta?istl  whereby,  when  a  proprietor  has  throughout  Lis  life 
lived  with  a  woman  whom  he  could]  not  legally  marry  and  has  treated 
her  as  his  wife  and  his  sons  by  her  aa  ordinary  sons,  such  sons  succeed  to 
hia  estate  on  his  death. 


/> 
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Further   appeal  from    the   order  of   Sardar  Gurdial   Singh,  Man, 
Divisional  Judge,  Sialkot  Division,  dated  I6th  February  1897. 
•  Lai  Chand,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 
10/^  l?c%.  1899.  Robertson,  J.— This  case  was  remanded  by  Sir  Charles  Roe 

and  Mr.  Frizelle, ,  Judges,  for  enquiry  regarding  a  point  of 
custom.  It  appears  that  Attar  Singh,  plaintiff's  brother,  lived 
for  many  years  with  Mussammat  Bhagan  as  husband  and 
wife.  Mussammat  Bhagan  was  a  Mussalman,  and  Attar  Singh 
himself  did  not,  from  a  legal  point  of  view,  become  a  Mussalman 
until  a  year  or  so  before  his  death.  The  Bench  of  this  Court  in 
their  order  of  April  21,  1898,  found  as  a  fact  that  Attar  Singh 
remained  a  Hindu  Sikh  until  1891,  and  that  there  could  be  no 
lawful  marriage  between  a  Sikh  and  a  Alussalman.  It  also 
noticed  the  Muhammadan  law  of  acknowledgment,  pointing  out 
that  it  does  not  cover  the  case  of  a  man  who  desires  to  make  an 
adoption*  by  declaring  another  man's  son  to  be  his,  nor  does  it 
enable  a  man  to  set  at  naught  the  marriage  law  by  declaring 
that  the  offspring  of  a  marriage  which  the  law  forbids  is 
legitimate. 

It  was  found  as  a  fact  that  Mussammat  Bhagan  had  been 
treated  as  a  wife  and  the  sons,  defendants,  as  ordinary  sons. 
It  was  therefore  considered  that  the  real  question  is,  "  Is  the 
"  RiwaJ-i-am  correct  in  stating  that  by  custom  the  sons  are 
"  entitled  to  succeed."  The  case  was,  therefore,  remanded  for 
further  enquiry,  and  the  issues  stated  thus  : — 

"  Amongst  the  Varaich  Hindu  Jats  of  the  Gujranwala 
"  tahsil,  when  a  proprietor  has  throughout  his  life  lived  with 
"  a  woman  whom  he  could  not  legally  marry,  and  treated  her 
"  as  his  wife  and  has  treated  his  sons  by  her  as  ordinary  sons, 
"  do  these  sons  by  custom  succeed  to  his  estate  on  his  death  ?  " 
To  this  remand  a  return  has  now  been  received. 

The  actual  entries  in  the  Riwaj-i-am  are  as  follows  : — In 
that  prepared  in  1868,  Q  6,  the  entry  states  that  illegitimate 
children  of  a  woman  with  whom  a  marriage  would  have  been 
possible  do  not  succeed,  but  may  receive  a  gift  accompanied  by 
possession  during  their  father's  life-time.  In  answer  to  Q  7, 
the  same  answer  is  given  regarding  the  children  of  women  with 
whom  marriage  would  have  been  unlawful.  Under  this  second 
question  a  case  of  succession  which  occurred  by  illegitimate  sons 
of  a  Mussalman  woman  is  given  as  an  exception :  this  occurred 
in  the  case  of  Sahib  Ditta's  descendants  in  Mauza  Mari,  a  case 
quoted  by  the  Lower  Court,  as  will  be  noticed  below. 
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In  the  BiwaJ-i-am  of  1891-92,  under  Q  76,  the  question  is, 
"  When  a  marriage  has  taken  place  which,  on  account  of  rela- 
"  tionship,  or  former  marriage,  or  difference  in  caste  ( Jat) , 
"etc.  (wagairah),  or  for  any  other  cause,  was  not  lawful, 
"  is  the  offspring  of  such  union  to  be  held  legitimate  or  not  "  ? 
The  answer  is  that  the  offspring  are  to  be  considered  illegitimate, 
but  are  to  inherit  an  equal  share  with  legitimate  offspring. 
This  entry,  it  will  be  seen,  is  different  from  the  entry  of  1868. 

The  case  was  sent  to  the  Additional  District  Judge  of 
Gujranwala,  who  appointed  the  four  Tahsildam  of  the  District 
as  Commissioners  to  report  as  to  the  existence  or  the  contrary 
of  the  custom  set  out  in  the  issue  referred.  The  Tahsildar  of 
Gujranwala  called  together  a  number  of  Zaildars  and  lambar- 
dars,  and  reports  that  opinion  was  against  the  existence  of 
such  a  custom,  and  to  the  effect  that  if  a  Varaich  Sikh  married 
a  Mnssalmanher  children  would  not  succeed.  The  Naib-Tahsil- 
dar  of  Hafizabad,  after  collecting  a  number  of  lamhardara,  etc., 
makes  the  same  report.  There  are  no  Varaich  villagers  in  this 
tahsil.  Tahsil  Khaugah  Dogran  is  made  up  of  new  canal 
settlements,  and  was  not  a  useful  field  for  enquiry,  but  the 
Naib' Tahsildar  makes  the  same  report  as  above,  but  notes  that 
one  of  the  lambardars  called  mentioned  a  case  in  Amritsar 
tahsil  where  a  son  of  a  Mussalman  wife  by  a  Sikh  succeeded  to 
something  from  his  father.  The  Tahsildar  of  Wazirabad,  in 
which  are  no  Varaich  zamindars,  also  reports  against  the  exist- 
ence of  the  alleged  custom.  A  lambardar  mentions  the  case 
of  one  Joga,  who  had  a  Mussalman  woman  living  with  him, 
whose  child  was  not  allowed  to  succeed.  The  Additional 
District  Judge,  Khan  Ahmad  Shah,  however,  himself  reports  in 
favour  of  the  custom,  giving  eight  illustrations.  In  regard  to 
these,  it  was  pointed  out  by  the  respondents'  counsel,  that  in  the 
first  case,  that  of  one  Ram  Singh  who  married  Mussammat  Umar 
Bibi,  it  appears  from  Buta's  own  statement,  Buta  being  the  son 
who  succeeded,  that  before  Buta  was  born,  his  father  had  turned 
Mussalman.  The  second  case  in  Mama  Sbama  was  clearly  a 
case  of  gifts  followed  by  possession.  The  third  case,  that  of 
Sahib  Ditta  in  Mari,  is  actually  given  as  an  exception,  in  the 
old  Biwaj-i-avi,  to  the  rules  then  existing.  The  fourth  is  a  case 
of  Mauza  Lohianwala ;  one  Sham  Singh  had  two  wives,  a  Hinda 
and  a  Mussalman.  Hira  Singh  was  born  of  the  Hindu  wife, 
and  Ladda,  Haka,  Arura  were  born  of  the  Mussalman  wife.  The 
children  succeeded  together  according  to  the  pagwand  custom 
some  30  years  ago.  This  village  is  only  one  mile  fi-om  defend- 
autaT  fillage^    The  Lower  Court  reported  in  favour  of  the 
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custom,  and  we  have  now  to  consider  whether  it  can  bo  held  to 
be  established  or  not. 

Recent  decisions  of  this  Court,  notably  33  of  1896  and  73  of 
1897,  have  gone  some  distance  in  the  direction  of  supporting 
custom  proved  to  exist  whereby  the  children  of  connections  not 
commenced  by  formal  marriage  ceremonies  have  been  held 
entitled  to  succeed  to  their  father's  estate.  In  these  cases, 
however,  it  has  rather  been  the  view  that  cohabitation  and  the 
treatment  of  the  woman  by  the  man  in  all  respects  as  a  lawful 
wife,  and  the  treatment  of  the  children  by  their  father  in  all 
respects  as  his  lawful  children,  takes  the  place  of  the  marriage 
ceremony,  and  does  in  fact  by  custom  constitute  a  marriage,  and 
that  such  a  view  tends  rather  to  morality  than  immorality  on 
the  whole,  which  has  led  to  the  upholding  of  the  rights  of  the 
children  to  succeed.  It  is,  however,  a  great  step  further  to  bold 
that  a  connection  by  cohabitation  between  a  man  and  a  woman 
between  whom  marriage  is,  to  their  own  knowledge  throughout, 
distinctly  unlawful,  is  to  give  a  full  right  of  succession  to 
illegitimate  children.  We  are  not  to  set  up  an  abstract  code  of 
morals  to  be  followed  by  agricultural  Sikhs,  but  we  are  distinctly 
obliged  to  recognize  as  such,  and  to  refuse  to  accept  as  proved, 
any  custom  which  is  obviously  and  clearly  immoral,  and  when  it 
is  sought  to  prove  the  existence  of  a  custom  regarding  inherit- 
ance which  is  at  least  of  very  doubtful  morality,  it  is  necessary 
to  scrutinize  the  proof  of  its  existence  very  carefully,  and  it  must 
not  be  found  to  be  binding  if  contrary  to  justice,  equity,  or 
good  conscience.  The  decision  that  the  offspring  of  the  cohabit- 
ation of  a  Sikh  man  and  a  Mussalman  wife,  who  could  have 
none  of  the  rights  of  husband  and  wife  towards  each  other, 
are  to  be  held  entitled  to  succeed  to  their  father's  estate  as  if 
they  were  legitimate  sons  can  only  be  come  to  on  the  clearest 
evidence  that  this  is  in  fact  the  custom,  and  we  cannot  find  any 
such  clear  proof  of  custom  in  the  file  before  us.  The  Additional 
District  Judge  has  reported  in  its  favour,  but  each  one  of  the 
commissioners  appointed  reported  against  it,  and  out  of  four  illus- 
trations given  three  clearly  are  of  no  weight,  and  the  fourth  is  an 
old  and  doubtful  case,  in  regard  to  which  it  appears  no  opportu- 
nity for  rebuttal  was  given  to  the  other  side.  For  these  reasons 
we  hold  that  it  has  not  been  proved  that  amongst  Varaich  Hindu 
Jats  of  the  Gujranwala  tahsi'L  when  a  proprietor  has  through- 
out his  life  lived  with  a  woman  whom  he  could  not  legally 
marry  and  treated  her  as  his  wife  and  has  treated  his  sons  by 
her  as  ordinary  sons,  that  such  sons  'saceeed  by  custom  to  his 
•gUte  oa  his  death. 


X.^' 
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We  would  remark  further  that  the  entry  No.  76  in  the 
Eiioaj-i-am  of  Gajranwala  seems  to  deal  with  a  somewhat 
different  state  of  affairs  from  that  proved  to  exist  in  this  case. 
It  contemplates  a  marriage  having  taken  place  which  for  some 
reasons,  such  as  those  recited,  subsequently  proves  to  be  no  legal 
marriage.  This  entry,  therefore,  it  would  appear,  does  not 
accurately  cover  the  case  now  before  us,  but  refers  to  a  some- 
what different  class  of  cases. 

We  reject  the  appeal  with  costs. 

Appeal  dismissed. 


No.  88. 

Before  Mr.  Justice  Beid. 

MOTI  RAM,— (Plaintiff),— PETITIONER, 

Versus  [   liEvisroN  Sidi. 

KAMMAN  AND  OTHERS,~(Defendants),— 
RESPONDENTS. 

Case  No.  1238  of  1898. 

Fre-emftion — Conditional  decree — Payment  of  purchase  money — Ajipeal — 
Decree  of  Appellate  Court  confirming  decree  of  first  Court,  but  silent  as  to 
time  for  payment  of  purchase-money. 

The  first  Court  granted  plaintiff  a  decree  for  possession  of  certain 
land  on  payment  by  him  of  Es.  300  within  one  month  from  the  date  of 
decree.  Plaintiff  appealed  to  the  lower  Appellate  Court  on  the  question 
of  price  and  costs.  The  lower  Appellate  Court  dismissed  the  appeal  and 
concluded  its  judgment  aa  follows  : — "  I  observe  that  plaintiff  admits  nob 
"  having  paid  Rs.  300  into  Court  as  directed  by  the  16th  April  1898.  This 
"  should  be  taken  into  account  by  the  lower  Court  in  the  event  of  plaintiff 
"  now  desiring  to  pay  in  the  money.  I  have  not  thought  it  right  to  extend 
"  in  any  way  the  time  within  which  the  plaintiff  should  have  liberty  to 
"deposit  his  money."  Forty-eight  days  after  the  date  of  the  latter  decree 
plaintiff  filed  an  application  for  revision  in  the  Chief  Court,  but  did  not 
deposit  the  said  purchase  money  or  any  part  thereof. 

Held,  following  Bup  Chand  v.  Shams-ul-Jahan  (J.  L.  R.,  XI  All.,  346), 
that  inasmuch  as  the  decree  of  the  first  Court  had  allowed  one  month  for 
payment  of  the  purchase  money,  and  the  appeal  against  that  decree  had  \ 
been  dismissed  without  any  fresh  period  for  payment  being  expressly 
allowed,  the  Appellate  decree  must  be  taken  to  have  incorporated  the  terms 
of  the  original  decree,  that  the  period  of  one  month  allowed  for  payment 
must  be  calculated  from  the  date  of  the  Appellate  decree,  and  that  pay- 
ment by  the  decree-holder  within  one  month  of  that  date  would  have  been 
in  time. 

Under  the  circamstances  of  the  present  case,  the  Chief  Court  granted 
the  decree-holder  a,  further  period  of  14  days  from  the  date  of  its  order  for 
•a^poymeut. 


306  CIVIL  JUDGMENTS— No.  88.  t  Rkcobo 

Petition  for  revision  of  the  order  of  A.  Kensington,  Esquire,  Addi- 
tional DivisionalJudge,  Umballa  Division,  dated  Vlthllay  1898. 

S.  P.  Roy,  for  petitioner. 

Jaishi  Ram,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

20<^  Veby,  1899.  Reid,  J. — The  plaintiff-petitioner  sued   for  pre-emption  of 

certain  land  on  payment  of  Rs.  64-12-0,  and  obtained  a  decree 
for  possession  on  payment  of  Rs.  300.  He  appealed  to  the 
lower  Appellate  Court  on  the  question  of  price  and  costs,  and 
his  appeal  was  dismissed. 

The  judgment  of  the  lower  Appellate  Court  terminated 
thus :  "  1  observe  that  plaintiff  admits  not  having  paid  Rs.  300 
"  into  Court  as  directed  "  (by  the  Court  of  first  instance)  "  by 
"  the  16th  April  1898.  This  should  be  taken  into  account  by 
"  the  lower  Court,  in  the  event  of  plaintiff  now  desiring  to  pay 
"  in  the  money.  I  have  not  thought  it  right  to  extend  in  any 
"  way  the  time  within  which  the  plaintiff  should  have  liberty 
"  to  deposit  his  money." 

It  is  contended  that  the  lower  Appellate  Court  acted 
with  material  irregularity  in  directing  the  Court  of  first  instance 
not  to  receive  the  purchase  money  if  paid  in  after  the  decree 
of  the  lower  Appellate  Court  had  been  passed,  inasmuch  as 
one  month  having  been  allowed  by  the  Court  of  first  instance, 
the  decree-holder  was  entitled  to  pay  in  the  money  within  one 
month  of  that  decree  being  confirmed  in  appeal  in  the  event  of 
no  time  being  fixed  by  the  Appellate  decree. 

This  contention  has  force. 

Counsel  for  the  petitioner  relies  on  No.  10,  Ptiu/ab  Record, 
1895,  which  approved  Bup  Ghand  v.  Shams-ul-Jahan  (I.  L.  B., 
XI  All.,  346),  in  which  it  was  held  that  where  the  decree  of  the 
Court  of  first  instance  allowed  one  month  for  payment,  and  the 
appeal  against  that  decree  was  dismissed,  without  any  fresh 
period  for  payment  being  expressly  allowed,  the  Appellate  decree 
must  be  taken  to  have  incorporated  the  terms  of  the  decree  of 
the  Court  of  first  instance,  that  the  period  of  one  month  allowed 
for  payment  must  be  calculated  from  the  date  of  the  Appellate 
decree,  and  that  payment  by  the  decree-holder  within  one  month 
was  in  time.  The  pleader  for  the  respondent  relies  on  an  obiter 
dictum  of  Rivaz,  J.,  in  No.  67,  Punjab  Record,  1895,  in  these  words: 
"If  the  Appellate  Court  considers  the  first  Court's  decree 
"coiToct  in  all  particulars,  and  upholds  it  in  its  integrity,  the 
**plaintiS  ^ill  iheu  pcoliably  iind  himselE  withoat   remedy. 


Not.  1898.  ]  CIVIL  JUDGMENTS-No.  88.  30f 

"  But  lie  takes  this  risk  when  he  elects  to  appeal  without  dc- 
"  positing  the  fall  purchase  money."  The  question  discussed 
was  not  before  the  Court,  and  was  purposely  left  open.  The 
actual  question  for  decision  dealt  with  Sections  17  and  18  of 
the  Punjab  Courts  Act,  which  were  repealed  before  the  suit 
with  which  I  have  to  deal  was  filed.  Other  rulings  of  this 
Court,  decided  before  the  repeal  of  those  sections,  are  not  ia 
point,  and  need  not  be  referred  to,  although  quoted  for  either 
side. 

Punjab  Record^  No.  47  of  1898,  ruled  that  the  omission  to  pay 
within  the  time  allowed  was  not  cured  by  the  silence  of  the 
decree  as  to  the  consequence  of  failure  to  pay,  and  docs  not  help 
the  petitioner.  This  case  and  No.  10,  Punjab  Record,  1895,  were 
in  execution  of  prc-craption  decrees. 

No  authority  opposed  to  the  case  in  XI  All.  has  been  cited 
for  the  respondent  except  the  obiter  dictum  in  No.  67,  Punjab 
Record,  1895,  already  referred  to.  The  Allahabad  case  was 
decided  by  a  Judge  whose  decisions  in  pre-emption  cases  carries 
gi'cat  weight,  and  in  it  various  authorities  are  cited  in  support 
of  the  view  adopted.  1  have  no  hesitation  in  following  it,  and  in 
holding  that  the  petitioner  was  entitled  to  possession  on  paying 
the  price  fixed  into  Court  within  one  month  of  the  date  on 
which  the  decree  of  the  lower  Appellate   Court  was  passed. 

It  does  not  appear  from  the  record  that  any  attempt 
was  made  to  pay  the  money  into  Court  before  the  expiry  of  one 
month  from  the  date  of  the  decree  of  the  lower  Appellate  Court, 
and  the  application  for  revision  was  not  filed  in  this  Court  until 
the  expiry  of  forty-eight  days  from  that  date. 

Having  regard  to  the  fact  that  the  petitioner,  who  is  a 
petition- writer  and  has  drawn  up  his  petition  extremely  badly, 
probably  considered  it  useless,  in  the  face  of  the  judgment  of 
the  lower  Appellate  Court,  delivered  on  the  17th  May  1898,  to 
attempt  to  pay  the  price  fixed  into  Court,  and  to  the  time  which 
has  elapsed  since  the  date  of  the  decree  of  the  Court  of  first 
instance,  I  allow  the  petitioner  fourteen  days  from  this  date  for 
such  payment.  The  other  grounds  taken  in  revision  have  no 
force.    The  parties  will  pay  their  own  costs  of  this  Court. 
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Pull  Bench. 

No.  89. 
Before  Mr.  Jualice  Clark,  Chief  Judge,  Mr.  Justice   Chatter ji 
and  Mr.  Justice  Gordon  Walker. 
r  KARAM  DIN,— (Plaintiff),-APPELLANT, 

Apfbllatb  Side.  <  Versus 

L  SHARAF  DIN,— (Defbndant),— RESPONDENT. 

Case  No.  456  of  1896. 

.    Punjab  Tenancy  Act,  1887,  Sections  53,  56,  60 — Unauthorised  alienation 
of  occupancy  rights — Customary  right  oj   collaterals  to  object  to  alienation. 

Held,  by  the  Full  Bench,  that  when  an  occupancy  tenant  has  not 
complied  with  the  provisions  of  Sections  53  and  56  of  the  Tenancy  Act,  1887, 
by  giving  notice  to  the  landlord  of  his  intention  to  alienate  or  obtainiug 
the  landlord's  previous  consent  in  writing,  the  alienee  obtains  no  indefeasi- 
ble title  to  the  tenancy  under  the  Act,  such  alienation  being  voidable  under 
Section  60  of  the  Act  at  the  instance  of  the  landlord,  or  by  a  collateral 
under  customary  law  if  the  collateral  is  able  to  establish  the  custom. 

In  considering  whether  such  custom  exists  the  Court  may  take  into 
consideration  the  custom  applicable  as  regards  alienations  of  proprietary 
rights,  a  very  strong  inference  arising  from  the  existence  of  the  custom  in 
the  latter  case  that  it  exists  also  in  the  former  case. 

Further  appeal  from  the  order  of  A,  Christie,  Esquire,  Divisional 
Judge,  Jheluni  Division,  dated  4:th  March  1896. 

Sham  Lai,  for  appellant. 

Krishea  Singh,  for  respondent. 

The  questions  involved  were  referred  to  a  Full   Bench  by 
the  following  order  of  the  Division  Bench. 

27th  Nov.  1898.  Gordon  Walker,  J.— The  parties  and  the  deceased  Ilahi 

Bakhsh  whose  estate  is  in  dispute  arc  related  as  shown  below  :-^ 

SULTAN, 


r 

] 

VVaris. 
1 

Ilahi  Bakhsh 
(o.  a.  p.) 

Karam  Diu 

(plaintiff). 

Najabat. 

1 

r "1 

Ham  Din.  Sharaf  Din 

(defendant). 

The  property  in  dispulu  is  an  occupancy  tenancy,  which 
belonged  to  Ilahi  Bakhsh  and  is  now  in  possession  of  defendant 
Sharaf  Din,  his  nephew.  Plaintiff  Karam  Din  is  the  son  of  an- 
other brother  and  claims  to  sacceed  to  half  of  it.  On  the  death 
of  Ilahi  Bakhsh  tho  landlord  sued  defendant  contesting  his 
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right  to  succeed,  bat  the  suit  v/as  dismissed  on  the  ground 
that  Sultan,  the  common  ancestor,  had  occupied  the  land.  In 
the  present  case  defendant  has  set  up  an  adoption  and  a  deed  of 
gift  by  the  deceased. 

The  first  Court  decreed  plaintiff's  claim,  holding  that  the 
adoption  was  not  proved  and  that  the  gift  was  invalid.  The 
Divisional  Judge  dismissed  the  suit  of  plaintiff  on  the  strength 
of  the  ruling  in  Punjab  Record,  No.  68  of  1894,  of  which  he  quotes 
a  portion.  He  perhaps  failed  to  notice  that  that  decision  was 
under  the  old  Act,  and  further  in  this  case  there  has  been  no 
consent  on  the  part  of  the  landlord,  so  that  the  donee  is  certainly 
not  "  in  possession  by  the  act  of  the  landlord." 

In  Punjab  Becorcl,  No.  .31  of  1896,  which   was  a  Full  Bench 
ruling,  the  occupancy  tenant  had  sold  his  rights  to  the  landlord, 
and  in  that  case  it  was  held  that  a  suit  by  collaterals  to  have  the 
alienation  declared  of  no  effect  as  regards  their  rights  as  rever- 
sioners was  not   maintainable.     That  was  the  only  point  really 
involved,  but  the  views  expressed  by  all  three  learned  Judges 
in  their  judgments   in   that  case   appear  to  have  gone  beyond 
what  was   necessary   for  its  decision.    Mr.  Justice  Rivaz,  while 
pointing  out  that  the  question  was   not  really  before  the  Court, 
was  of  opinion  that  where  an  alienation  takes  place   "  unauthor- 
ised by  the  landlord,    but  unchallenged  by  him  "  (that   is   the 
present  case)  "  it  would  be  open  to  the  heirs  entitled  to  succeed 
"  under  Section  59  of  the  Act  to  question  the  alienation  if  they 
"  could  establish  a  custom  giving  them  the  right  to  do  so  in  the  case  of 
"  an  occupancy  holding.'''     In  ray  opinion  there  can  be  no  doubt 
that  it  was  at  all  events  open  to  plaintiff  in  this  case  to  chal- 
lenge the  gift  made  by   the    deceased   in   favour  of  one  of  his 
nephews  to  the  exclusion  of  the  other  branch,  and  the  present 
■uit  is  maintainable.     Bat  the  really  important  question  is  that 
suggested  by  the  words  italicised  in  th«  above  quotation.     The 
learned  Chief  Judge  in  his  judgment  remarked  that  the  rever- 
sioners "  would,   however,  have  to   prove  that  by  custom   they 
"  could  restrain  the  alienation,  and  it  teould  not  necessarily  follow 
^'  that  if  the  power  of  alienating  ancestral  property  was   restricted, 
"  the  power  of  alienating  a  tenancy  would  be  equally  so." 

Section  59  (2)  of  the  present  Act  provides  that  "  as  amongst 
•'....  collateral  relatives  ....  the  right  shall  ....  devolve  as 
^^  if  it  were  land  left  by  the  deceased  in  the  village  in  which  the 
"  land  subject  to  the  right  is  situate."  A  very  important  question 
appears  to  be  involved  here,  viz.,  whether  the  clause  quoted  just 
above  merely  indicates  the  line  of  succession  in  which  the  tenancy 
will  devolve,  or  whether  it  has  a  wider  meaniug  and  putg  the 
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succession  to  occupancy  right  (including  the  power  to  challenge 
any  attempt  to  interfere  with  it  where  the  landlord  is  not  con- 
cerned) on  the  same  footing  as  if  they  were  proprietary  rights 
in  land.  The  latter  was  clearly  not  the  view  which  the  learned 
Judges  were  prepared  to  favour  in  Punjab  Record,  No.  31  of  1896, 
but  their  opinions  on  this  point  are  the  nature  of  obiter  dicta,  wad 
it  seems  desirable  to  have  an  authoritative  ruling  on  the  point. 
It  would  in  the  great  majority  of  cases  be  practically  impossible 
to  prove  a  custom  restricting  the  power  of  alienation  in  respect 
of  occupancy  rights  only  and  without  preference  to  cnstom  in 
respect  of  proprietary  rights-  The  question  comes  to  be  this, 
must  the  field  of  inquiry  as  to  custom  in  cases  like  the  present 
one  be  limited  to  instances  concerning  occupancy  rights,  or  does 
Section  o9  (2)  put  questions  that  arise  in  connection  with  succes- 
sion to  occupancy  rights  on  the  same  footing  as  those  connected 
with  succession  to  proprietary  rights  in  land  ? 

In  view  of  Punjab  Record,  No.  31  of  1896,  and  the  import- 
ance of  the  qnostion,  I  think  that  the  case  might  be  referred  to 
a  Full  Bench. 

Clark,  C.  J. — I  agree  to  the  above  reference. 

The  following  judgments  were  delivered  by  the  learned 
Judges  who  constituted  the  Full  Bench. 

\ith  March  1899.  Chatterji,  J.— The  facts  of  this  case  and  the  points  to  be 

decided    sufficiently    appear    from  the    order    of  Mr.    Justice 
Walker. 

I  agree  with  Mr.  Justice  Walker  that  the  opinions  of  the 
late  Chief  Judge,  Sir  Charles  Roe,  and  Mr.  Justice  Rivaz  ex- 
pressed in  their  judgments  in  the  Full  Bench  case  No.  31,  tuniab 
Record,  1896,  to  the  effect  that  whei"e  an  alienation  of  an  ances- 
tral occupancy  right  by  the  tenant  is  unauthorised  by  the  land- 
lord but  is  not  contested  by  him  it  is  open  to  the  collaterals  of 
the  tenant  to  object  to  it  provided  they  can  establish  a  right  to 
do  so  by  custom  are  obiter  dicta.  This  remark  would  apply  with 
greater  force  to  the  observation  of  the  learned  Chief  Judge  that 
it  did  not  follow  that  because  "  the  power  of  alienating  ancestral 
"  property  was  restricted,  the  power  of  alienating  a  tenancy 
"would  be  equally  so."  The  true  point  decided  is  stated  in  a 
few  words  in  the  judgment  of  Mr.  Jnstice  Frizelle  to  be  that 
a  tenant  has  an  absolute  right  of  alienation  unrestrained  by 
any  one,  if  he  complies  with  the  provisions  of  Sections  53  and 
56  of  the  Tenancy  Act.  So  far  the  Act  must  be  held  to  be  a 
bar  to  any  claim  on  the  pai't  of  the  fpnnT>fv!  agnates  to  contest 
a  transfer  of  bis  right. 


\ 
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The  only  case  in  which  the  right  of  objection  is  unaffected 
by  the  Act  is  that  mentioned  by  the  two  learned  Judges  first 
quoted,  vi».,  where  the  tenant  has  not  complied  with'the  provi- 
sions of  the  Act  bat  the  landlord  nevertheless  has  completely 
stood  aside.  The  questions  before  us  can  only  arise  in  a  case  of 
this  kind. 

Having  regard  to  the  wording  of  Sub-section  (2)  of  Section 
•')9,  I  do  not  think  it  can  be  held  to  indicate  even  indirectly  that 
the  right  of  challenging  improper  alienations  of  the  tenant's 
right  is  put  on  the  same  footing  as  if  it  was  proprietary  right 
in  land.  It  means  to  la}''  down  a  rnle  of  succession  among 
descendants  and  collaterals  claiming  under  the  previous  sub- 
section, and  the  expression  "  as  if  it  were  land  "  appears  to  me 
to  have  been  used  for  the  sake  of  brevity  alone. 

But  though  the  Act  does  not  in  my  opinion  throw  any 
light  on  the  question  before  us,  it  appears  to  mo  at  the  same 
time  not  io  preclnde  any  resort  to  general  principles  for  the 
decision  of  that  question. 

In  regard  1o  alienation  of  pi'oprietary  right  in  ancestral 
agricultural  land  we  generally  find  that  the  male  owner  in 
possession  is  subject  to  restriction.  The  persons  who  possess 
the  power  of  restriction  are  his  agnates  in  order  of  propinquity 
to  him,  the  foundation  of  this  right  being  to  quote  the  words  of 
Sir  Meredyth  Plowden  in  No.  107,  Funiah  Record,  1887,  "  that 
"  in  respect  of  ancestral  immoveable  property  in  the  hands  of  any 
•'  individual,  there  exists  some  sort  of  residuary  interest  in  all  the  • 

"  descendants  of  the  first  owner  or  body  of  owners The 

"  owner  in  possession  is  nc^  regarded  as  having  the  whole  or  sole 
"  interest  in  the  property  and  power  to  dispose  of  it  so  as  to 
"  defeat  the  expectations  of  those  who  are  deemed  to  have  a 
"residuary  interest,  and  who  would  take  the  property  if  the 
"  owner  died  without  disposing  of  it.  " 

This  law  had  its  origin  in  settlements  of  tribes  or  conglomer- 
ations of  them  over  large  tracts  of  land  and  in  villages  which 
v;ere  held  by  the  settlers  or  their  descendants  for  generations, 
but  it  is  of  Avider  application  and  applies  equally  to  holdings 
occupied  or  acquired  by  individual  proprietors.  For  instance 
suppose  a  Punjab  agriculturist  belonging  to  a  tribe  or  resident 
in  a  locality  in  which  the  citstom  prevails  purchases  a  plot  of 
land  today  there  ran  be  no  doubt  that  it  will  be  ancestral 
property  in  the  hands  of  his  grandsons,  and  lineal  as  well  as 
collateral  male  agnates  of  the  actual  holders  would  have  the 
light  of  controlling  alienations  by  them. 
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In  short  as  respects  antestral  land  to  which  the  castom 
applies  the  right  of  restricting  alienations  is  possessed  only  by 
those  male  agnates  who  are  the  apparent,  presumptive  or 
potential  heirs  of  the  holder. 

The  term  ownership,  strictly  speaking,  signifies  unlimited 
right  of  possession,  enjoyment  and  disposition.  It  is  obvious 
that  snch  ownership  and  the  custom  above  spoken  of  are 
mutually  inconsistent.  In  respect  of  land  therefore  governed 
by  the  custom  proprietary  right  is  understood  in  a  more  limited 
sense,  but  even  this  meaning  is  by  no  means  uniform.  In  some 
tribes  the  right  of  the  male  owner  to  alienate  without  necessity 
is  absolutely  restricted.  In  others  he  can  give  away  a  small 
part  for  religious  uses  or  make  some  distinction  among  his  heirs. 
In  certain  tribes  again  he  can  select  one  of  his  heirs  and  give 
his  whole  property  to  him,  while  in  a  few  the  sons  have  the 
right  of  controlling  dispositions  even  of  acquired  agricultural 
land  by  the  father.  Yet  all  these  persons  are  classed  under  the 
category  of  owners. 

Occupancy  right  is  a  permanent  interest  in  agricultural 
land  the  character  of  which  varies  greatly  in  different  localities 
and  under  the  provisions  of  the  law.  In  some  districts,  e.g., 
where  the  rainfall  is  scanty  and  the  facilities  for  cultivation 
few,  the  right  is  scarcely  distinguishable  from  proprietary 
right.  In  some  places  (see  records  of  the  earlier  Settlements  of 
South  Punjab  Districts)  they  pay  no  rent  to  the  proprietor,  pay 
their  revenue  direct  to  Government,  and  have  a  right  to  share 
in  the  shamilat  when  partition  takes  place  ;  in  others  their 
•  status,  save  in   the  permanent  character  of  their  interest   in 

their  holdings,  is  not  much  superior  to  that  of  teuants- 
at-will.  The  origin  of  the  right  alaf>  is  in  mauy  cases  similar 
to  that  of  proprietary  right  in  land.  I  apprehend  the  typical 
cases  are  those  in  which  the  cultivators  settled  with  the  founders 
of  a  village  or  broke  up  waste  land  at  their  invitation  subsequently 
to  the  foundation  in  order  to  help  them  to  meet  the  revenue 
demand  or  in  which  proprietors  lost  their  ownership  involun- 
•tarily  to  others  without  losing  their  occupation. 

Considering  the  varying  connotation  of  the  term  ownership 
itself  in  this  Province  and  the  essential  similarities  between 
proprietary  right  and  occupancy  right,  I  do  not  see  any  reason 
to  exclude  analogies  drawn  from  incidents  relating  to  th  e  former 
in  inquiries  about  cognate  questions  regardi'.ig  the  latter.  I 
am  on  the  contrary  disposed  to  think  that  the  analogies  are  very 
valuable  and  ought  to  serve  as  guides  to  decision  in  the  absence 
of     poBitive  evidence  bearing  on  those  questions.     As  in  the  case 
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of  ownership  of  land,  tho  right  to  contest  alienations  by  the  owner 
in  possession  is  based  on  the  right  of  succession,  a  similar 
principle  ought  naturally  to  govern  the  right  to  object  to  trans- 
fers of  occupancy  rights  subject  of  course  to  the  paramount 
right  of  the  proprietor.  As  with  reference  to  ownership  in  land 
the  customary  rights  of  reversioners  are  founded  on  the  consen- 
sus of  opinion  of  the  community,  a  similar  opinion  may  not  un- 
reasonably be  supposed  to  exist  in  regard  to  the  allied  right  of 
hereditary  cultivation.  Take  for  example  the  typical  cases  of 
occupancy  right.  Where  the  cultivators  have  settled  with  the 
founders  of  the  village  is  it  probable  that  while  public  opinion 
was  unfavourable  to  any  improper  interference  by  alienation 
with  the  rights  of  agnates  to  succession  to  rights  of  ownership  it 
would  not  be  equally  so  to  a  similar  interference  in  the  case  of 
occupancy  rights  in  land  ?  Or  take  the  other  instance  of  involun- 
tarily parting  with  proprietaiy  right.  Custom  would  apply  to 
prevent  improper  alienation  as  long  as  the  right  of  ownership 
remained  vested  in  the  holder.  Would  it  cease  to  apply  as  soon 
as  the  holder's  interest  became  something  less  than  ownership, 
though  his  possession  remained  ?  I  think  the  natural  presump- 
tion would  be  to  the  contrary. 

1  agree  with  Mr:  Justice  Walker  that  if  the  analogies  drawn 
from  the  custom  regarding  alienations  of  proprietary  right  are 
excluded  from  consideration  it  would  be  practically  impossible 
in  most  cases  to  get  evidence  of  custom  restricting  the  power 
of  alienation  in  respect  of  occupancy  rights  alone. 

Occupancy  right  in  land  was  recognised  by  the  customary 
law  of  this  Province  before  the  statute  law  on  the  subject  was 
enacted.  In  so  far  as  the  provisions  of  the  Punjab  Tenancy 
Act  apply  the  incidents  of  the  right  must  be  governed  by  them. 
But  1  do  not  think  it  follows  that  the  power  of  controlling 
improper  alienations  previously  possessed  by   the  agnates  of  the  * 

touaut  has  necessarily  been  taken  away  because  it  is  not  men- 
tioned in  the  Act. 

I  would  accordingly  answer  the  first  question  referred  to 
as  in  the  negative.  In  respect  of  the  second'  1  would  apply 
that  Section  59  (2)  has  no  special  bearing  on  it,  but  that  on 
general  principles  evidence  of  custom  regarding  the  power  of 
-alienation  of  proprietary  right  in  agricultural  laud  in  relevant 
in  au  inquiry  regarding  the  power  of  alienation  of  occupancy 
right  where  the  rights  of  the  landlord  are  not  in  question. 

Gordon  Walker,  J. —  I  think,  it  must  be  taken  to  have  been  jg^^  March  J899 
the  primary,  if  not  the  sole  object  of  the  framers  of  the   Punjab 
Tenancy  Act  to  define  the  relations  between  landlord  and  tenant. 
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No  doubt  there  are  provisions  whicli  might  seem  to  go  beyond 
this ;  but  of  these  it  may  be  said  generally  that  they  affect  the  in- 
terests of  the  landlord  to  the  extent  of  defining  the  conditions 
under  which  the  land  reverts  to  him,  oi-  the  limitations  of  the 
rights  of  others  in  his  favour.  Thus  under  Section  69  the  succes- 
sion of  a  widow  of  a  tenant  to  a  life  interest  is  provided  for,  but 
at  the  same  time  her  poAver  of  alienation  is  expressly  restricted 
in  the  interests  of  the  landlord  (59  (3)).  Section  59  (2)  appears 
to  be  an  exception  to  this  general  proposition,  dealing  so  far 
as  I  can  see  only  with  the  right  of  tenants  inter  se. 

At  all  events  it  seems  clear  to  me  that  in  deciding  a  question 
of  the  nature  arising  here  we  have,  unless  Section  59  (2)  may  be 
taken  as  affording  assistance,  to  look  for  guidance  outside  the  four 
corners  of  the  Tenancy  Act.  The  landlord  is  in  no  way  concern- 
ed, and  the  question  is  really  one  as  to  the  custom  applicable  in 
respect  of  an  interest  in  land.  Interests  in  land,  other  than  that 
of  the  mere  tenant-at-will,  vary,  under  the  system  of  tenures 
existing  in  the  Punjab,  from  the  status  of  the  full  proprietor 
through  those  of  the  sub-proprietors  and  of  the  various  grades  of 
occupancy  tenants  to  the  lowest  form  of  occupancy  tenure. 
Occupancy  tenants  have  permanent  interests  in  agricultural 
land  which  are  capable  of  being  inherited  and  otherwise  trans- 
ferred in  accordance  with  ordinary  law  or  custom  save  where  the 
Act  interferes  for  the  protection  of  the  landlord's  rights.  1 
think  it  is  only  qua  the  landlord  that  the  rights  of  occupancy 
tenants  can,  as  a  matter  of  distinction  from  other  permanent 
rights  in  land,  be  said  to  be  created   by  statute- 

My  view  then   is   that  when  questions  of  inheritance  and 

the   like   arise  in  respect  of  the  rights  of  occupancy  tenants 

inter  se,  such  questions    are   not  distinguishable   in    kind  from 

those  that  arise  in   respect  of  proprietary  rights  to  which  ordin- 

^  ary  agricultural  custom  would  be  applicable. 

It  appears  to  me  to  be  only  reasonable  that,  where  a 
n'eneral  agricultural  custom  is  found  to  prevail  in  respect  of 
land,  such  a  custom  would  be  applicable,  unless  the  contrary 
could  bo  shown,  to  the  permanent  interests  in  land  which  occu- 
pancy tenants  hold. 

For  these  and  the  other  weighty  reasons  given  by  my  learned 
colleague,  Mr.  Justice  Chattorji,  I  agree  iu  tho  conclusion  stated 
in  his  judgment  with  a  possible  rosorvatiou  iu  respect  ot 
Section  59  (2)  which  is,  however,  immaterial. 

IQlh  March  1899.  Clark,  C.  J.—  1  agree   with  the  answers  givcu  by    JSir. 

Justice  Chatterji  to  the  qucatiou  referred. 
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I  hold  that  where  a  leuant  has  not  complied  with  the 
provisious  of  Sections  53  and  56  by  giving  notice  to  the  landlord 
of  his  intention  to  alienate,  or  obtaining  his  previous  consent 
in  writing,  the  alienee  obtains  no  indefeasible  title  to  the 
tenancy  under  the  Act. 

/  The  alienation  is  then  voidable  either  at  the  instance  of 
the  landlord  by  Section  60,  or  by  a  collateral  under  customary 
law,  if  the  collateral  is  able  to  establish  the  custom. 

In  considering  the  custom  the  Court  may  take  into  consider- 
ation the  custom  applicable  as  regards  alienations  of  proprietary 
right,  and  as  pointed  out  by  Mr.  Justice  Chatterji  a  very  strong 
inference  would  arise  from  the  existence  of  the  custom  in  the 
one  case  that  it  existed  also  in  the  other. 

When  the  Punjab  Tenancy  Act  was  passed  in  1887  the  law 
as  regards  alienations  of  proprietary  right  was  very  different 
from  what  it  is  now  since  the  publication  of  Punjab  Record, 
No.  107  of  1887  and  other  similar  judgments.  The  right  of  alien- 
ation of  proprietary  right  has  been  very  considerably  restricted, 
it  is  not  improbable  that  if  a  Tenancy  Act  were  now  under  con- 
sideration, provisions  would  be  introduced  to  put  the  right  of 
collaterals  on  a  similar  footing  as  regards  alienations  of 
occupancy  right  as  they  are  with  regard  to  proprietary  right  or 
rather  that  the  sections  which  now  make  such  an  alienation  inde- 
feasible as  noted  above,  would  not  stand  exactly  as  they  now 
stand. 

Where  the  Act  therefore  does  not  make  such  alienations 
indefeasible,  it  is  permissible  to  apply  the  general  principles 
of  customary  law  according  to  which  alienations  of  pro- 
prietary right  are  restricted. 


No.  90. 

Before  Mr.  Justice  Cliatlerji  and  Mr.  Justice  UQhertsun. 
BADRl  DAS,- (Plaintiff),— APPELLANT, 

Vermt^  \  Afpellaxe  Side, 

MUNICIPAL  COMMITTEE,  DELH1,~(Defendant),— 
RESPONDENT. 

Case  No.  528  of  1896. 

Piinjah  Municipal  Act,  1891,  Sections  91,  92,  94,  05 — Refusal  of  Municipal 
Committee  to  sanclioio  re-erectiun  of  a  projection-^  Discretion  of 
Committee — Jurisdiction  of  Civil  Cuuri — Coiapensation. 

Sections  92  and  150  of  the  Punjab  Muuicipal  Act,  1891,  provide  for  the 
disposal  of  ccrtaia  matters  by  a  Municipal  Committee  and  the  Com- 
missioner, and  a  Civil  Court  has  uo  jurisdiction  to  interfere  with  the  dis- 
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charge  of  their  powers  and  duties  by  either.  But  when  it  is  alleged  that 
action  has  been  taken  by  the  Committee  ultra  vires  or  in  bad  faith,  or  which 
is  not  covered  by  the  authority  of  the  Act,  the  Court  has  the  power  to 
enquire  into  the  matter,  and  if  it  finds  that  the  action  complained  of  is 
not  covei-ed  by  the  powers  given  to  such  Committee  under  the  Punjab 
Municipal  Act,  1891,  or  any  other  Act,  the  Court  can  grant  relief  which 
in  certain  cases  would  take  the  form  of  an  injunction. 

In  a  case  where  a  Municipal  Committee  refused  to  permit  plaintiff 
to  re-erect  a  certain  construction  which  he  had  pulled  down  and  wished  to 
rebuild,  except  in  accordance  with  the  Committee's  bye-law,  whereupon 
plaintiff  sued  in  the  Civil  Court  for  a  decree  that  the  Committee  had  no 
right  to  interfere  with  his  re-building,  and  that  they  should  not  so 
interfere. 

Held,  that  whether  or  not  plaintiff  was  entitled  to  rebuild  the  construction 
without  the  permission  of  the  Committee  (a  point  not  before  the  Court), 
his  right  to  do  so  was  not  indefeasible,  but  must  come  to  an  end  as  soon 
as  the  Committee  chose  to  exercise  their  powers  under  Section  91  or  Sec- 
tion 95  of  the  Act,  a  matter  entirely  within  their  discretion  and  in  which 
they  were  not  liable  to  be  controlled  by  the  Civil  Court,  or,  if  so  liable  at 
all,  only  when  they  exercised  their  discretion  in  a  capricious,  wanton  and 
oppressive  manner. 

Further  appeal  from  the   order  of  S.  Clifford,  Esquire,  Divisional 
Judge,  Delhi  Division,  dated  I2th  November  1897, 

Madan  Gopal,  foi'  appellant. 

Mahamniad  Shah  Din  and  Mohammad  Shaffi,  for  respond- 
ents. 

The  facts  of  the  case  sufficiently  appear  from  the  judg- 
ments of  the  Court  delivered  by 

llth  Ffibu  1899  Robertson,  J.  — This  case  is  one  of  no  great  consequence  in 

itself,  but  it  raises  a  point  of  considerable  importance.  It  will 
therefore  be  well  to  have  the  facts  clearly  set  out  before  we  pro- 
ceed to  pass  orders.  The  plaintiff  is  the  owner  of  a  house  in 
Delhi  withi^i  municipal  limits.  Defendants  are  the  Municipal 
Committee  of  Dcllii.  On  17th  December  1896  Badri  Das,  plain- 
tifl",  put  in  a  petition  to  the  Municipal  Committee  asking  leave 
to  open  four  new  doors,  also,  in  the  Katra  Mashru  side  of  the 
house,  to  erect  a  verandah  on  a  chajja  or  projection  of  stone,  2 
feet  wide,  also  to  build  another  projection  3  feet  wide  with  a 
verandah  in  the  Kucha  Bulaka  Begara  side  in  another  direction, 
with  permission  to  put  m  some  doors  opening  inwards.  The 
portion  with  which  we  arc  mainly  concerned  in  this  case  is  tho 
Btono  projection  and  superincumbent  verandah  iu  Katra  Mashru. 
A  plan  was  ordered  to  be  prepared.  The  ward  member  (Jugal 
Kishorc)  then  reported  that  the  existing  projection  and 
vtrandah  which  it  watj  desired  to  break  up  and  rebuild  might  be 
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allowed,  but  that  in  the  lane  thei^e  was  not  room  as  the  projec- 
tion there  stood.  The  Committee  on  25th  January  1899  decided 
that  the  rest  of  the  application  might  be  sanctioned,  but  that 
the  projection  in  question  with  its  verandah  (B  in  the  map) 
could  not  bo  sanctioned  beyond  the  scale  allowed  by  the  bye- 
laws  in  excess  of  which  it  was,  that  is  to  say,  that  in  regard  to 
the  projection  in  question  the  Committee  refused  plaintiff  per- 
mission to  rebuild  the  projection  as  it  stood  before.  The  plain- 
tiff appealed  to  a  full  meeting  of  Committee  for  leave  to  rebuild 
the  projection  as  it  .stood,  but  this  was  i-ef  used  with  President's 
sanction.  The  plaintiff  then  brought  rhe]>reijent  suit,  alleging 
that  there  is  an  old  projection  and  verandah  in  his  house,  thai 
he  asked  permission  to  rebuild  it  as  before,  l)ut  was  refused. 
Plaintiff  states  "  that  he  also  wishes  to  construct  another  pro- 
*'  jeotion,  18  feet  above  it,  which  he  has  a  full  right  to  do,  the 
"  Committee  has  no  power  to  interfere  with  any  repairs,  changes 
"or  modifications  in  the  projection,  therefoi^e  their  order  is  ?t//ni 
"  vires.  Plaintiff  seeks  an  injunction  to  resti'ain  them  from  in- 
"  terfering  with  plaintiff's  repairs  or  alterations  (tamir-o-maram- 
'•'  mat  chajja)  and  verandah  to  his  projection  and  superstructure." 

The  defendants  pleaded  that  plaintiff  had  only  the  right  to 
re-erect  by  permission  of  the  Committee,  which  gave  a  clear 
order  in  accordance  with  the  law.  The  mere  fact  that  the  pro- 
jection was  old  did  not  give  a  right  to  rebuild.  The  Civil  Courts 
have  no  jurisdiction,  and  plaintiff  can  claim  no  relief. 

The  first  Court  held  that  the  plaintiff  was  merely  rebuild- 
ing his  old  projection,  which  does  not  amount  to  a  re-erection 
within  the  meaning  of  Section  94,  which  requires  sanction,  and 
gave  a  decree  for  thtt  part  of  the  claim,  dismissing  it  as  regards 
the  new  projection.  The  plaintiff's  claim  as  regards  the  new 
projection  is  obviously  incorrect,  and  need  not  be  further  dis- 
cussed. Clearly  the  Committee  had  the  power  to  refuse  permis- 
sion in  that  case.  The  Divisional  Judge,  however,  found  that 
the  whole  building  had  been  practically  rebuilt,  except  possibly 
the  wall  on  which  the  chajja  (projection)  in  dispute  stands. 
,  Such  a  rebuilding  was  a  re-ex"ection  within  the  meaning  of  the 
Municipal  Act,  and  it  was  clear  that  plaintiff  never  obtained 
sanction  for  this  ;  the  Committee  in  sanctioning  or  refusing  to 
sanction  such  a  re-erection  could  have  interfered  with  the  ehajja. 
Consequently  their  order  doing  so  was  within  their  powers,  and 
plaintiff  has  no  claim  to  relief.  The  matter  has  been  made  the 
subject  of  long  and  learned  arguments  on  various  points.  But 
it  appears  to  us  that  after  all  there  is  not  such  great  diflBculty 
in  the  case  as  at  first  sight  appeared. 
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As  regards  the  eoutention  of  the  counsel  for  the  respondent 
urged  at  the  outset,  that  we  have  no  jurisdiction  to  hear  the 
case,  we  may  dispose  of  it  at  once.  Section  92  and  Section  150  pro- 
vide for  the  disposal  of  certain  matters  by  the  Committee  and 
the  Commissioner.  We  have  no  power  whatever  to  interfere 
with  the  discharge  of  their  powers  and  duties  hy  either.  But 
when  it  is  alleged  that  action  has  been  taken  by  the  Committee 
4  nltra  vires  or  in  bad  faith,  or  which  is  not  covei^d  by  the  authority 

of  the  Act,  the  Court  has  clearly  the  power  to  enquire  into 
the  matter,  and  if  it  finds  that  the  acts  complained  of  by  the 
Mnnicipal  Committee  are  not  acts  which  are  covered  by  the 
powers  given  them  under  this  or  any  other  Act,  the  Courts  can 
grant  relief  which  in  certain  cases  would  take  the  form  of  in- 
junction. The  mere  statement  that  a  certain  act  is  done  under 
a  certain  clause  or  section  of  an  Act  by  the  party  doing  it,  can- 
not be  held  to  be  conclusive  proof  that  the  act  was  so  done,  and 
falls  properly  within  the  scope  of  the  authority  quoted.  That  is 
a  point  for  the  Court  to  decide  in  each  case  which  comes  before  it. 

To  come  to  the  facts  of  the  case.  The  application  in  itself 
was  clearly  one  simply  to  renew  an  old  standing  projection  and 
superstructure.  The  other  parts  of  the  application  do  not  in 
this  case  really  aifeot  this  point.  The  house  may  or  may  not 
have  been  rebuilt,  the  evidence  on  Ihe  file  is  not  clear  on  this, 
bat  certainly  there  is  no  application  to  this  effect,  nor  was  it 
pleaded,  and  even  the  Divisional  Judge  notes  that  the  wall  bear- 
ing this  projection  is  intact. 

Now,  what  were  the  powers  of  the  Committee  as  to  this 
projection  P  They  could  clearly  have  ordered  its  demolition 
under  Section  95  on  payment  of  compensation.  But  the  Com- 
mittee plead  that  when  the  owner  once  proposed  to  take  down 
the  projections  and  rebuild  it,  they  were  then  entitled  to  refuse 
permission.  But  it  appears  to  us  that  Section  91,  which  seems 
to  have  been  altogether  overlooked,  so  far  clearly  lays  down 
the  principles  to  be  followed  in  such  a  case.  That  section 
provides  that  "  should  any  building,  or  part  of  a  building,  project 
beyond  tLe  regular  line  of  a  street  or  beyond  the  front  of  the 
building,  or  either  side  thereof,  the  Committee  may,  whenever 
sach  building  or  par/  has  been  either  entirely  or  in  greater  part 

taken  down by  notice  require  such  building  or  part 

when  being  rebuilt,  to  be  set  back  to,  or  towards  the  said  regular 
line 

Provided  that  the  Committee  shall  make  full  compensation 
to  the  owner  for  any  damage  he  may  sustain  i»  consequence  of 
his  bailding  or  any  part  being  set  back. 
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Exactly  the  same  principle  applies  in  tLc  present  case. 
There  is  a  projection  on  the  plaintiff's  honse.  The  Coramittee 
have  the  power,  under  Section  95,  to  order  him  to  remove  it. 
They  do  not  do  so,  but  when  he  wishes  to  rebnild  they  refuse 
permission.  'I'hey  were  clearly  entitled  to  do  so,  both  under 
Section  91,  which,  though  it  covers  much  more,  would  also  cbver 
such  a  projection,  and  under  Section  95.  But  if  he  suffers  any 
loss  through  their  order  he  may  be  entitled'to  compensation,  but 
whether  he  would  be  so  or  not  is  not  for  us  to  decide  in  this  case. 

We  have  clearly  no  power  to  restrain  the  Committee  in  this 
matter.  It  does  not  matter  that  the  Committee  did  not  in  the 
first  instance  take  notion  of  their  own  motion.  They  have  taken 
action,  they  have  ordered  plaintiff  in  rebuilding  to  sot  back  a 
part  of  his  building  which  projects  beyond  the  front  or  side  of 
the  building,  and  they  were  within  their  rights  in  doing  so.  If 
the  owner  suffers  damage  he  has  his  remedy  which  is  not  that 
sought  by  him  in  this  case.  We  have  only  to  decide  on  the  facts 
before  us. 

We  do  not  know  what  may  or  may  not  have  been  done  to 
the  building,  whether  or  not  anything  has  been  done  to  bring 
plaintiff'  within  the  purview  of  Sections  92  and  94.  As  the  case 
upon  which  the  claim  was  brought  stands  the  Committee  were 
within  their  powers  in  refusing  to  allow  plaintiff  to  rebuild  his 
chajja  or  projection.  If  he  was  entitled  to  compensation  in 
consequence  he  can  claim  it,  but  he  cannot  get  relief  by  way  of 
iuj  unction. 

It  may  be  urged  the  Court  might  issue  an  injunction  to  the 
Committee  restraining  it  from  action  until  compensation  has 
been  paid  or  fixed.  To  this  contention  we  cannot  agree.  The 
payment  of  compensation  in  such  matters  is  not  a  condition 
precedent.  When  orders  are  given  under  these  sections,  within 
the  terms  of  their  authority,  they  must  be  obeyed ;  under  certain 
circumstances  resulting  damage  must  be  compensated  for.  As 
far  as  this  case  is  before  us  it  has  not  reached  this  stage. 

The  Committee  have  said  :  "  If  the  projection  is  taken  down 
it  must  be  rebuilt  only  under  certain  restrictions."  It  would  then 
lie  on  plaintiff  to  show  if  he  did  take  it  down  and  rebuild  it 
that  he  had  a  just  claim  to  compensation — a  contingency  which 
might  never  arise  as  he  might  elect  to  have  it  as  it  stands. 

We  are  of  opinion  therefore  that  the  relief  sought  in  this 
ease  cannot  be  granted  and  we  dismiss  the  appeal  accordingly 
with  costs. 
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ISth  Feby.  1899.  Chatteeji,  J. — I  concnr.     Assuming,  for  argument's  sake, 

that  the  plaintiff  has  the  right  to  repair  or  re-construct  the 
chajja  and  verandah  (b)  without  reference  to  the  Municipal  Com- 
mittee, all  the  Committee  have  done  is  to  refuse  his  application 
for  its  reconstruction  except  in  accordance  with  their  bye-law. 

They  have  issued  no  notice  as  far  as  we  know  from  the 
present  record  calling  upon  him  to  demolish  the  chajja  or 
verandah  or  to  put  them  back.  Under  the  circumstances  the 
plaintiff  has  not  made  out  any  right  to  an  injunction  of  the  sort 
he  has  claimed.  The  plaintiff  asked  their-  sanction  to  rebuild, 
which  they  have  refused.  Plaintiff  cannot  a.sk  for  an  injunc- 
tion unless  the  Committee  are  bound  to  give  leave  as  soon  as  it 
is  applied  foi.  This  plaintiff  has  failed  to  prove  even  if  we 
concede  that  he  has  the  right  of  reconstruction  without  their 
sanction.  The  giving  of  sanction  is  a  matter  within  the  discre- 
tion of  the  Committee,  and  plaintiff  cannot  in  any  case  compel 
them  to  grant  it.  The  utmost  he  can  do  is  to  rebuild  Avithont 
the  sanction  on  his  own  responsibility,  but  this  does  not  involve 
the  further  consequence  aforesaid. 

The  plaintiff  does  not  ask  for  a  mandatory  injunction 
directing  the  Committee  to  give  sanction,  and  such  an  injunc- 
tion would,  I  think,  bo  beyond  the  power  of  any  Civil  Court  in 
this  Province  to  grant.  (Section  45,  Specific  Relief  Act.)  He 
claims  a  decree  that  the  Committee  have  no  right  to  interfere 
with  his  rebuilding,  and  that  they  shall  not  so  interfere,  but  he 
has  hardly  disclosed  a  sufficient  cause  of  action  for  getting  such 
relief. 

Bat  waiving  this  objection  plaintiff  has  made  out  no  title 
to  the  declaration  and  injunction  he  seeks.  Supposing  he  can 
rebuild  the  chajja  and  verandah  without  leave,  a  point  not 
before  us,  he  has  no  indefeasible  right  to  do  so.  His  right  must 
come  to  an  end  as  soon  as  the  Committee  choose  to  exercise  their 
powers  under  Section  91  or  95  of  the  Act — a  matter  entirely 
within  their  discretion,  and  in  which  they  are  not  liable  to  be 
controlled  by  the  Civil  Court,  No.  24,  Punjuh  h'ecord,  1890,  Civil, 
or,  if  so  liable  at  all,  only  where  they  exercise  their  discretion 
in  a  capricious,  wanton  and  oppressive  manner,  Nagar  Valab 
Narsi  V.  The  Municipnlity  of  Dhandhuka,  I.  L,Ti.,  XII  Bom.,  490. 
Such  a  declaration  and  injunction  would  therefore  involve  an 
interfereuce  with  the  statutory  powers  of  the  Committee  and 
clearly  cannot  be  granted.  Moreover,  at  all  events  in  view  of 
all  the  above  facts  it  would  hardly  be  right  to  use  the  Court's 
discretionary  power  to  grant  an  injunction  in  ft  case  like  the 
present. 
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No.  91. 

Before  Mr.  Justice  Chatterji  and  Mr.  Justice  Robertson. 
ASA  SINGH  AND  OTHERS,— (DiiFKNDAKTs),— 
APPELLANTS, 
Versus 
INDAR  SINGH  AND  OTHERS,— (Plaintiffs),— 
RESPONDENTS. 
Case  No.  886  of  1896. 
Civil  Piuccdurc   Code,  1882,    Sections  19,  43,  45— Suit  fur  possession  of 
immoveable  property   situate  in  different  districts — Joint  suit  by  reversioners 
against    person  in  wrongful    possession — Misjoinder   of    causes   of    action  — 
"  Cause  of  action"  meaihing  of. 

Held,  that  under  Sectioa  I'J  o£  tlio  Civil  rrocedure  Code,  when  im- 
moveable properties  are  situate  in  several  districts,  a  suit  in  respect  of 
the  whole  of  the  properties  can  be  brought  in  any  one  of  these  districts. 
/.  L.  R.,  XIV  Calc,  661,  followed. 

Where  on  the  death  of  the  survivor  of  two  widows,  all  the  reversioners, 
fourteen  in  number,  brought  a  joint  suit  for  possession  of  property  which 
was  alleged  to  be  wrongfully   withheld   from   them  by  the   defendant,  and 
which  was  admittedly  undivided, 

Held,  that  though  the  rights  of  the  plaintiffs  might  be  divisible  and 
have  accrued  to  them  undivided  on  the  death  of  the  said  widow,  the 
substance  to  which  those  rights  attached  being  undivided,  plaintiffs' 
title  and  property  was  still  joint,  and  that  they  were  therefore  entitled 
to  jointly  sue  defendant  whose  wrongful  holding  of  possession  of  the 
property  was  the  single  act  which  infringed  those  rights. 

Held,  further,  that  even  if  the  words  "  cause  of  action "  were 
construed  in  the  limited  sense  of  including  merely  the  facts  constituting 
the  infringement  of  the  right,  but  not  those  constituting  the  right  itself, 
the  plaintiffs  were  nevertheless  entitled  to  sue  jointly,  as  it  was  the  same 
wrongful  act  of  the  defendant  which  infringed  these  rights,  whether  joint 
or  distinct,  in  the  property  in  dispute. 

It  appeared  that  during  the  life-time  of  ihe  widows  the  reversioners 
had  brought  several  suits  for  declaratory  decrees  in  respect  of  various 
alienations  effected  by  the  said  widows  in  favour  of  the  present  defendant 
from  time  to  time,  but  that  they  had  not  sued  for  certain  houses  which 
were  now  included  in  their  claim. 

Held,  that  inasmuch  as  the  reversioners'  right  to  possession  of  the 
houses  could  not  accrue  during  the  life-time  of  the  widows,  their  suit  for 
possession  thereof,  on  the  death  of  the  survivor  of  the  widows,  was  not 
barred  under  Section  43  of  the  Civil  Procedure  Code. 

First   appeal  from   ihe    order   of  Rai   Bahadur   Buta   Mal^ 
District  Judge,  Lahore,  dated  23rd  December  1896. 
K.  P.  Roy  and  Lai  Chand,  for  appellants. 
Madau  Gopal  and  Jaishi  Ram,  for  respoudcuts. 


Appellate  Sidb. 
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The  facta  of  the  case  folly  appear  from  the  judgment  of 
the  Court  delivered  by — 

29th  Jany,  1899.  Chatterji,  J  —One  Attar  Siugh,  Jat,  died  before  the  sum- 

mary  settlement  of  the  Lahore  District,  leaving  certain  property 
in  that  district,  Mama  Ghawind,  and  in  Dadpur  Garoha  in  the 
Hoshiarpur  District,  where  he  appears  to  have  mainly  resided. 
He  was  childless  at  the  time  of  his  death,  but  left  two  Avidows, 
Mussamniats  Chand  Kaur  and  Hem  Kaur.  The  relationship  of 
the  present  parties  to  Attar  Singh  is  shown  by  the  short  pedi- 
gree table  given  below. 

NODH  SINGH. 

\ 

r  i  i ^ 

Ram  Singh.  Kisheii  Singh.      Gulab  Singli.  Kahan  Singh. 


Son,  grandson  and  Grandsons, 

great-grandsons,  &c.,  plaintiffs. 

plaintiffs. 


Grandsons,  except 
one,  plaintiffs. 


r 

r  \ -^ 

Mussammat  Chand  —  Attar  Singh,  =  Mussamraat  Hem 
Kaur,  widow.  deceased.  Kaur,  widow. 

I 
Nidhan  Singh. 

.    f  ' ^ 

Sapuran  Singh,  defendant.  Asa  Singh,  defendant. 

About  two-and-a-half  years  after  Attar  Singh's  death 
Mussammat  Hem  Kaur  gave  birth  to  a  son.  Nidhan  Singh, 
wlio  was  accordingly  regarded  as  illegitimate.  The  widows, 
however,  and  the  mother  of  Attar  Singh,  Mussammat  Rup 
Kaur,  who  was  alive  at  his  death,  practically  treated  him  like 
a  son  of  Attar  Singh.  Mussammat  Hem  Kaur's  share  was 
entered  in  his  name,  while  Mussammats  Chand  Kaur  and  Rup 
Kaur  each  got  a  third  share  of  Attar  Singh's  land  in  the 
Hoshiarpur  District  recorded  in  their  names.  The  earliest 
record  in  Ghawind  was  in  1856,  and  there  Nidhan  Singh,  then 
a  minor,  and  Mussammat  Chand  Kaur  were  entered  as  owning 
equal  shares,  and  Azmat,  Rajput,  as  their  sarbarah.  Nidhan 
Singh  died  before  the  widows  of  Attar  Singh,  aged  about 
thirty-two,  and  his  sons  Sapuran  Singh  and  Asa  Singh  were 
recorded  in  his  place. 

The  illegitimacy  of  Nidhan  Singh  led  to  much  litigation 
between  him  and  the  plaintiffs,  or  some  of  them.  The  follow- 
ing arc  the  most  material  : — 

In  the  Lahore  Ditlrict — 

(1).    He  sued  Jowahir  Singh,  father  of  plaintiffs  Nos.  1 
and  2,  and  one  Bhag  SiDgh  in  1855  for  possession 
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of  a  house.  His  legitimacy  was  denied,  and 
put  iu  issue,  and  found  against  him,  but  a  decree 
was  passed  in  favour  of  Mussammat  Rup  Kanr, 
who  was  also  impleaded  as  a  plaintiff.  Nidhan 
Singh's  claim  was  dismissed. 

(2).     While  the  revised  regular   settlement  was  in   pro- 
gress,    some   of   the   plaintiffs,   Jowahir    8ingh 
and   others,    sued   Miissamniat   Rup   Kaar  and 
Nidhan     Singh     for  a   declaration   of  right,   or 
possession  of   five  shares  cut  of   twelve,  in  Dheri 
Singha,  in  Ghawinda,  four  of  Avhich  Mussammat 
Rup  Kanr  had  purchased  from  one  Dial  Singh, 
and  the  fifth   belonged  to   her  .son,  Attar  Singh, 
the  plaintiffs  contending  that  Nidhan  Singh  was 
illegitimate   and   no   heir,   and  that  Mussammat 
Rup   Kaur    was  incompetent  to  make  a  gift  of 
the  five  shares  to   him  as   she  professed  to  do. 
It  was  found,  in  accordance  with  the   previous 
decision,   that   Nidhan   Singh  was   illegitimate, 
and  that  Mussammat  Rup  Kaur  could   not  give 
him   Attar    Singh's    original    share,  but    could 
gift  the  four  purchased  .shares  to  him.     A  decree 
was  passed  to  this  effect,  and  the  entry  of  Nidhan 
Singh's  name  as  to  the  one  share    wa3  ordered 
to  bo  expunged  and  Mussammat  Rup  Kaur's 
name  substituted  again,  and  the   claim  as  to  the 
four  shares    was   dismissed.     The  entries,   how- 
ever,  appear   to   have  continued   as  before,  and 
Nidhan   Singh     was   shown   owner    of  2;],  and 
Mussammat  Chand  Kaur  of  2^  shares. 

(3).  In  1883  Mussammat  Chand  Kaur  made  a  gift  of  her 
half  to  Nidhan  Singh's  sons,  the  present  defend- 
ants, and  in  1887  plaintiffs  sued  to  have  it  set 
aside,  and  got  a  decree  in  the  Court  of  the  Dis- 
ti'ict  Judge  of  Lahore  on  26th  January  1888. 

In  the  Hoshiarpur  District  there  were  several  suits,  of  which 
the  following  alone  need  be  mentioned  : — 

(\).  On  Mussammat  Rap  Kaur's  death  Nihal  Singh 
and  others,  ])laintiffs,  sued  for  a  declaratory 
decree  that  they  were  the  reversioners,  and  that 
the  entry  of  one-half  of  Mnssamniat  Rnp  Kaur's 
land  in  the  name  of  Nidhan  Singh  should  bo 
expunged  and  Mussammat  Hem   Kaur's    nam© 


jj24  CIVIL  judgments-No.  91.  [  EEcoBf. 

substituted.     Plaintiffs  got  a  decree,  -which   -was 
upheld  by  Colonel  Gordon  Young,  Commissioner, 
Jullundur   Division,  and   by  which  their  rever- 
sionary right  was  declared  on  22ni  May  1876. 
t 
(2).     In  1877   some  of   the  plaintiffs   sued  to   expunge 

the  name  of  Nidhan  Singh  from  the  original 
entry  in  respect  of  one-third  of  the  land.  This 
was  decreed  by  the  First  Court,  but  on  appeal 
their  suit  was  dismissed  by  Mr.  Brandreth, 
Commissioner,  on  14th  April  1878,  on  the  grountl 
that  Nidhan  Singh  had  been  in  adverse  possession 
for  more  than  twelve  years. 

CP,).  Tn  188.3  Mussammat  Chand  Kaur  gifted  the  share 
of  the  Hoshiarpur  property  entered  in  her  name, 
iv'z,,  21  bighas  1.3  bimras  in  favour  of  the  present 
defendants,  sons  of  Nidhan  Singh,  and  it  was 
held  that  Nidhan  Singh  was  illegitimate,  and  that 
the  gift  was  illegal.     It  was  accordingly  set  aside. 

In  the  suit  finally  decided  in  favour  of  Nidhan  Singh  by 
Mr.  Brandreth,  only  the  descendants  of  Kara  Singh  and  Kishen 
Singh,  brothers  of  Galab  Singh,  were  concerned.  The  heirs  of 
Kahan  Singh  were  no  parties,  and  are  not  bound  by  the  result 
of  that  litigation. 

On  19th  January  1886  the  descendants  of  Ram  Singh  sold 
their  remaining  interests  in  the  Hoshiarpur  property,  t;i2.,  one- 
third  of  two-thirds,  the  remaining  third  having  been  adjudged 
to  be  Nidhan  Singh's  property  as  against  them,  or  7  ghumaos 
2  kanals  2  marlns  to  the  defendants  by  a  registered  deed  foi' 
Rs.  900.  Similarly  on  17th  December  1894  the  heirs  of  Kishen 
Singh  transferred  their  rights  to  the  defendants  for  Rs.  900. 
The  result  of  these  transactions,  with  the  decree  of  Mr. 
Brandreth,  was  that  tht;  descendants  of  Ram  Singh  and  Kishen 
Singh  lost  all  their  interest  in  the  Hoshiarpur  property,  and 
defendants  became  owners  of  four-ninths  by  purchase  and 
one-third  by  Mr.  Brandreth's  decree.  The  heirs  of  Kahan 
Singh  remained  owners  of  two-ninths  held  by  the  widow.*;, 
and  had  a  claim  which  they  have  not  yet  attempted  to  enforce 
against  the  third  share  adjudged  to  Nidhan  Singh  by  Mr. 
Brandreth. 

Both  the  sales  were  of  rights  of  expectancy,  as  Mus&ammai 
Hem  Kaur  and  Chand  Kaur  were  both  alive  when  the  first 
riale  took  place,  and  Mussammat  Hem  Kaur  when  the  secoud 
WR8  effected. 


Dec.  1898.  ]  CIVIL  JUDGMENTS— No.  91.  325 


Mussammat  Hera  Katir  having  died,  the  plaintiffs,  heirs  of 
all  the  three  bj-others  of  Gulab  Singh,  have  brought  this  suit 
for  possession  of — 

(1)  the  whole  of  the  Lahore  property  ; 

(2)  two-ninths  share  of  the   Hoshiarpur  property. 

The  last  belongs  exclusively  to  the  descendants  of  Kahau 
Singh.  In  their  amended  plaint,  dated  13t:h  December  1894, 
the  plaintiffs  point  out  that  the  third  share  of  Hoshiarpur 
property  by  which  they  mean  that  decreed  to  Nidhau  Singh 
is  not  in  dispute  in  this  suit. 

The  pleas  are  voluminous,  aud  are  set  out  in  the  judgment 
of  the  lower  Court  as  well  as  in  the  printed  record,  pages  3 
aud  4,  and  need  not  be  recapitulated  here.  The  issues  are  also 
numerous,  and  appear  in  pages  7  and  8  of  the  printed  record. 

The  District  Judge  of  Lahore,  who  tried  the  case  as  the 
Court  of  first  instance,  found  in  favour  of  the  plaintiffs  on  all 
the  issues  framed,  and  decreed  the  claim.  The  defendants 
appeal  on  substantially  the  same  grounds  as  were  raised  before 
him. 

The  ninth  ground  of  appeal  may  at  once  be  disposed  of. 
it  appears  to  be  based  on  a  misapprehension.  As  shown  above, 
the  third  share  originally  entered  in  Nidhan  Singh's  name  is  not 
now  claimed,  and  the  heirs  of  Kahan  Singh  only  claim  one-third 
of  the  residue  after  deducting  the  shares  sold  by  the  plaintiffs 
of  the  other  two  branches.  After  going  through  the  papers  with 
U3  appellants '  counsel  admitted  his  mistake.  The  decree  of  the 
lower  Court  is  only  for  a  two-ninth  share  of  the  Hoshiarpur 
property,  and  is  perfectly  correct. 

The   other   points    which  call    for  decision   in   this  appeal 


are 


1.  Whether   the    lower  Court  had  jurisdiction  to   hear 

the  suit. 

2.  Whether    the  claim     was     bad   ou  the    ground     of 

misjoinder  of  causes  of  action. 
."5.     Whether  the  claim  is  barred  by  limitation. 
4.     Whether  the   claim  for  house  property  is  barred  by 

Section  43,  Civil  Procedure  Code. 
b.     Whether  the   defendants  are  entitled   to   any,   and. 

if  so,  what  compensation   for  improvements  of  the 

property  in  suit. 

These   were  argued  at  great  length,    though    tbey  do    not 
appear  to  present  any  diflSculties  on  the  facts  of  this  case. 
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As  i-egards  tlie  first  point  counsel  quoted  many  authorities 
which  he  admitted  were  not  directly  in  point,  but  merely 
contained  expressions  of  opinion  in  favour  of  his  contention. 
He  also  admitted  that  there  arc  other  cases  contaiuinf^  opinions 
to  the  contrary  which  arc  entitled  to  equal  weight.  In  Maseyk 
V.  Steely  Co.,  I.  L.  R.,  XIV  Gale,  661,  it  is  conceded  in  the 
judgment  that  under  Sectioii  19  of  the  Code  of  Civil  Procedure 
where  immoveable  properties  are  situate  in  several  districts 
a  suit  in  respect  of  the  whole  of  the  properties  can  be  brought 
in  any  one  of  the  districts,  and  this  appears  also  to  be  conceded 
in  Gopi  Mohan  Hoy  v.  Doybaki  Munden  Sen,  I.  L.  E.,  XIX  Gale, 
lo,  though  both  cases  properly  relate  to  execution  after  decree. 
The  contrary  expression  of  opinion  in  Shuriqy  Ghundar  v. 
Aminunnissa,  I.  L.  IL,  VIII  Calc,  703,  which  was  also  an  execution 
case,  does  not  seem  to  be  entitled  to  much  weight.  All  these 
rulings  relate  to  Section  223,  Civil  Procedure  Code,  and  its 
scope.  Khatija  v.  Ismail,  I.  L.  B.,  Xil  Mad.,  380,  and  No.  10, 
Punjab  Record,  1891,  support  the  view  that  the  District  Judge 
below  had  jui'isdiction  to  hear  the  suit  in  respect  of  property 
situate  in  the  Hoshiarpar  District.  In  our  opinion  the  last  clause 
of  Section  19,  Civil  Procedure  Code,  seems  to  make  this  per- 
fectly clear,  and  it  was  only  by  insisting  that  the  word  "  pro- 
perty "  is  used  strictly  in  the  singular  that  counsel  was  able 
to  make  a  show  of  argument  that  it  did  not  justify  the  lower 
Court's  procedure.  The  word  "  property  "  has  been  used  in  a 
comprehensive  sense,  and  is  clearly  intended  to  include  cases  in 
which  several  items  of  property  are  Involved.  In  the  Calcutta  case 
reported  in  /.  L.  R.,  Vol.  XIV,  the  Chief  Justice  uses  the  plural 
"  properties  "  in  dealing  with  the  section,  and  there  can  be  no 
doubt  that  he  is  right,  Tiie  practice  of  the  Court  accords  "vvitli 
tlie  plain  grammatical  meaning  of  ihe  term,  and  we  have  there- 
fore no  hesitation  in  holding  that  the  lower  Court  had  juris- 
diction to  entertain  the  suit. 

Somewhat  similar  remarks  may  be  applied  m  respect  of 
the  second  contention.  It  was  admitted  that  the  constant  and 
daily  practice  of  the  Courts  was  against  it,  and  when  questions 
of  this  kind  arise,  unless  the  words  of  the  law  arc  quite  clear, 
the  practice  lias  to  be  shown  to  be  wrong.  A  great  number  of 
authorities  were  quoted  by  counsel,  but  the  utmost  that  could 
be  said  of  their  applicability  was  that  by  analogy  they 
bupportt-'d  the  conclusion  (hat  (he  suit  was  bad  for  mis- 
joinder of  causes  of  action.  There  are  fourteen  plaintiffs, 
and  it  is  argued  (hat  (here  vshould  have  bee u  fourteen  uiiiih 
against  the   dclendaute,    i.e.,     one    suit    by  each    plaintiff  for 
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his  share  of  the  property.  The  existing  practice  is  certainly 
convenient,  and  we  have  little  hesitation  in  holding  that  it  is 
uofc  proved  to  bo  wrong.  The  expression  "  cause  of  action  "  has 
not  been  defined  in  the  Code,  but  we  have  no  doubt  that  the 
meaning  given  to  it  in  Coohe  v.  Gill,  L.  B,,  8  C.  P.,  107,  and  Bead 
V.  Ihown,  L.  E.,  22  Q.  B.  D.,  128,  vi's.,  that  it  includes  every 
fact  which  it  would  be  necessary  for  the  plaintiff  to  prove,  if 
traversed,  in  order  to  support  his  right  to  the  judgment  of 
the  Court,  is  the  one  the  Legislature  has  had  in  view  in  fram- 
ing most  if  not  all  the  sections  of  the  Code  relating  to  it.  See 
Mur/i  V.  Bhola  Ham,  ^t.,  J.  L.  B.,  XVI  AIL,  IG5,  F.  B  ,  Salima 
Blbi  V.  Sheikh  Muhammad,  I.  L.  B.,  XVIII  All,  Vol,  and  liaf'jo 
Kaur  and  another  v.  Dehi  Dial  and  otherg,  ibid.,  432.  This  neccs-  . 
sarily  involves  the  inclusion  of  the  entire  set  of  facts  which 
constitute  the  plaintiffs'  right  and  its  infringement.  The  de- 
fendants have  refused  to  recognise  the  plaintiffs'  rights,  and 
withheld  from  them  the  property  to  which  they  are  entitled. 
The  rights  of  the  plaintiffs  may  be  divisible,  and  may  have 
accrued  to  them  individually  on  the  death  of  the  widows,  but 
Lhe  substance  to  which  those  rights  attach  is  nndividcd.  Both 
their  title  and  their  property  therefore  is  still  joint,  and  de- 
fendants holding  possession  of  the  latter  is  the  single  act 
which  infringes  their  rights,  and  drives  them  to  seek  relief  in 
Court.  Counsel  for  the  appellants  admits  that  if  several  owners 
of  joint  property  are  dispossessed  by  the  single  act  of  a 
trespasser  they  may  bring  a  joint  suit  for  the  recovery  of  the 
property.  The  defendants'  possession  in  this  instance  is  ex 
hypothesi  that  of  trespassers,  and  the  property  being  undivided 
we  are  unable  to  see  why  a  joint  suit  should  not  lie. 

In  practice  suits  by  Hindu  or-  Muhamraadan  heirs  are 
generally  brought  jointly,  and  the  balance  of  convenience  is 
greatly  in  favour  of  this  course.  Such  au  objection  is  seldom, 
if  ever,  raised,  and  hence  there  are  not  many  authorities  in  which 
the  point  has  been  directly  ruled.  Yet  authority  is  not  want- 
ing, though  it  is  hardly  required.  See  Ham  Seicak  Singh  v.  Nak- 
ched  Singh,  I.  L.  B.,  IV  All.,  261 ;  Salima  BiboY.  Sheikh  Muham- 
mad, I.  L.  B.,  XVIlIAll.,  131,  at  page  139. 

Even  if  "  cause  of  action  "  is  taken  in  a  limited  sense  so  as 
to  include  only  the  facts  constituting  the  infringement  of  the 
right,  but  not  necessarily  those  constituting  the  right  itself, 
as  was  held  with  reference  to  Section  2C  of  the  Code  in  Hara- 
vioni  Dassi,  ^v.,  v.  Hari  Cham  Ghowdhry,  I.  L.  R.,  XXII  Gale.,  833, 
the  plaintiffs  are  clearly  entitled  to  bring  a  joint  suit  as  the 
same  wrongful  act  of  the  defendants   infringes  their  rights  in 


^ 
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the  property  in  dispute  whether  those  rights  are  joint  or  dis- 
tinct. This  case  is  another  authority  in  support  of  the  pro- 
cedure which  plaintiffs  have  adopted. 

In  our  opinion  therefore  the  second  contention  is  wholly 
untenable. 

The  fourth  point  dealing  as  it  does  with  the  cause  of  ac- 
tion of  the  plaintiffs  may  also  be  conveniently  decided  before  the 
other  questions  are  taken  up.  The  objection  under  Section 
4.3,  Civil  Procedure  Code,  related  to  house  property  inasmuch 
as  it  was  not  sued  for  when  the  previous  litigation  against 
Nidhan  Singh  took  place.  It  is  clear,  however,  that  the  previ- 
ous suits  were  for  declaratory  decrees,  and  it  was  clearly  ruled 
in  the  Lahore  case  in  1869  that  plaintiffs  were  not  entitled 
to  possession.  Their  right  to  possession  in  fact  could 
not  have  accrued  in  the  life-time  of  the  widows  who  were  enti- 
tled to  hold  for  life.  Taking  the  definition  of  "  cause  of  action  " 
in  Cooke  v.  Gill,  it  is  obvious  that  the  plaintiffs' cause  of  action  in 
this  suit  is  quite  different,  and  the  same  result  would  follow  if 
the  expression  is  taken  in  the  limited  sense  it  is  held  to  be  used 
in  Section  26,  Civil  Procedure  Code.  The  Full  Bench  case  quot- 
ed from  the  4th  volume  of  the  Allahabad  series  is  also  in  favour 
of  this  view,  which  can  be  supported  by  numerous  authorities 
if  required.  This  point  must  also  be  decided  against  the 
appellants 

As  regards  the  plea  of  limitation  numerous  decisions  have 
been  quoted  to  show  that  a  trespasser  holding  adversely  to  the 
widow  in  possession  for  more  than  twelve  years  bars  also  the 
rights  of  the  reversioners,  and  it  is  contended  that  Nidhan  Singh 
held  adversely  to  the  widows,  particularly  after  the  failure  of 
the  plaintiffs  to  carry  out  execution  of  the  decree  granted  in 
their  favour  by  the  Lahore  6ourt  in  1869.  We  have  no  hesi- 
tation in  holding  that  none  of  these  cases  apply.  It  is  absolutely 
clear  on  the  facts  that  the  widows,  including  Massammat  Hup 
Kaur,  strongly  favoured  Nidhan  Singh,  and  wished  to  give  him 
the  status  of  a  legitimate  son  of  Attar  Singh.  He  was  born 
after  Attar  Singh,  How  did  he  get  entry  in  respect  of  Mussam- 
mat  Hem  Kaur's  share  unless  with  her  consent,  Mussammat 
Rup  Kaurs  action  in  1856  and  1868  shows  that  she  did  her 
best  to  put  Nidhan  Singh  in  possession,  and  so  do  the  gifts  in 
favour  of  the  defendants  by  Mussammat  Chand  Kaur.  The 
case  is  if  possible  stronger  in  favour  of  the  reversioners  than 
No.  74,  Punjab  Record,  189o,  It  was  repeatedly  held  by  the 
ConrlB,  both  at  Hoshiarpnr  and  Lahoi'e,  that  Nidhan  Singh  or 
his  eons  had  nbt,  nor  could  have  adverse  posseision  against  the 
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widows,  and  this  view  is  correct  even  if  it  is  not  conclusive 
against  the  defendants.  The  solitary  finding  of  Mr.  Brandreth 
in  respect  of  the  third  share  of  the  Hoshiarpar  property,  which 
is  not  in  dispute  in  this  suit,  has  no  bearing  on  the  case.  We 
find  therefore  that  the  claim  is  not  barred  by  time. 

As  regards  compensation  there  is  no  proof  worth  the  name 
that  any  substantial  impi'ovements  were  really  made  by  Nidhan 
Singh  or  the  defendants  from  his  or  their  private  f  ands.  He 
is  not  shown  to  have  possessed  any  sufficient  funds  of  his  own 
which  would  have  been  applied  for  this  purpose,  while  through- 
out life  he  lived  on  friendly  terms  with  the  Avidows  who  >vere  the 
owners  of  the  property  for  life,  and  had  pensions  of  considerable 
amounts  from  Government.  The  defendants  have  made  out  no 
claim  for  compensation  on  the  score  of  improvements,  nor  can 
they  be  held  to  have  acted  bond  fide  under  the  circumstances 
if  they  have  made  any.  The  finding  of  the  lower  Court  must 
be  upheld  on  this  point  also. 

The  appeal  is  dismissed  with  costs. 

Appeal  dismissed. 

No.  92. 

Be/ore  Mr.  Justice  Reid  and  Mr.  Justice  Anderson. 

Mr.  G.  O'GORMAN,— (Plaintiff),-PETITIONER. 

Versus  ^   JUvisiON  Side. 

MAHTAB  SINGH,— (Defrndant),— RESPONDENT. 

Case  No.  746  of  1898. 

Document,  construction  of — Promisgory  note  or  acknowledgment  oj  liabilUn 
— Salt  based  on  document  stamped  with  ajina   stamp — Admissihility  of  docu- 
ment in  evidence — Right    of  plaintiff  to  fall    back  on  original  consideration — 
Eindence  Act,  1872,  Section.  91— Stamp  Act,  1879,  Section  34. 

Plaintiff  in  his  plaint  alleged  that  "  on  the  I7th  Jnne  1897  defendant 
"  raised  Rs.  500,  cash,  at  Lahore  and  wrote  the  promissory  note.  He  agreed 
"  to  repay  the  money  by  montlily  instalments  of  Rs.  100,  and  further  agreed 
"  to  pay  Re.  1  per  cent,  per  mensem  as  interest,"  that  demand  for  payment 
had  been  made,  and  that  the  cause  of  action  arose  on  the  expiry  of  the 
period  for  the  payment  of  each  instalment,  the  suit  being  filed  on  the 
14th  October  1897  for  three  instalments  and  interest  as  above  stated.  The 
document  referred  to  had  aBBxed  to  it  an  anna  stamp,  and  was  in  the  follow- 
ing terras  : — "Received  from  Mr.  E.  G.,  Superintendent,  Punjab  Dairy,  the 
"  sum  of  Rs.  500  only,  as  advance,  repayable  by  instalments  of  one  hundred 
"  per  month,  and  to  bear  interest  at  Rs.  12  per  cent.— 17th  June  1897."  U 
was  signed  by  the  defendant. 

The  first  Court  dismissed  the  suit  on  the  ground  that  the  document 
upon  which  it  was  based  was  a  promissory  note,  payable  otherwise  than  on 
demand,  and,  being  insufficiently  stamped  as  such,  could  not,  under 
Seetion  34  of  the  Stamp  Act,  1879,  ba  admitted  in  Avideocs  for  any  parpone, 
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even  on  payment  of  a  penalty,  in  a  civil  suit.  Plaintiff  applied  for  revision 
of  this  order,  and  it  was  contended  on  his  behalf  that  the  documeiit  bore  a 
dual  character,  as  a  promissory  note  and  as  an  admission  of  liability,  and 
was  admissible  in  evidence  as  an  acknowledgment.  Ifcwas  further  contend- 
ed that  the  Rs.  500  wex-e  made  up  of  advances  for  milk  made  at  various 
times,  and  that  plaintiff  was  in  any  event  entitled  to  fall  back  upon  the 
original  consideration  of  the  contract. 

Held,  that  the  document  npoa  which  plaintiff  based  his  suit  was  a  pro- 
missory note,  payable  otherwise  than  on  demand,  and,  being  insufficiently 
stamped  as  such,  could  not,  under  Section  34  of  the  Stamp  Act,  be  received 
in  evidence  or  acted  upon  in  a  civil  suit. 

Held,  further,  that  plaintiff  was  not  entitled  to  aver  against  his  plaint 
or  to  amend  hia  plaint  in  such  a  manner  as  to  sue  on  the  original  con- 
sideration. 

Held,  also,  that  from  the  frame  of  the  suit  it  was  clear  that  the 
document  sued  on  embodied  the  contract  between  plaintiff  and  defendant, 
and  was  the  contract  oat  of  which  defendant's  liability  arose,  and  that 
under  Section  91  of  the  Evidence  Act,  the  dociiment  was  the  best  evidence 
of  the  contract,  and  no  other  evidence  of  the  terms  thereof  could  be  given. 

Petition  for  revision  of  the  order  of  Lala  Narain  Das,  Judge,  Small 
Cause  Court,  Lahore,  dated  l^th  January  1898. 

Herbert,  for  petitionei'. 

lahwar  Das,  for  respondent. 

The  judgment  of  the  Conrt  was  delivered  by 

27th  Fehy.  1809.  REin,  J. — Tho   plaintiff  filed  a  suit   on  the  following  docu- 

ment : — 

"Received from  Mr.  E.  Goodwin,  Superintendent,  Punjab 
Dairy,  the  sum  of  rupees  five  hundred  (Rs.  500)  only  as 
advance,  repayable  by  instalments  of  one  hundred  per  month, 
and  to  bear  interest  at  Rs.  12  per  cent.  1 7th  June  1897  ;  "  signed 
by  the  dafendant,  and  bearing  a  oao-anua  adhesive  stamp.  The 
claim  was  for  Rs.  ol5,  three  instalments  and  interest. 

The  Court  below  dismissed  the  suit,  holding  the  document 
■  to  bo  a  promissory  note,  payable  otherwise  than  on  demand. 
As  such  the  stamp  was  insufficient,  and  the  dociimeut  could  not, 
under  Section  84  of  tho  Stamp  Act  (I  of  1879),  be  admitted  in 
evidence  for  any  purpose,  even  on  payment  of  a  penalty,  in  a 
civil  suit.  For  tho  plaintiff-petitioner  it  is  contended  that  the 
document  bears  a  dual  character,  as  a  promissory  note  and  as 
an  admission  of  liability,  and  that  it  is  admissible  in  evidence 
Hs  an  acknowledgmoit. 

Reliance  is  placed  for  either  side  on  (1)  Knnhaya  Lai  r: 
atowell,  L  L.  B.,  Ill  All,  581 ;  (2)  42  Pu7ijab  Record,  J 895  ;  (3) 
Balbhadar  Paraad  v.  Maharaja  of  Betia,  I.  L.  R.,  IX  All.,  051 ; 
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(4)  Ezra  Lai  v.  Data  Din,  J.  L.  E.,  IV  All,  135  ;  (5)  Golah  Chand 
Marwaree  v.  Thakurani  Mohokoom  Kooaree,  I.  L.  B.,  Ill  Gale, 
314;  and  (6)  Fateh  Chand  Ear  Chand  v.  Kisan,I.  L.  R.,  XVIII 
Bom.,  614. 

In  the  first  case  quoted  the  suit  was  based  on  acconnt  books, 
and  it  was  alleged  that  the  defendant  had  given  the  following 
document  to  the  plaintiff  "  Agra,  14th  November  J  877.  Due  to 
Kanhaya  Lai,  cloth  merchant,  the  sum  of  Rs.  200  only,  to  be 
paid  next  January  1878,"  which  was  relied  on  as  an  acknow- 
ledgment. A  majority  of  a  Full  Bench  of  the  Allahabad  Court 
held  that  the  document  though  not  admissible  in  evidence  as  a 
promissory  note  in  proof  of  a  promise  to  pay,  by  rea.son  of  being 
stamped  only  with  a  one-anna  stamp,  was,  nevertheless,  admis- 
sible as  a  memorandum  in  proof  of  an  acknowledgment  of  a 
debt.  The  question  referred  to  the  Court  was  simply  whether 
the  document  was  admissible  in  evidence.  The  suit  was  not 
based  on  the  instrument. 

In  the  second  case  quoted  the  suit  was  based  on  a  document 
which  was  held  to  be  a  promissory  note,  insuflBciently  stamped. 
It  was  further  held  that  the  document  could  not  be  admitted  or 
acted  upon,  and  that  the  plaintiff's  case  disclosed  no  cause  of 
action  upon  which  the  suit  could  proceed  after  the  document 
had  been  rejected  and  put  out  of  consideration.  The  judgment 
proceeded  "  Where  there  is  no  previous  transaction  of  loan,  and 
"  the  promissory  note  is  given  in  return  for  a  loan  of  money  or 
"  in  payment  of  moveables  purchased,  the  sole  question  appears 
"  to  be,  does  the  promissory  note  represent  the  terms  of  the 
"  contract  reduced  to  writing,  or  was  there  some  other  contract 
"  which  the  plaintiff  can  fall  back  upon,  alleging  that  the  pro- 
"  missory   note   was   given   merely   as  a  collateral   security  for 

"  the  payment  of  the  debt  ? To  apply  the  language 

"of  Garth,  C.  J.,  in  the  leading  case  on  the  subject.  Sheikh 
"  Akbar  v.  Sheikh  Khan,  L  L.  R.,  VII  Calc,  260,  the  deposit 
"  was  made  upon  the  terms  contained  in  the  note,  and  no  other. 
"  In  such  a  case  the  note  is  the  only  contract  between  the 
"  parties,  and  if,  for  want  of  a  proper  stamp,  the  note  is  not 
"admissible  in  evidence  the  creditor  must  lose  his  money." 
In  the  third  case  quoted  it  was  held  that  the  unstamped  note 
tendered  in  evidence  did  not  embody  the  contract  between  the 
plaintiff  and  the  defendant,  and  could  not  therefore  be  con- 
sidered as  the  contract,  out  of  which  the  defendant's  liability 
arose,  and  it  was  consequently  held  that  it  was  open  to  the 
plaintiff  to  prove  the  verbal  contract,  t.e.  to  prove  what  the 
consideration  for  the   note  was,   in  the  same  way  as  if  he  had 
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lent  money  or  delivered  goods  to  the  defendant.  In  the  fourth 
case  quoted  it  was  held  that  the  existence  of  an  insufficiently 
stamped  promissory  note  for  the  balance  of  a  sum  due  on  a 
pledge  of  moveable  property,  the  note  having  been  executed  as 
consideration  for  the  return  of  the  property  by  the  creditor  did 
not  bar  a  suit  for  the  balance.  In  the  6fth  case  quoted  it  was 
held  that  the  existence  of  an  unstamped  promissory  note  did  not 
prevent  the  lender  of  money  from  recovering  on  the  origiaal 
consideration,  if  the  pleadings  were  properly  framed  for  that 
purpose,  and  that  the  great  power  given  by  the  Code  of  Civil 
Procedure  of  raising  the  true  issues  between  the  parties 
prevented  the  question  of  pleading  having  much  importance. 
A  distinction  was  drawn  between  cases  in  which  the  plaintiff 
did  and  did  not  seek  to  give  independent  evidence  of  the  con- 
sideration, and  it  was  apparently  conceded  that  where  a  plain- 
tiff sued  on  an  unstamped  promissory  note  alone,  without 
giving  any  independent  evidence  of  consideration,  he  must 
fail. 

In  the  sixth  case  quoted  a  suit  was  filed  for  money  due  for 
goods  purchased  from  time  to  time  b}'  the  defendant,  for  which 
he  had  struck  a  balance  in  his  own  writing:  this  balance  was 
unstamped,  and  therefore  incapable  of  being  acted  upon  as  an 
acknowledgment  of  a  particular  sura  being  due,  but  it  was  held 
that  the  suit  differed  from  one  brought  on  an  insufficiently 
stamped  hundi,  and  that  the  balance  struck  might  be  used  for 
the  collateral  purpose  of  showing  an  acknowledgment  of  an 
existing  liability  in  respect  of  goods  sold.  Ghenhuaapa  v.  Lakshman 
Ram  Ohamhn,  J.  L.  B.,  XVIII  Bom.,  .369,  in  which  it  was  hold 
that  a  hundi  was  acted  upon  where  a  decree  was  passed  on  it, 
Avhether  its  execution  was  admitted  or  proved,  and  that  owing 
to  the  language  of  the  Stamp  Act  a  Court  could  not  give  effect 
to  an  insufficiently  stamped  hundi  in  either  case,  was  distin- 
guished. 

In  Badhakant  Shah  v.  Abhoy  Chvrn  Miliar^  I.  L.  R.,  VIII  Gale, 
721,  Garth,  C.  J.,  referred  to  VII  Calc,  260  (supra),  saying — 
"  Of  course,  if  the  consideration  for  the  bill  had  been  an  indc- 
"  pendent  cause  of  action,  complete  in  itself  before  the  bill  was 
"  given,  the  appellant's  argument  would  have  been  well  founded. 
"  lint  here  it  is  stated  in  the  plaint,  and  it  is  evidently  the  fact, 
"  that  the  Rs.  500  which  was  the  consideration  of  the  bill,  was 
"  advanced  by  the  plaintiffs  to  the  defendants  upon  this  particu- 
*'  lar  bill,  and  as  the  bill  itnelf  is  the  best  evidence  of  the  terms 
"  upon  which  the  advance  was  made,  the  plaintiffs  could  not 
"  establish,  their  case  without  proving  the  bill." 


>:== 
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In  Valiappa  v.  Muhammad  Khasim,  I.  L.  R.,  V  Mad.,  166,  it 
-was  held,  where  the  plaintiff  brought  a  suit  against  the  defen- 
dant, the  drawer  of  a  hundi,  to  recover  a  balance  due  thereon, 
that  the  suit  was  brought  on  the  hundi,  and  not  to  recover  the 
consideration,  and  that  the  plaintiff  could  recover  only  on  the 
hundi  which  was  insufficiently  stamped  and  on  production  was 
obviously  incapable  of  being  acted  on,  the  result  being  that  the 
suit  necessarily  failed. 

The  first  paragraph  of  the  plaint  in  tho  present  suit  runs  as 
follows :— "  On  the  17th  June  1897  tho  defendant  raised  Rs.  500 
"  cash  at  Lahore,  and  wrote  the  promissory  note.  He  agreed  to 
"•  repay  the  money  by  monthly  instalments  of  Rs.  100,  and 
"  further  agreed  to  pay  Re,  1  per  cent,  per  mensem  as  interest." 
The  second  paragraph  alleged  demand,  and  stated  that  the  cause 
of  action  arose  on  the  expiry  of  the  period  for  tho  payment  of 
each  instalment,  and  the  suit  was  filed,  on  the  14th  October  1897, 
for  three  instalments  and  interest  as  above  stated.  At  the 
hearing  it  was  stated  by  the  plaintiff-petitioner's  pleader  that 
the  sum  of  Rs.  500  was  made  up  of  advances  for  milk  made 
at  various  times.  We  do  not  think  that  he  can  be  allowed  to 
aver  against  his  plaint,  or  to  amend  his  plaint  in  such  a  manner 
as  to  sue  on  the  original  consideration.       , 

The  document  sued  on  embodied  the  contract  between  the 
plaintiff  and  the  defendant,  and  is  the  contract  out  of  which  the 
defendant's  liability  arose.  This  is  clear  from  the  frame  of  the 
suit,  the  claim  being  for  the  instalments  due  at  the  date  of  the 
suit,  and  not  for  the  whole  sum  due  at  the  date  of  the  execution 
of  the  document. 

Whatever  may  have  been  the  original  consideration,  the 
contract  for  payment  by  monthly  instalments  was  effected  by 
the  document  which  is  the  best  evidence  of  the  contract,  and, 
under  Section  91  of  the  Evidence  Act,  no  other  evidence  of  the 
terms  of  the  contract  can  be  given.  Section  34  of  the  Stamp 
Act  is  a  bar  to  the  document,  which  is  an  insufficiently  stamped 
promissory  note,  being  received  in  evidence  or  acted  upon,  and 
the  Court  below  rightly  dismissed  the  suit  based  on  it. 

The  application  for  revision  is  dismissed  with  costs. 

Application  dismissed. 


\ 
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No.  93. 

Before  Mr.  Justice  Gordon  Walker  and  Mr.  Ju$tice  Anderson. 

r  SADHU— (Defendant),~APPELLANT, 

Apmilatk  Side,  /  Versus 

/  MISRI— (Plaintiff),— RESPONDENT. 

Case  No.  1127  of  1896. 

Custom— Succession — Abandonment  o/uordly  affairs — Gossains. 

A  broad  distinction  is  to  be  drawn  as  regards  the  powers  of  inheriting 
property  between  faqirs  or  members  of  a  religious  order  who  have,  and 
those  who  have  not,  entirely  renounced  the  world,  the  latter  class  not 
being  disqualified  from  succession  in  their  natural  families. 

In  a  case  where  it  appeared  that  the  plaintiff  though  he  left  his  village 
and  joined  a  religious  order  {Gossain»),  had  not  renounced  the  world  but,  on 
the  contrary,  was  the  father  of  three  children  who  appeared  to  be  grown 
up,  held,  that  plaintiff  had  never  reached  the  stage  of  complete  asceticism 
which  would  disqualify  him  from  inheritance,  and  that  he  was  entitled  to 
succeed  to  the  estate  of  his  nephew  in  preference  to  the  defendant,  who,  if 
a  relation  at  all,  was  a  distant  one. 
Further  appeal  from  the  order  of  S.  Clifford,  Esquire,  Divisional 
Judge,  Delhi  Division,  dated  'SOth  June  1896. 

Rozdon,  for  appellant. 

Madan  Gopal,  fowrespondent. 

The  judgment  of  the  Court  was  delivered  by 
22nd  Feby.  1899  Gordon  Walker,  J.— As  regards  the  question  of  the  identity 

of  plaintiff  with  Misri,  the  nncle  of  Wazira,  there  seems  to  us  to 
be  no  room  for  doubt,  and  we  accept  the  concurrent  finding  of 
the  lower  Courts  on  this  point.  The  evidence  of  this  is  corn- 
plctc. 

Next  as  regards  the  question  of  custom  it  is  pointed  out  to 
us  that  no  question  of  abandonment  by  Misri,  plaintiff,  arises. 
He  was  joint  owner  with  his  nephew,  Wazira  ;  and  even  taking 
it  that  he  lost  his  rights  as  a  co-sharer  with  Wazira,  the  ques- 
tion now  is  whether  ho  is  entitled  to  succeed  as  heir  of  Wazira. 
It  is  clear  that  he  is,  unless  ho  is  incapable  of  inheritance  or 
disqualified. 

"  By  abandoning  worldy  affairs  and  entering  a  strictly 
"  religious  or  ascetic  order  a  person  becomes  civilly  dead,  and 
"  forfeits  his  right  of  inheritance  "  (Rattigan's  Digest,  para.  30). 
This  expression  of  the  general  custom  in  the  matter  is  support- 
ed by  many  other  authorities,  and  it  is  clear  that  a  person  who 
enters  a  religious  order  may  stop  short  of  asceticism  and  tbo 
entire  abandonment  of  worldly  affairs  which  would  disqualify 
him  from  inheriting  property.     If  he  does  so  stop  short,  there 
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is  apparently  no  loss  of  the  right  to  succeed  to  property.  On 
this  point  see  Mayne's  Hindu  Laiv  and  Usage  (4th  Edition), 
paras.  546  and  659.  In  the  latter  it  is  noted  that  the  "  mere 
"  fact  that  a  person  calls  himself  a  Bairagi,  or  religious  mendi- 
*'  cant,  or  indeed  that  he  is  such,  does  not  of  itself  disentitle 
"him  to  succeed  to  property."  Reference  may  also  be  made  to 
the  decisions  of  this  Court  in  Punjab  Record,  Nos.  1  of  1868, 15  of 
1874,  24  of  1880,  and  29  of  1881,  which  fully  support  this  view. 
Other  authorities  on  the  subject  are  I,  W.  B.,  309,  X  W.  B.,  172, 
XV  W.  B.,  197.  Also  see  Census  Reports,  Ibbetson,  p.  386, 
Maclagan,  p-  112 — 3,  124—5,  the  last  with  special  reference  to 
what  is  meant  by  the  term  Oossain. 

It  is  clear,  therefore,  that  a  broad  distinction  is  to  be  drawn, 
as  regards  the  power  of  inheriting  property,  between  faqirs  or 
members  of  a  religious  order  who  have,  and  those  who  have 
not,  entirely  renounced  the  world,  and  that  the  latter  class  are 
not  disqualified  from  succession  in  their  natural  families.  In 
the  present  iuquiiy  ten  instances  have  been  quoted  in  which 
Qossains  (the  order  to  which  plaintiff  belonged)  have  succeeded 
to  property  in  the  usual  way.  The  learned  Divisional  Judge 
appears  to  be  in  error  in  stating  that  only  four  such  instances 
have  been  cited. 

We  think  that  the  above  is  the  correct  view  of  the  custom 
rather  than  that  taken  by  the  Divisional  Judge,  mz.,  that  "  a 
^^  faqir  on  marriage  ceases  to  belong  to  the  dera  as  unfit  for  the 
"  brotherhood."  No  doubt  there  is  evidence  (see  that  of 
Sujanpuri)  to  the  effect  that  plaintiff  was  turned  out  of  the 
'  order  because  he  was  not  an  ascetic.  But  the  question  rather 
is  whether  there  was  on  the  part  of  plaintiff  any  such  complete 
renunciation  of  the  world  as  would  involve  his  becoming  civilly 
dead.  It  seems  clear  to  us  that  there  was  not ;  but  that  the 
plaintiff,  though  he  left  his  village  and  joined  a  religious  order, 
did  not  renounce  the  world.  On  the  contrary,  he  is  the  father 
of  three  children  who  appear  to  be  grown  up.  He  never  reached 
the  stage  of  complete  asceticism  (sometimes  apparently  called 
ahdhut)  which  would  disqualify  him  from  inheritance,  and  he  is 
entitled  to  succeed  to  the  estate  of  his  nephew,  Wazira,  in  pre- 
ference to  the  defendant,  Sadhu,  who,  if  a  relation  at  all,  is  a 
distant  one. 

As  regards  the  debts  owed  by  the  deceased  and  his  funeral 
expenses  there  has  been  a  very  full  inquiry,  and  the  findings  of 
the  lower  Courts  on  these  points  should  be  accepted.  They 
were  fully  gone  into  in  the  further  inquiry  ordered  by  the 
Divisional  Judge. 
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The  fifth  ground  of  appeal  is  put  forward  under  a  misap- 
prehension and  is  withdrawn. 

We   think   that  the  appeal  of  the  defendant,  Sadhu,  must 
fail,  and  it  is  dismissed  with  costs. 

Appeal  dismissed. 


( 


No.  94. 

Before  Mr.  Justice  Chatterji  and  Mr.  Justice  Robertson. 

KARTAR  SINGH  AND  ANOTHER,— (Defendants),— 
APPELLANTS, 

Appbllate  Side.  J  t7 

J  Versus 

I  MATHAR  SINGH,— (Plaintiff),— RESPONDENT. 

Case  No.  298  of  1896. 

Adoption  of  brother -in-law' 8  son  — Hindu  Law  or  custom — Sihh  Khatris  of 
Rawalpindi — Burden  of  proof — ^^Agricultural  trite." 

One  K.  S.,  a  Sikh  Khatri,  of  the  Bmdra  section,  having  adopted  G.  S., 
his  wife's  brother's  son,  plaintiff  sued  for  a  declaration  that  the  adoption 
•was  invalid  by  custom  and  would  not  affect  his  reversionary  rights.  It 
appeared  that  the  families  of  plaintiff  and  K.  S.  had  held  land  for  at  least 
two  generations,  and  that  the  total  ancestral  land  in  the  possession  of  K.  S. 
was  about  4  ghumaos  5  kanals.  The  lower  Courts  decreed  plaintiff's  claim 
on  the  ground  that  defendants  had  failed  to  prove  that  the  said  adoption 
was  valid  by  custom. 

Held,  that  though  the  primary  rule  of  decision  in  a  suit  of  the  present 
character  is  custom,  there  is  no  necessary  legal  presumption  that  a  parti- 
cular custom  bearing  on  the  point  in  issDO  exists,  Section  5  of  the  Pnnjab 
Laws  Act,  1872,  only  casting  on  the  Court  the  duty  of  enquiring  whether  there 
is  any  snch  custom  binding  on  the  parties,  and,  if  there  is,  to  decide  the 
suit  in  accordance  therewith. 

Held,  further,  that  under  Hindu  Law,  which  was  the  personal  law  of 
the  parties,  the  adoption  in  question  was  perfectly  valid. 

Held,  therefore,  that  plaintiff  who  was  suing  to  set  aside  an  adoption, 
which  was  valid  by  the  personal  law  of  the  parties,  on  the  ground  that  it 
was  invalid  by  custom,  must  fail  if  the  custom  upon  which  lie  relied  was 
not  proved,  and  that  he  was  accordingly  bound  by  the  rules  of  pleading  to 
establish  that  custom  aflSrmatively. 

Held,  further,  that  inasmuch  as  Khatris  do  not  ordinarily  form  an 
agricultural  but  a  trading  community,  the  usages  of  agriculturists  cannot  be 
presnraed  to  apply  to  them,  and  therefore  that  plaintiff  could  not  claim 
the  benefit  of  the  presumption  laid  down  by  the  Full  Bench  in  No.  50, 
Punjab  Record,  1893,  so  as  to  shift  the  burden  of  proof  from  himself  to 
defendants. 

Found,  upon  the  evidence,  that  plaintiff  had  failed  to  prove  that  by 
custom  among  tbo  parties  the  adoption  of  a  vr'do'a  brother's  son  was 
invalid. 
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Furthet  appeal  from  the  order  of  J.  Q.   M.  Rennie,  Esquire^  Divi- 
sional Judge,  Rawalpindi  Division,  dated  24ith  January  1896. 

Is  bar  Das,  for  appellants. 

Beech  ey,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Chatter Ji,  J.— The  plaintiff  and  defendant,  appellant  1,  lOtJi  Jany.  1899. 
Kartar  Singh,  are  Sikh  Khatris  of  the  Bindra  section  of  Sukha  in 
the  Rawalpindi  District.  Plaintiff  is  Kartar  Singh's  brother 
and  has  sued  for  a  declaration  that  the  adoption  of  Gulab 
Singh,  appellant  2,  by  Kartar  Singh,  is  invalid  by  custom  aud 
would  not  affect  his  reversionaiy  rights.  Appellant  2  belongs 
to  the  Abhera  section  of  Khatris  and  is  the  son  of  Kartar  Singh's 
wife's  brother.  The  plaint  recites  that  the  adoption  was  made 
by  means  of  a  deed  registered  on  (ith  January  1890,  that  muta- 
tion  of  names  has  taken  place  in  Gulab  Singh's  name  in  respect 
of  land  belonging  to  Kartar  Singh  without  however  transfer  of 
possession,  and  that  the  land  as  well  as  all  immoveable  property 
held  by  Kartar  Singh  is  ancestral. 

The  defendants  pleaded  that  the  adoption  took  place  long 
before  the  deed  and  that  the  claim  was  barred  by  time.  They 
further  urged  that  the  adoption  was  valid  and  had  been 
acquiesced  in  by  the  plaintiff. 

Issues  were  drawn  covering  all  the  points  in  dispute  on 
the  pleadings. 

The  first  Couit  held  the  cbim  to  be  within  time,  the  adop- 
tion to  be  invalid  by  custom  and  decreed  the  claim.  The 
Divisional  Judge  on  appeal  upheld  these  findings  and  the 
decree  of  the  lower  Court.  The  defendants  appeal,  again 
urging  the  contentions  put  forward  in  the  Courts  below. 

Before  taking  up  the  merits  of  the  appeal  we  may  mention 
that  appellants'  counsel  applied  at  the  hearing  to  have  a 
compromise,  alleged  to  have  been  arrived  at  between  his 
clients  and  the  plaintiff's  authorised  agent  recorded  by  us  and 
the  appeal  disposed  of  in  accordance  therewith.  After  hearing 
the  parties  and  their  counsel  we  rejected  this  application  as  we 
were  of  opinion  that  the  parties  had  not  come  to  any  definite 
agreement. 

As  regiu'ds  the  point  of  limitation  we  are  not  prepared 
after  going  through  the  evidence  to  differ  from  the  finding  of 
the  lower  Courts.  That  Gulab  Singh  lived  with  Kartar  Singh 
long  before  1890  and  was  married  by  him  is  well  established 
and  indeed  is  not  disputed.  It  is  also  probable  that  he  was  to 
all  intents  and  purposes  treated  as  a  son,  bat  we  are  anable  to 
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hold  in  the  face  of  the  concurrent  opinions  of  the  learned  Judges 
below  that  a  regular  and  complete  adoption  took  place  prior  to 
the   execution   of   the    deed.     The   circumstantial   evidence    is 
conflicting  and   inconclusive.     The   entries  in  the  Hindi  School 
register,  if  perfectly  reliable,  which  is  doubtful,  only  show  that 
Kartar  Singh  called  Gulab  Singh  his  son  at  the  time,  but   this 
does  not  necessarily  mean  a  completed  adoption  and  is  consistent 
with     a     contemplated     one.      There     was     relationship   by 
marriage   between  the  two   and   Gulab   Singh    whose  mother 
was  dead  was  no   doubt   very   dear   to  Kartar  Singh's  wife  and 
therefore     ti'eatraent   as    a   son   is   not   conclusive.     The   per- 
formance of  the   marriage   of   Gulab  Singh  by  Kartar  Singh  is 
explainable  in  the   same    way   as   well  as   the  iambol  given  by 
plaintiff  assuming  ib  is    proved.     The   deed  of  21st  September 
1882,   executed   by  Gulab  Singh   and    Kartar   Singh   together 
appears  to   indicate   that   an   actual   adoption   bad   not  taken 
place  at  the  date  of   that   document,    while   the  wording  of  the 
promise  made  by  Kartar  Singh  in  favour  of  the  plaintiff  in  the 
deed  of  14th   January    1882   is   somewhat   dubious.     The   lan- 
guage probably   more  readily  admits  of  the  interpretation  put 
on  it  by  the  defendants ;    still   it   is   very  curt  and   the  word 
mutbanna  may  have  been   used   to  denote  a  person  meant  to  be 
but  not  actually   adopted.     The   oral   evidence   has   been  dis- 
believed by  two  Courts,  and   in  the   absence  of  some  tangible 
fact  which  puts  the  adoption  beyond  doubt  we  are  not  disposed 
to  take  a  different  view.     On   the   whole  therefore  we  find  that 
the  adoption  prior  to  1890  is  not  satisfactorily  proved,  and  that 
in  any  case   plaintiff's   knowledge  of  the   fact  is  not  made  out. 
We  therefore  hold  that  the  claim  is  not  barred  by  time. 

The  next  question  is  whether  the  adoption  of  Gulab 
Singh  is  invalid  by  custom.  This  is  the  form  in  which  issue 
should  be  drawn  and  in  our  opinion  the  lower  Courts  were 
wrong  in  throwing  the  onus  of  proof  of  the  validity  of  the 
adoption  on  the  defendants.  The  pi-imary  rule  of  decision  hi  a 
matter  of  this  kind  is  undoubtedly  custom,  but,  as  pointed  out 
in  No.  149,  Punfab  Becord,  1888,  and  No.  GO,  Punjab  Becord,  1895, 
there  is  no  necessary  legal  presumption  that  a  particular 
custom  bearing  on  the  point  in  issue  exists.  Section  5,  clause 
(a)  of  the  Punjab  Laws  Act,  only  casts  on  the  Court  the  duty 
of  enquiring  whether  there  is  any  such  custom  binding  on  the 
parties  and  if  there  is  to  decide  in  accordance  with  it.  The 
plaintiff  who  is  suing  to  set  aside  the  adoption  and  who  would 
fail  if  the  c»stom  he  relies  on  invalidating  the  adoption  is  not 
proved  is  by  the  rules  of  pleading  bound  to  establish  that 
euitoin.  It  is  true  that  among  certain  tribes,  mostly  land- holding 
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agriculturists,  definite  customs   regarding  adoption   have  been 
ascertained  by    inquiry   and   declared   to    exist    by   previous 
judgments  of  this   Coart.     Tn   cases  covered  by  these  decisions 
or  where  a  definite  rule  on   the   subject   of    onus  has  been    laid 
down  by  a  Full  Bench,  the    plaintiff   would    be  relieved    of  the 
burden  of   proof   which   in  the    first   instance   lay  on  him  and 
which  would  then  be  shifted  to  the  defendants.     The  plaintiff 
contends  that  people  of   his    tribe   are   agriculturists  and  that 
the  adoption  of  Gulab    Singh   being  that   of  a  non-agnate  is  to 
he  presumed  to  be  invalid  according  to  the  principle  laid  down 
in  No.  50,  Punjab  Recnrd,  1893.  The  Courts  beloAv  have  accepted 
this   contention.     The   first  Court  also   held  that  the  adoption 
was    bad   under  Hindu  Law.     This  however  is  a   clear  mistake 
and  is  due  to  a  misconception   of  the   prohibition  against  the 
adoption  of  a  person  whose  mother  could  not  have  been  married 
by  the   adopter.     Mayne,  Section    123,     Bhattacharjia's  Hindu 
Law,   page  "163.     Under   Hindu   Law  the  adoption    would  be 
perfectly  valid,  and  it  is    the    plaintiff    who  is   seeking   to  set 
up  a  custom  opposed  to  his  personal  law  who  should  prove  such 
custom.      Nor  are   we    prepared  to   admit    that   the   case    is 
governed  by  No.  50,  Punjab  Record,  1893.     The  parties  are  not 
members  of  an    agricultural  tribe.     They  hold  land   and  may 
have  held  it  for  more  than  one  generation,  but  that  does  not  bring 
tliem  within  the  category  of  those  to  whom  the  ruling  is    appli- 
cable.   Khatris  do  not  ordinarily  form  an  agricultural  but  a  trad- 
ing community,  and  the  usages  of  agriculturists  cannot  be  pre- 
sumed to  apply  to  them  ;  see  remarks  on  this  subject  in  No.  122, 
Punjab  Record,  1893-     This  is  especially  true  of  Khatris  in   the 
Rawalpindi  District,  where  by  far  the  great  majority  of  agricul- 
turists are  Muhammadans  and  where  the  Khatri  takes  the  place 
of  the  bania  in  South-Eastern  Punjab  in   regard  to  trade  and 
business    transactions;    Gazetteer,  page  118.     Major  Oracroft's 
first  Settlement  Report,  paragraphs  91  and  323|. 

There  is  no  evidence  on  the  record  showing  the  Khatris  of 
Sukhu  to  bo  agriculturists  in  the  sense  the  term  is  applied  to 
Jats  and  Rajputs  for  example.  All  that  is  shown  is  that  plaint- 
iff and  Kartar  Singh  hold  land  for  at  least  two  generations. 
The  total  ancestral  land  held  by  Kartar  Singh  appears  to  be 
about  4  ghumaos  5  kanals  7  marlas,  and  it  is  doubtful  whether, 
having  regard  to  this  circumstance,  the  allegation  of  respond- 
ent's counsel  that  he  has  never  had  any  other  means  of  subsist- 
ence but  the  income  of  his  land  can  be  safely  accepted.  How- 
ever this  may  be,  there  is  nothing  to  show  that  the  parties  be- 
long to  the  class  of  agriculturists  to  whom  No.  50,  Punjab  Record, 
1893,   is  applicable,  and  the  presumption   is   to   the  contrary. 
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We  hold,  therefore,  that  plaintifl:  cannot  take  the  benefit  of 
that  ruling,  but  is  bound  to  show  affirmatively  a  custom 
whereby  the  adoption  of  a  wife's  brother's  son  is  invalid. 

Judged  from  this  starting  point,  plaintiff  cannot  be  said 
to  have  proved  his  case.  The  Courts  below  decided  in  his 
favour  because  they  erroneously  threw  the  onus  of  proving  the 
validity  of  the  adoption  on  the  defendants.  Plaintiff's  oral 
evidence  is  insufficient  to  prove  the  custom,  while  the  witnesses 
for  the  defence  at  least  prove  this  much,  that  adoptions  of  this 
kind  are  not  uncommon  among  Khatris  in  that  part  of  the 
country.  The  record  of  customs  of  the  Rawalpindi  District, 
(see)  answer  to  Question  32  seems  to  indicate  an  extensive  and 
unrestricted  power  of  adoption,  and  this  so  far  is  against  the 
plaintiff's  contention  that  the  parties  are  bound  by  the  custom  of 
agriculturists  of  Eastern  Punjab.  We  think  upon  a  considera- 
tion of  the  whole  case  that  the  adoption  oE  Gulab  Singh  can- 
not be  presumed  to  be  invalid  by  custom  on  a  priori  grounds,  and 
that  it  has  not  been  proved  to  be  so  by  positive  evidence.  The 
plaintiff's  claim  for  a  declaration  that  it  is  bad  must  accordingly 
fail. 

Respondent's  counsel,  however,  asks  us  to  hold  that  the 
transfer  of  land  by  Kartar  Singh  to  Gulab  Singh  being  an 
alienation  of  ancestral  property  to  a  non-agnate  is  invalid  even 
though  the  adoption  be  good.  He  refers  to  the  answer  to 
Question  34  in  the  Record  of  Customs  under  the  head  of  adop- 
tion and  the  agreement  between  plaintiff  and  Kartar  Singh  in 
1880.  We  are  of  opinion,  however,  that  the  suit  is  not  for 
setting  aside  the  alienation,  though  the  fact  was  mentioned  in 
the  plaint.  We  cannot  by  any  means  treat  the  plaint  as 
expressly  or  impliedly  asking  for  this  relief.  The  pleadings 
certainly  do  not  show  it,  and  there  was  no  issue  on  the  point. 
Wo  cannot  therefore  go  into  this  question  without  an  amend- 
ment  of  the  plaint  and  a  fresh  issue  and  a  further  inquiry. 
We  do  not  think  a  sufficiently  strong  case  has  been  made  out 
for  our  granting  such  an  exceptional  indulgence  to  the  plaintiff 
at  this  stage.  The  plaintiff  will  be  able  to  claim  the  relief, 
if  he  wishes  to  do  so,  when  his  cause  of  action  for  possession  of 
the  land  will  arise  on  Kartar  Singh's  death. 

We  accept  the  appeal  and  dismiss  tlie  plaintiff's  claim, 
but  as  the  circumstances  are  rather  exceptional  we  leave  the 
parties  to  pay  their  own  costs  throughout. 

• 

Ajjpeal  allowed. 
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Appellate  Side. 


No.  95. 

Before  Mr.  Justice  Ghatterji  and  Mr.  Justice  Bohertson. 
HARNAM  SINGH,— (Plaintiff), -APPELLANT, 

Versus 

MUSSAMMAT  KISHNI  AND  ANOTHER, -(Defendants), 

—RESPONDENTS. 

Case  No.  1060  of  1898. 

Custody  of  wife — Conduct  of  husband — Discretion  of  Court. 

Ill  suits  for  the  custody  of  the  person  of  a  wife,  the  Court  requires  from 
the  husband  proof  not  merely  that  he  is  the  husband  of  the  woman,  but 
also  that  he  has  done  nothing  to  forfeit  his  right  to  such  special  relief  by 
failure  in  his  own  duty  towards  his  wife.  He  has  to  show  not  only  that 
he  is  not  estopped  from  exercising  a  claim  or  privilege,  but  that  he  has 
done  his  duty  in  the  matter  towards  his  wife  so  as  to  entitle  him  to  claim 
this  extreme  exercise  of  authority  on  his  behalf. 

Where  it  appeared  that  plaintiff's  wife,  of  whom  custody  was  sought,  had 
some  time  previously  absconded  with  another  man,  against  whom  plaintiff 
instituted  criminal  proceedings  under  Section  498  of  the  Penal  Code, 
which  he  subsequently  compromised  by  divorcing  his  wife,  and  that  the 
■  defendant,  R.  S.,  thereafter  married  the  said  woman  by  karewa,  held,  that 
inasmuch  as  plaintiff  had  done  all  he  could  to  divest  himself  of  connec- 
tion with,  and  responsibility  for,  his  wife,  the  Court  was  not  justified  in 
putting  in  force  the  discretionary  power  vested  in  it  and  giving  plaintiff  a 
decree  for  the  custody  of  his  wife. 


Further  appeal  from  the  order  of  W.  A.  Harris,  Esquire,  Divisional 
Judge,  Umballa  Division,  dated  \4ith  July  1898. 

Saugam  Lai,  for  appellant. 

Ram  Chander,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Robertson,  J. — The  plaintiff  in  this  case  sued  for  the  2nd  March  1899. 
custody  of  his  wife,  Mussammat  Kishni,  whom  he  had  married 
by  karewa.  Of  this  fact  there  appears  to  be  no  doubt.  But  it 
appears  that  Mussammat  Kishni  absconded  with  another  man; 
plaintifE  instituted  criminal  proceedings  under  Section  498  and 
then  plaintiff  compromised  matters  by  divorcing  his  wife,  who 
was  thus  taken  away  by  defendant  Ran  Singh,  who,  as  is 
found  by  both  Courts,  has  married  her  by  karewa. 

Before  us  it  was  urged  that  the  object  of  the  compromise 
was  simply  to  save  Ran  Singh  from  punishment,  but  as 
in  order  to  do  this  plaintiff  had  simply  to  drop  the  prosecution 
wo  cannot  see  the  force  of  this  argument.  It  is  further  urged 
that  plaintiff  in  view  of  the  personal  law  to  which  he  is 
subject   could  not   divorce   his    wife.      Into   this    point     also 
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it  is  not  for  ns  to  go.     We  are  asked  to  exercise  a   jurisdiction 
in  plaintiii's  favour  the  exercise  of  which  is   discretionary  and 
which  is  always  one  of  grave  consideration,  and  we  have  simply 
to  see  Avhether,  as  the  case   stands,  we  are  justified   in  taking 
the  strong  step  of  granting  to  plaintiff  an  order  for  the  custody 
of  his  wife,  in  view  of  his  conduct  to  her.     The  principles  which 
are  to  guide  iis  are  those  followed  in  No.  6  of  1885.     In  that  case 
a  husband  had  allowed   his  wife  to  go  away  with  another  man 
and  for  nine  years  had  made  no  effort  to  reclaim  her.     It  was 
held  that  either  he  had  made  up  his  mind  to  give  her  up  and 
let  her  go  or  else  grossly  neglected  making  the  exertions  due 
from  him  to  keep  his  wife  safe   in  his  protection,   in  either  of 
which  cases  he  was   entitled  to  no   assistance  from  the  Court. 
In  this  case  no  long  time  has  been  allowed  to  elapse,  but  there 
•    has  been  a  deliberate  relinquishment  of  his  claim,    an  attempt 
at  divorce,  whether  good  or  bad   in  law,  and  an  acceptance  of 
his   wife's   connection    with    Ran    Singh   which  in  our  opinion 
disentitles   the  plaintiff  to  any  assistance  at  our  hands.     We  do 
not  think  that   Section  115,  Evidence   Act,  is  so  important  an 
element  in  the  case  perhaps  as  it  appeared  to  the   lower  Courts. 
The  ground   we   stand  on   is  rathei*  that  in  the  exercise   of  a 
special  jurisdiction  of   this  kind  involving  the  custody  of  the 
person  of  a  wife  wo  require  from  the  husband  not  merely  proof 
that  he  is  the  husband,  but  that  he  has  done  nothing  to  forfeit 
his  right  to  the  special  relief  by  failure  in  his  own  duty  towards 
his  wife.     He   has  to  show  not  merely  that  he  is  not  estopped 
from  exercising  a  claim  or  privilege  but  that  he,  too,    has  done 
his  duty  in  the  matter  towards  his  wife  so  as   to   entitle  him 
to  claim  this  extreme  exercise  of  authority  on  his  behalf.     In 
this  case  we  are  quite  clear  that  he  has  not  f ulfi.lled  these  condi- 
tions, that  so  far  as  it  lay  in  his  power  he  abandoned   his   wife    ' 
to  another  man  to  whom  she  is   now  married  by  karewa,   and 
that  he  has  forfeited  his  right  to  the  assistance  of  the  Courts, 
In  the  criminal  case  brought  by  Haruam  Singh,  pi-esent  plain- 
tiff, against  Natha  Singh   and   Ran  Singh  and  Gurdit  Singh, 
Harnam  Singh  put  in  an  application  on  19th  November  1897  in 
which  he  states  clearly  that  he  has  divorced  Mussammat  Kishni 
(talak),  and  that  Mussammat  Kishni  had  given  up   her  claim 
against   him    for    maintenance  and    property;    that  Harnam 
Singh,  and  Mussammat  Kishni  had  now  no  connection  at   all 
with  each  other,  and  that  as  regards  the  defendants  in  that  suit 
he  wished  to  withdraw  the  charge  {razinama  dela  hurt).    Clearly 
therefore  the  plaintiff  had  done  all  he  could  to  divest   himself 
of  connection  with  and  responsibility  for  his  wife,  and  under 
thesf  circumstanceti  we  do  not   consider  ourselves  justified  in 
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putting  in  force  the  discretionary  power  vested  in  us  and  giving 
him  a  decree  for  the  custody  of  his  wife. 

We  dismiss  the  appeal  with  costs  accordingly. 

Appeal  dismissed. 

No.  96. 

Before  Mr,  Justice  Chatterji  and  Mr.  Justice  Robertson. 

MAN  SINGH  AND  OTHERS —(Defendants),— 
APPELLANTS, 

Versus 

DIP  SINGH,— (Plaintiff),— RESPONDENT. 

Case  No.  863  of  1896. 

Pie-emption — Act  IV  of  18'12,  Section  12 — "  Landowner  "  and  "  Land- 
kulder  " — Parchaaer  of  small  plot  of  unculturahle  land. 

Plaintiff,  one  of  the  old  proprietary  body  with  a  large  holding,  claimed 
possession  by  pre-emptiou  of  certain  land  which  had  been  sold  by  one  M. 
to  defendants  by  registered  deed  of  sale.  Defendant.s  admitted  plaintiff's 
right  to  pre-empt,  but  pleaded  that  their  rights  of  pre-emption  were  equal 
as  they  also  owned  land  in  the  same  taraf  as  the  land  in  question.  It 
appeared  that  defendants  owned  I  kanal  1^  mar  las  oi  land  ghair  mumhiji 
chappar,  that  is  unculturahle  pond,  which  they  purchased  for  lis.  200.  The 
point  for  decision  was  whether  the  possession  of  this  plot  of  uncultni-able 
land  constituted  defendants-vendees  "  landowners  or  landholders  "  with- 
in the  meaning  of  Section  12  (d)  of  Act  IV  of  1872. 

Held,  that  defendants  were  not  "  landowners  "  or  "  landholders  " 
within  the  meaning  of  the  said  section  so  as  to  be  entitled  to  a  right  of 
pre-emption  equal  to  that  of  plaintiff. 

No.  153,  Punjab  Record,  1888,  folloived ;  No,  7,  Punjab  Record,  1896, 
distinguished. 

Further  appeal  from  the  order  of  Sardar  Qurdial  Singh  Man,  Divi- 
sional Judge,  Ferozepore  Division,  dated  17th  July  1896. 
Ishwar  Das,  for  appellants. 
Golak  Nath,  for  respondent. 

The  judgments  delivered  by  the  learned  Judges  were  as 
follows : — 

Robertson,  J. — In  this  case  one  Dip  Singh  claimed  posses-  llth  Fehy.  1899. 
sion,  by  pre-emption,  of  47  kanals  16  marlas  which  had  been  sold 
by  Misri,  defendant-vendor,  to  defendants  2,  3,  4,  defendants- 
vendees,  by  registered  deed  in  which  the  sale  money  is  entered 
at  Rs.  900.  The  plaintiffs  have  admittedly  a  right  to  pre-empt, 
bat  defendant-vendee  pleads  that  his  right  is  equal  as  he  also 
owns  land  in  the  same  taraf  (J,  e.,  taraf  adna)  as  the  land  in 
question.     It  appears    thai   defendant- vendee    owns   I  kanal   l| 
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onarlas  of  land  ghair  mumkiii  chappar  that  is  uncultarable  pond, 
not  assessed  to  land  revenue,  and  it  appears  that  defendant- vendee 
purchased  this  land  for  Rs.  200,  which  means  nearly  Rs  1,500  a 
ghumao  =  acre  of  perfectly  useless  land.  The  main  question 
in  this  case  is  whether  the  possession  of  this  1  kanal  H  marlasoi 
uncalturable  land  constitutes  defendant-vendee  a  "  landowner 
or  landholder  "under  Section  12  (d)  of  Act  IV  of  1872.  The 
patwari  states  that  this  possession  gives  defendant-vendee  a 
right  to  culturable  sJiamilat  or  common  land,  but  it  appears 
from  the  order  of  the  arbitrators  in  partition  proceedings  in 
1875  when  the  whole  village  common  was  partitioned,  that 
everything  which  could  be  cultivated  was  then  partitioned  and 
nothing  left  but  land  which  could  not  be  broken  up.  The  ven- 
dee purchased  the  1  kanal  1|  marlas  on  6th  April  1893  and 
the  land  in  dispute  on  21st  April  1894.  It  certainly  appears 
that  the  purchase  of  1  kanal  1|  marlas  of  perfectly  useless 
land  for  a  high  price  could  have  had  only  one  object,  i.  e.  to 
give  the  vendee  a  foothold  in  the  village  from  which  to  resist 
pre-emption  claims  like  the  present. 

Now  it  has  undoubtedly  been  held  that  owners  by  purchase 
may  come  within  the  definition  of  Section  12,  clause  (4)  of  the 
Punjab  Laws  Act  {inter  alia  Punjab  Record,  No.  42  of  1880), 
but  in  those  cases  the  purchaser  had  been  held  to  have  become 
one  of  the  proprietary  body  and  to  have  acquired  rights  as  such. 
In  153  of  1888  Sir  Charles  Roe  laid  down  clearly  the  principles 
which  govern  cases  of  this  class.  He  says  that  Act  IV  of  1872 
makes  the  basis  of  the  right  the  position  of  the  would-be  purchaser 
as  a  member  of  a  compact  body  the  village  community,  and  con- 
fers no  right  on  any  one  else  whatever  may  be  the  extent  of  his 
property,  moveable  or  immoveable.  In  that  case  it  was  held 
that  the  purchase  of  a  small  portion  of  the  village  site — abadt — 
did  not  constitute  the  purchaser  to  be  a  landowner  or  landholder 
under  the  Act.  We  quite  concur  in  this  principle,  which  is  in 
no  way  contravened  by  No.  7  of  1896,  in  which  the  purchaser  of 
100  bighas  of  shamilat  land,  regarding  which  it  was  doubtful 
if  it  could  be  cultivated  and  assessed  to  laud  revenue,  was  held 
to  have  a  right  of  pre-emption  against  an  entire  stranger.  Hei-c 
the  plaintiff  is  one  of  the  old  proprietary  body  with  a  consider- 
able holding,  and  the  defendant- vendee  has  to  base  his  right  on 
the  doubtful  purchase  of  a  small  portion  of  an  unculturablo 
pond  or  chappar  carefully  set  aside  as  ghair  mumkin  at  parti- 
tion, and  clearly  carrying  with  it,  notwithstanding  the  entry  in 
the  deed,  no  right  to  share  in  any  culturable  waste.  We  hold 
that  the  plaiutilT   has   clearly   established   a   Hnpcrior   right  of 
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pre-emption  over  the  defendant-vendee,  and  we  think  that  to 
hold  otherwise  would  be  quite  contrary  to  the  spirit  of  the  Act 
and  the  general  custom  recognized  by  the  Act. 

As  regards  the  issue  of  notice  to  the  plaintiff,  both  the 
lower  Courts  have  concurred  in  finding  that  no  notice  was  in 
fact  served  on  plaintiff,  and  we  see  no  reason  to  differ  from  this 
view.     The  appeal  is  accordingly  dismissed  with  costs. 

Chatterji,  J. — I  concur.  There  is  no  essential  difference 
between  the  position  of  the  vendee  in  this  case  and  that  of  the 
vendee  in  No.  li)'S,  Fiuijab  Record,  1888,  Avho  bought  a  small  plot 
in  the  abadi.  The  laud  is  not  assessed  to  revenue,  and  as  the 
village  is  at  present  constituted  and  under  the  agreement  among 
the  proprietors  is  absolutely  incapable  of  individual  possession 
or  enjoyment.  Its  purchase  therefore  has  not  made  the  vendee 
a  proprietor  or  landowner  in  the  village,  that  is  a  member  of 
tlie  village  community  any  more  than  the  purchase  in  No.  153, 
Punjab  Record,  1888,  made  the  purchaser  so.  No  doubt  it  is 
possible  that  the  land  may  be  broken  up  for  cultivation  and 
charged  with  revenue.  In  the  same  way  it  is  possible  that 
abadi  land  may  become  attached  to  the  culturable  land  of  the 
village  and  revenue  be  assessed  on  it.  Bat  we  have  to  decide 
on  existing  facts  and  not  on  bare  possibilities.  It  seems  to 
mo  that  if  the  decision  in  No.  153,  Punjab  Record,  1888,  is 
coiTect  under  the  Act,  and  its  correctness  has  not  yet  been 
successfully  challenged,  and  there  is  absolutely  no  doubt  that 
it  lays  down  the  true  principles  which  govern  the  right  of 
pre-emption  in  villages,  the  vendee  in  the  present  instance  is  not 
entitled  to  pre-emption.  No.  7,  Punjab  Record,  1896,  was  a  case 
of  a  quite  different  character. 

Appeal  dt's missed. 

No.  97. 

Before  Mr.  Justice  Clark,  Chief  Judge,  and  Mr.  Justice  Gordon 

Walker. 

GAND A  MA L,— (Plaintiff),— APPELLANT, 

''^^''*"*  >  Appellate  Side. 

THAKAR  MAL  AND  ANOTHER, -(Dependants), — 
RESPONDENTS. 
Case  No.  1190  of  1896. 

Adoption  of  daughter's  son — Hindu  La?«— Banias  of  Jay  r  a  on — Burden  of 
v> oof— Omission  to 'perform  certain  ceremonicK. 

Plaintiff  sued  for  a  declaration  that  a  deed  ol'  adoption  whereby  de- 
fendant   No.  I,  plaintiff's  brothex",  adopted  his  danghter's  son,   was  invalid 


346 


CIVIL  JUDGMENTS— No.    97.  [  Rrcord 


and  would  not  affect  plaintiff's  reversionary  rights.  Plaintiff  admitted 
the /acfwm  of  adoption,  but  contended  that  it  was  illegal  by  "law  and 
custom,"  and  was,  moreover,  invalid  owing  to  the  non-performance  of 
certain  necessary  ceremonies.  The  parties  were  banias  of  Jagraon.  The 
lower  Courts  dealt  with  the  question  as  one  of  custom,  and  dismissed  the 
suit  on  the  ground  that  the  adoption  had  not  been  proved  to  be  invalid  by 
custom  among  the  parties. 

Held,  that  the  parties  being  bania  residents  of  a  town,  of  the  ordinary 
mercantile  class,  were  governed  by  Hindu  Law  and  not  by  custom,  and  that 
plaintiff  had  failed  to  prove  that  under  Hindu  Law  a  daughter's  son  was 
not  a  proper  person  to  be  adopted. 

Held,  further,  that  the  factum  of  adoption  not  being  disputed,  and  the 
daughter's  son  being  a  person  who  might  legally  be  adopted,  the  adoption 
was  not  invalid  on  account  of  the  omission  of  any  particular  ceremony. 

I.  L.  R.,  XVII  AIL,  294,  followed. 

Further  appeal  from  the  order  of   Captain  C.  S.  Martiniale,    J)i,ri- 
donal  Judge,  Umballa  Division,  dated  29th  Jane  1896. 

Sant  Ram,  for  appellant. 

Lajpat  Rai,  for  respondents. 

The  judgment  of  the  Court  was  delivered  liy  — 
Ist  March,  1&99.  Gordon  Walker,  J. — The  question  at  issue   in   this  case  is 

the  validity  of  the  adoption  by  a  sonless  man  of  his  daughter's 
son.  Parties  are  6anias  of  the  town  of  Jaojraon,  and  plaintiff, 
who  calls  the  adoption  in  question,  is  the  brother  of  defendant 
No.  I  who  made  the  adoption.  The  first  point  that  ought  to  have 
been  considered  by  the  lower  Courts  was  whether  the  case 
was  to  be  decided  by  Hindu  Law  or  not.  The  two  is.'^ues 
framed  by  the  first  Court  were  with  regard  to  custom,  and 
both  Courts  have  apparently  dealt  with  the  question  as  one  of 
custom.  In  their  pleadings  both  parties  rely  on  "  law  and 
custom,"  while  defendant  expressly  alleges  that  the  adoption  is 
valid  according  to  Hindu  Law. 

It  seems  to  us  clear  that  the  rule  of  decision  in  this  caso  is 

to  be  looked  for  in   the    Hindu    Law,    the   parties    being   banui 

residents  of  a  town,  of  the  ordinary  mercantile   class.     There  is 

no  allegation  of  any  custom  or   usage    supersediua:  the   Hindu 

A^y        \  Law,  the  word   rawaj^  Jpsiug   apparently.  .IL'!g!J„l!'J  p"' tipa  m  a 

J^     \looBe  yf&j  (ratoaj an  tva  kanunan)   so  as  to  cover  the    usage  fol- 

•^  ■        llo'^ed  by  the  class  to  which  the  parlies  belong,    not  necessarily 

a  castom  apart  from  the  Hindu  Law 

The  question  of  the  validity  of  the  adoption  amongst  Hin- 
dus of  a  daughter's  son  was  very  fully  considered  in  /.  L.  /»'., 
XV IT  All,  294.  We  are  prepared  to  accept  the  view  of  tho 
majority  of  the   Court  which   decided  that   case,  that   such  an 
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adoption  is  not  prohibited  amongst  the  three  regenerate  classes, 
"  and  that  consequently  the  onus  of  proving  that  such  an 
"  adoption  is  prohibited  by  usage  is  upon  him  who  alleges  that  it 
'*  is  illegal."  It  is  not,  therefore,  necessary  to  consider  the  other 
authorities  in  detail,  but  reference  may  be  made  to  those  bear- 
ing on  the  point  which  are  qaoted  under  para.  37  of  the  5th 
edition  of  Rattigan's  Customary  Law.  There  is  a  distinction  in 
the  matter,  it  will  be  seen,  between  agriculturiHts  and  non-agri- 
culturists, a  daughter's  son  amongst  the  latter  "being  generally 
'*  recognized  as  a  proper  person  to  be  adopted." 

In  the  present  inquiry   six   instances  have   been  given  of 
such  adoptions  in  the  town  of  Jagraon  amongst  bam'as,  showing 
that  the  usage  of  the  parties  appears  to  be  in  accordance  with 
.  the  view  of  the  Hindu  Law  which  we  are  prepared  to  adopt. 

The  factum  of  the  adoption  is  not  denied ;  indeed  it  is 
alleged  by  the  plaintiff,  the  only  question  raised  being  as  to 
its  validity.  The  adoption  is  stated  to  have  been  made  from 
the  time  of  the  adopted  son's  birth,  and  it  was  confirmed  by  a 
registered  deed,  dated  15th  November  1890.  Important  facts 
that  may  be  noted  in  the  case  are  that  the  adoptive  father  is 
the  defendant  who  supports  the  adoption,  and  that  at  the  time 
of  institution  of  the  suit  the  adopted  son  was  nine  years  of  age. 

Some  argument  was  addressed  to  us  with  regard  to  the 
invalidity  of  the  adoption  owing  to  the  omission  of  certain 
ceremonies.  In  I.  L.  R.,  VI  All.,  276,  the  adopted  son  was  a 
brother's  child.  Bot  in  the  present  case  wc  are  prepared  to 
hold  that  the  fact  of  adoption,  i.e.,  the  eriving  and  the  taking 
of  a  son,  not  being  in  dispute,  and  th3  boy  being  one  who 
might  be  adopted,  the  adoption  Avould  not  be  invalid  on  account 
of  the  omission  of  any  particular  ceremony. 

For  these  reasons  we  agree  with  the  lower  Courts,  and 
dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


No.  98. 

Before  Mr.  Justice  Anderson. 

FATEH  KHAN,- (Plaintiff), —APPELLANT,  ^ 

Versus  / 

MUHAMMAD  &  OTHERS,— (Defendants),— RESPONDENTS.) 
Case  No.  1288  of  1898. 

Pre-emption — Death  of  claimant  pendente  lite — Abaiemetit  of  suit — Muliam. 
madan  Law — Punjab  Laws  Act,  1872,  Section  5. 

The  plaintiff  in  a  snit  for  pre-emption  died  pendente  lite,  whereupon  his 
sona  were  brought  on  the  record  and  obtained  a  decree.    On  appeal  the 
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Divisional  Judge  propria  motu  dismissed  the  suit  on  the  ground  that  by 
Muhammadan  Law,  which  was  the  personal  law  of  the  parties,  the  death 
of  a  person  who  claimed  pre-emption  caused  the  abatement  of  the  suit. 

Held,  that  under  Section  5  of  the  Punjab  Laws  Act,  1872,  Muham- 
madan  Law,  even  though  the  parties  were  Muhammadans,  was  inap- 
plicable  to  a  claim  for  pre-emption  in  respect  of  agricultural  land, 
and  that  a  suit  for  pre-emption  brought  by  a  landowner  respecting 
village  lands  should  not  be  regarded  as  a  merely  personal  action  which 
must  terminate  on  the  death  of  the  original  plaintiff  and  does  not  sur- 
vive to  his  representatives. 

Further  appeal  from  the  decree  of  Kazi  Muhammad  Aslam^ 
G.  M.  G.,  DiviaionalJudge,  Jhelum  Division, dated  8lh  August 
1898. 

Lai  Chand,  for  appellant. 

Harris,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 
22nd  Fehy.  1899.  Anderson,  J.— In  this  case  Sherun  and  Fateh  Khan,  sons  of 

Malak  Khan  Muhammad,  who  died  whilst  prosecuting  a  pre- 
emption suit,  were  brought  on  the  record  and  obtained  a  decree. 

This  was  appealed  to  the  Court  of  the  Divisional  Judge 
of  Jhelum  on  the  merits,  but  the  learned  Judge  did  not  go 
into  these,  but  took  up  a  point  not  raised  in  appeal,  viz., 
that  according  to  Muhamraadan  Law,  which  was  applicable  to 
the  parties,  the  death  of  the  person  who  claimed  pre-emption 
caused  abatement  of  suit,  and  he  thereupon  accepted  the  appeal 
and  dismissed  the  suit  as  brought  in  the  name  of  the  sons. 

In  appeal  it  is  urged  that  by  the  provisions  of  Section 
5  of  the  Punjab  Laws  Act,  pre-emption  is  not  one  of 
the  questions  where  the  Muhammadan  Law  can  be  made  the 
rule  of  decision  even  although  the  parties  concerned  bo  Muham- 
madans. I  think  there  is  no  doubt  that  this  contention 
must  be  allowed  to  prevail  and  that  a  suit  for  pre-emption 
brought  by  a  landowner  regarding  village  land  should  not 
be  regarded  as  a  merely  personal  action  which  must  termi- 
nate on  the  death  of  the  original  plaintiff  and  does  not  survive 
to  his  representatives  who  will  occupy  bis  exact  position  in 
the  village  community.  The  practice  of  the  Courts  baa 
been  to  substitute  parties  in  i^re-cmptiou  suits  and  to  con- 
tinuo  to  hear  pending  suits.  No  objection  was  taken  before  the 
learned  Divisional  Judge  as  to  the  substitution  of  Malak  Khan 
Muhammad's  son  against  law,  nor  was  it  alleged  that  the 
suit  had  abated  on  his  death. 

In  this  view  of  the  case,  after  hearing  counsel,  I  accept  the 
appeal,  reverse  the  order  of    the  Divisional  Judge  as  on   a 
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preliminary  point,  and  remand  the  appeal  for  decision  on  the 
grounds  set  out  in  memorandum.  This  order  is  under  Section 
562,  Civil  Procediire  Code.  Costs  of  this  Court  to  be  costs  in 
the  cause  and  to  follow  the  event. 

Appeal  alloioed  .*  cauffe  remanded. 


No.  99. 

Before  Mr.  Justice  Reid  and  Mr.  Justice  Gordon  Walher. 
MEHR  CHAND,— (Plaintiff),— APPELLANT, 

Versus  }  Appellate  Sidk. 

SYAD  MUHAMMAD  LATIF  AND  ANOTHER,— 
(Defendants),— RESPONDENTS. 

Case  No.  818  of  1896. 

Joinder  of  parties — Suit  by  representative  of  deceased  mortgagee,  who  has 
ohtained  certificate  under  Act  VII  of  1889 — Necessity  of  impleading  mort- 
gagee's other  heirs — Act  VII  of  1889,  Sections  4,  10. 

Plaintiff  sued  on  the  allegationg  that  ia  1883  defendant  No.  1  mortgaged 
two  houses  to  plaintiff's  father  for  Es.  2,000,  and  agreed  to  pay  interest 
thereon  at  a  specified  rate,  and  the  principal  on  demand  ;  that  plaintiff's 
father  had  died,  and  that  plaintiff  had  obtained  a  certificate,  under  Act  VII 
of  1889,  for  realisation  of  the  debts  due  to  the  deceased,  including  the 
amount  duo  on  the  said  mortgage  ;  that  defendant  No.  2  had  purchased  the 
said  houbes  in  execution  sale  with  full  knowledge  of  plaintiff's  rights,  and 
was  now  in  possession  thereof,  and  that  defendant  No.  1  despite  demand 
had  failed  to  pay  the  principal  money  or  any  interest  since  Sambat  194i5. 
Plaintiff  therefore  prayed  for  recovery  of  a  sum  of  Rs.  3,192  and  costs,  with 
a  lien  on  the  property  mortgaged  and  recoverable  by  auction  sale,  and  that 
defendant  No.  1  be  made  personally  liable  for  the  .amount  of  the  decree  and 
future  interest.  For  defendants  it  was  contended  that  the  suit  must  fail 
by  reason  of  the  non-joinder  as  co-plaintiff  of  the  deceased  mortgagee's 
other  son  and  co-heir,  the  latter  being  equally  interested  with  plaintiff  in 
the  mortgage  deed. 

Held,  that  inasmuch  as,  according  to  the  authorities,  the  relief  sought 
in  the  present  suit  could  not  have  been  granted  in  its  entirety  without  a 
certificate  under  Act  VII  of  1889,  the  certificate-holder,  who  represented 
the  estate  qua  the  particular  debt  just  as  fully  as  an  executor  or  adminis- 
trator,  waa  entitled  to  sue  .alone  without  impleading  the  other  heirs  of  the 
deceased  mortgagee. 

Further  appeal  from  the  decree  of  J.  G,  M.  Rennle,  Esq.,  Divisional 
Judge,  Lahore  Division,  dated  4th  May  1896. 
Lai  Chand,  for  appellant. 
Grey,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by 

Reid,  J. — The  summons  issued  to  the  legal  reprebentative    29th  Maroh  1899 
of  Wall  Ji,  respondent,   who  died  on  the  10th  January  1897, 
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have  been  returned  after  service  on  Rajbai  and  Mussammat 
Jiwana  Bai  only.  The  pleader  for  the  appellant,  who  is  pre- 
sent in  Court,  states  that  he  abandons  his  appeal  against  the 
other  representatives  of  Wali  Ji,  in  order  that  the  appeal  may 
proceed . 

The  first  question  for  consideration  is  whether  the  suit  must 
fail  by  reason  of  the  plaintiff's  brother,  equally  interested  with 
him  in  the  moitgage-deed  sued  on,  executed  in  favour  of  their 
father,  not  having  been  joined  as  a  party. 

The  suit  was  against  the  mortgagor  and  purchasers  of  his 
rights  and  interest,  at  execution  sale,  in  the  property  mortgag- 
ed, which  consists  of  two  houses. 

The  relief  sought  was  against  the  mortgaged  property  and 
the  person  of  the  mortgagor. 

The  plaintiff-appellant  obtained  a  certificate,  under  Act  VII 
of  1889,  for  realisation  of  debts  due  to  his  father,  including  the 
amount  due  on  the  mortgage  in  suit. 

The  first  contention  for  him  is  that,  inasmuch  as  he  alone 
was  entitled  to  obtain  decrees  for  debts  due  to  his  father,  and 
acquittance  from  him  would  afford,  under  Section  16  of  the  Act, 
full  indemnity  to  all  debtors  as  regards  all  payments  made  in 
respect  of  such  debts,  he  was  entitled  to  sue  without  joining  his 
brother. 

This  contention  has  force. 

Section  4  of  the  Act  prevents  a  decree  against  a  debtor  of  a 
deceased  person  for  payment  of  his  debt  to  a  person  claiming 
to  be  entitled  to  any  part  of  the  effects  of  the  deceased,  except 
on  the  production  of  inter  alia  a  certificate  under  the  Act 
having  the  debt  specified  therein,  and  Section  16  provides  that 

the  certificate   shall be   conclusive   as    against  the 

persons  owing  such   debts,  and    shall afford    full 

indemnity  to  all  such  persons  as  regai'ds  all  payments  made  in 

good  faith  in  respect   of  such   debts .  to  the  person  to 

whom  the  certificate  was  granted. 

Now  there  can  be  no  doubt  that  payment  of  the  sum  duo  on 
the  mortgage  by  the  mortgagor  to  the  plaintiff  as  certificate- 
holder  would  have  absolved  the  mortgagor  from  liability  to 
any  other  heir  of  the  mortgagee,  and  the  plaintiff's  suit  was 
properly  framed  against  the  mortgagor  and  the  purchasers  of 
the  mortgaged  property. 
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For  the  appellant  reliance  is  placed  on  Janahi  Bailor  Sen 
V.  Hafis  Muhammad  Ali  Khan,  I.  L.  R.,  XIII  Calc,  47,  and  Fateh 
Chand  V.  Muhammad Bakhsh,  L  L.  B.,XVI  AIL  (F,  B.),  259,  for 
the  proposition  that  the  relief  sought  could  not  have  been  de- 
creed "withont'a  certificate. 

For  the  respondents  reliance  is  placed  on  Baghu  Nath 
Shaha  v.  Poresh  Nath  Pundari,  I.  L.  E,,  XV  Calc,  64,  Kanchan 
Modi  V.  BaiJ  Nath  Singh,  L  L.  B.,  XIX  Calc,  336,  and  Baid  Nath 
Das  V.  Shamanand  Das,  I.  L.  li.,  XXII  Calc,  143,  for  the  proposi- 
tion that  a  certificate  was  unnecessary  for  the  purposes  of  this 
suit,  and  that  a  suit  by  the  certificate-holder  alone  could  not 
succeed. 

In  XXII  Calc,  a  suit  was  filed,  without  a  certificate,  by  the 
heir  of  a  mortgagee  against  the  mortgagor,  and  the  purchasers 
of  the  mortgaged  property.  The  claim  for  recovery  from  the 
person  of  the  mortgagor  was  dismissed,  and  that  against  the 
mortgaged  property  decreed.  It  was  held  that  the  absence  of  a 
certificate  was  not  a  bar  to  the  decree  against  the  mortgaged 
property  in  the  hands  of  the  purchaser,  concurring  in  the  dic- 
tum in  XV  Calc,  that  the  purchaser  of  mortgaged  property  was 
in  no  sense  a  debtor  to  the  mortgagee,  and  that  a  certificate  was 
only  necessary  where  a  Court  was  asked  to  make  a  personal 
decree  against  a  debtor.  Reference  was  also  made  to  the  XIX 
Calc.  case  in  which  no  personal  decree  was  asked  for  against 
the  mortgagors,  although  they  were  impleaded. 

In  each  of  these  three  cases  the  XIII  Calc.  ruling  was  dis- 
tinguished on  the  ground  that  a  personal  decree  against  the 
mortgagor  was  asked  for  in  that  suit,  while  in  them  the  relief 
sought  was  against  the  mortgaged  property  only. 

In  XVI  All.  the  ruling  in  XIX  Calc,  was  considered.  The 
relief  sought  included  a  personal  decree  against  the  mortgagor, 
and  the  Full  Bench  held  that  money  lent  on  the  security  of  a  mort- 
gage is  a  debt  due  from  the  mortgagor  to  the  mortgagee,  although 
from  the  terras  of  the  contract  it  may  not  be  recoverable  from 
the  mortgagor  personally,  or  except  by  a  decree  for  sale  of  the 
mortgaged  property,  and  that  Section  4  of  the  Succession  Certi- 
ficate Act  applies  to  suits  for  sale  of  the  mortgaged  property 
under  Section  88  of  the  Transfer  of  Property  Act. 

Although  that  Act  does  not  apply  to  this  Province,  the  re- 
lief sought  by  the  plaintiff  was  a  decree  for  money  "  with  a 
"lien  on  the  property  mortgaged  and  recoverable  by  auction 
"  sale,"  so  that  the  ruling  is  applicable. 
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TLe  principle  laid  down  in  Mussammat  Bhugohutty  Kooer 
V.  Bholanath  Thakoor,  VIII  W.  E.,  317,  that  the  effect  of 
a  certificate  under  Act  XXVII  of  1860  to  represent  the  estate 
of  the  deceased  is  that  it  is  conclusive  of  the  representative 
title  against  all  debtors  of  the  deceased,  and  affords  full  indem- 
nity to  all  debtors  paying  debts  to  the  certificate-holder,  is 
embodied  in  Section  16  of  the  present  Certificate  Act  above 
quoted. 

Section  267,  Act  X,  1865,  and  Section  88,  Act  V,  1881,  give 
an  executor  or  administrator  the  same  power  to  sne  in  respect  of 
all  causes  of  action  that  survive  the  deceased,  and  to  exercise 
the  same  powers  for  the  recovery  of  debts  due  to  him  at  the 
time  of  his  death  as  the  deceased  had  when  living,  and  Section 
4,  Act  VII,  1889,  places  a  certificate  under  the  Act  on  the  same 
footing  as  a  probate  or  letters  of  administration,  as  regards  a 
debt  specified  in  the  certificate. 

We  see  no  reason  why  a  certificate- holder  should  not  re- 
present the  estate,  qua  the  particular  debt,  just  as  fully  as  an 
executor  or  administratoi',  and,  holding  on  the  authorities 
quoted  that  the  relief  sought  in  this  suit  could  not  have  been 
granted  in  its  entirety  without  a  certificate,  we  hold  that  the 
certificate-holder  could  sue  alone  without  impleading  other 
heirs  of  the  deceased  mortgagee. 

The  next  question  for  consideration  is  whether  the  appeal 
has  abated  so  far  as  Rajbai  and  Mussammat  Jiwana  Bai,  legal 
representatives  of  Wali  Ji,  defendant-respondent,  are  concern- 
ed.   The  appeal  was  filed  on  the  15th  July  1896. 

Wali  Ji  died  on  the  10th  January  1897,  and  application 
for  bringing  his  legal  representatives  on  the  record  was  made 
on  the  16th  February  1898,  the  applicant  alleging  that  he 
became  aware  of  Wali  Ji's  death  in  September  1897.  His 
pleader  alleges  that  the  delay  between  September  and  February 
was  <Jue  to  the  appellant  having  considerable  difficulty  in  dis- 
covering the  legal  representatives,  who  were  in  Bombay.  An 
attempt  was  made  to  induce  us  to  believe  that  Wali  Ji  lived 
at  Bombay  and  died  there,  and  that  the  appellant  was  conse- 
quently unaware  of  his  death  until  eight  months  after  its  occur- 
rence, but  the  appellant  declined  to  adduce  evidence  on  this 
point,  and  we  are  satisfied  that  Wali  Ji  lived  and  died  at 
Lahore,  and  that  the  delay  in  applying  to  bring  his  legal  re- 
presentatives on  the  record  is  absolutely  unaccounted  for  except 
by  laches.  The  appellant  is  a  Mukhtar,  residing  at  Lahore, 
and  must  be  aware  of  tho  provisions  of  Sections  368  and  582 
of  the  Code  of  Civil  Procedure,  and  of  Article  176  C.  of  the 
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second  schedule  to  the  Limitation  Act,  which  he  ignored,  and 
as  he  has  failed  to  satisfy  us  that  he  had  sufficient  cause  for 
not  making  the  application  for  substitution  within  the  period 
prescribed,  his  appeal  abates  as  against  the  legal  representatives 
of  Wali  Ji. 

Although  the  lower  Appellate  Court  dealt  with  the 
question  of  consideration  for  the  appellant's  mortgage,  and 
the  question  of  the  priority  of  the  respondent,  Sayad  Muham- 
mad Latif 'a  mortgage,  it  arrived  at  no  definite  finding  on  these 
questions,  and  dismissed  the  suit  on  the  ground  that  the 
appellant  could  not  sue  alone. 

This  being  a  preliminary  point,  we  set  aside  the  decree  of 
the  lower  Appellate  Court,  and  remand  the  appeal  for  decision 
of  the  remaining  issues,  under  Section  562  of  the  Code  of 
Civil  Procedure,  as  between  the  appellant  and  the  respondent, 
Sayad  Muhammad  Latif,  whose  costs  will  be  costs  in  the  cause, 
the  Court-fee  on  the  memorandum  of  appeal  being  refunded. 

We  note  that  no  objection  was  taken  by  counsel  for  the 
respondents  to  the  lower  Appellate  Court's  finding,  that  the 
suit  was  hot  barred  by  the  proceedings  in  the  executing  Court. 
The  answering  legal  representatives  of  the  respondent,  Wali  Ji, 
will  be  paid  ono  set  of  costs  by  the  appellant. 

Full  Bench. 

No.  100. 

Before  Mr.  Justice  Clark,  Chief  Judge,  Mr.  Justice  Reid,  and 

Mr.  Justice  Gordon  Walker. 

ZAFARYAHKHAN  AND  OTHERS,- (Plaintiffs),— 
APPELLANTS, 

Versus 


FATTEH  RAM,— (Defendant)j— RESPONDENT. 
Case  No,  690  of  1896. 

Kes  judicata— HoMse  and  land  sold  by  one  deed  of  sale— Suit  in  respect 
of  house — Subsequent  suit  in  respect  of  land — Finding  in  first  suit  that  deed 
of  sale  was  void,  effect  of,  as  regards  subsequent  suit. 

A.  had  a  decree  against  B.,  and  in  exocution  thereof  attached  a  houae 
belonging  to  B.,  whereupon  C.  objected  that  B.  had  conveyed  the  bouse 
to  him  by  a  deed  of  sale  which  covered  tbo  house  in  dispute,  and  also  a  build- 
ing site.  The  objection  was  disallowed,  and  0.  was  referred  to  a  suit  which 
he  brought,  and  in  which  it  was  held  that  the  Bale  by  B.  to  C.  was  fictitious 
and  in  fraud  of  creditors,  and  was  therefore  invalid.  Subsequently  A.  at- 
tached the  building  site,  and  C.  again  objected  on  the  same  ground  as  be- 
fore. The  objections  having  been  again  disallowed,  C.  filed  the  present 
suit  to  establish  big  right  to  the  building  site.    The  question  referred  to 


Appellate  Side. 
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the  Full  Bench  was  whether  the  decision  in  the  first  suit  as  to  the  validity 
of  the  sale  was  biudiug  on  the  parties  in  the  second  suit. 

Held,  by  the  Full  Bench,  that  though  the  subject  matter  of  the  second 
suit  was  different,  in  the  sense  that  in  the  one  suit  a  plot  of  land  and  in 
the  other  a  house  was  claimed,  yet  the  ma,terial  issue,  whether  the  sale 
deed  conveyed  a  title  or  was  fictitious  and  fraudulent,  was  identical  in  both 
suits,  and  that,  therefore,  the  finding  thereon  in  the  first  suit  operated  as 
res  judicata,  and  precluded  the  issue  which  it  had  decided  being  raised  again 
between  the  same  parties  in  a  subsequent  suit,  the  latter  suit  being  within 
the  jurisdiction  of  the  Court  which  decided  the  prior  suit. 

Further  appeal  from  the  decree  of   8.   Clifford,    Esquire,  Divisional 
Judge,  Delhi  Division,  dated  4<A  Jpril  1896. 

Madan  Gopal,  for  appellants. 

Grey,  for  respondent. 

The  judgments  of  the  learned  Judges  of  the  Divisional 
Bench  were  as  follows : — 

\6th  Dec,  1898.  Clark,  C.  J. — This  case  was  argued  before  us  on   12th   and 

14th  December.     Counsel  present  as  before, 

Mr.  Madan  Gopal  produced  a  power-of-attomey  purporting 
to  be  from  plaintiffs  to  Prem  Sukh,  wbo  had  instructed  Mr. 
Madan  Gopal. 

Mr.  Grey  said  his  client  had  not  appeared,  but  that  he 
had  telegraphed  that  plaintiffs  had  not,  as  a  matter  of  fact, 
authorized  Prem  Sukh  to  conduct  the  appeal. 

We  examined  a  witness  before  whom  plaintiffs  had  execut- 
ed and  registered  the  power-of -attorney  in  favour  of  Ram  Sukh, 
and  we  held  that  Mr.  Madan  Gopal  was  authorised  to  conduct 
the  appeal  on  behalf  of  plaintiffs. 

The  facts  of  the  case  are  fully  stated  in  the  order  of  the 
Divisional  Judge. 

It  is  Prem  Sukh  who  is  the  real  plaintiff  in  this  case,  and 
it  will  bo  convenient  to  deal  with  hin;  as  the  plaintiff  in  the  case. 

The  first  question  for  decision  is  whether  this  suit  is  res 
judicata.  The  following  is  a  brief  general  statement  of  the 
facts  as  far  as  they  arc  necessary  for  deciding  this  point. 

On  5tk  February  1883  Prem  Sukh  purchased  from  Mus- 
sammat  Nur-ul-Nissa  a  haveli  and  some  sakni  land.  Fatteh 
liam,  defendant,  had  a  decree  against  her,  and  attached 
the  haveli.  Prem  Sukh's  objection  to  the  attachment  was 
disallowed,  and  he  filed  a  suit  to  establish  his  right  to  the 
haveli.  On  the  27th  November  1883  his  suit  was  dismissed, 
it  being  held  that  the  sale  of  the  haveli  was  farzi    in  fraud  of 
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the  other  creditors  of  Mussammat  Nnr-nl-Nissa.  In  1894 
Fatteh  Ram  attached  the  sakni  land ;  Prem  Sukh  (or  ratherjj 
his  vendees,  plaintiffs)  objected.  The  objection  was  disallowed, 
then  this  suit  was  filed,  and  the  Divisional  Judge  has  held  that 
the  decision  of  1883  makes  it  res  Judicata  that  the  whole  sale 
both  of  haveli  and  sakni  land  was  farzi. 

On  behalf  of  Prem  Sukh  it  is  urged   before   us   that  the 
previous  case  referred  only  to  the  haveli,  and  is   not  res  judicata 
as  regards  the  sakni  land,  and   the   following  authorities   are- 
quoted,  Punjab  Record,  No.  51  of  1894,  J.  L.  B.,  XV  Mad.,  264, 
XI  Bom.  355,  XIX  Bom.,  206. 

The  last  case  is  very  similar  to  the  present,  and  the  two 
Judges  who  decided  the  case  took  different  views  on  the  parti- 
cular point  now  under  discussion  :  — 

Mr.  J.  Scott  said  :  "  The  matter  directly  and  substantially  in 
"  issue  now  is  the  right  to  one  piece  of  land,  the  matter  directly 
"and  substantially  in  issue  in  the  previous  proceeding  was  the 
"  right  to  another  and  totally  distinct  piece  of  land.  No  doubt 
"  the  evidence  used  by  the  plaintiff  in  both  cases  is  the  same,  viz., 
"  deed  of  sale.  But  the  title  to  the  entire  property  was  not  in 
"  question.  The  land  formei'ly  in  dispute  may  have  been  so  small 
"as  not  to  justify  further  litigation.  The  land  now  in  dispute 
"  is  considerable  in  extent  and  value.  The  question  of  title  to 
"  the  one  may  not  have  been  worth  the  fighting.  Does  acquiesc- 
"  ence  in  the  decision  regarding  the  one  preclude  any  question 
"  as  regards  the  other  ?  Both  the  spirit  and  the  letter  of  the 
"  section  are  against  such  an  estoppel.  The  title  to  the  entire 
"property  was  not  in  question.  Still  less  the  title  to  the 
"  property  now  in  dispute.  Thus  the  matter  now  in  dispute 
"  was  not  in  question  in  the  former  proceedings.  As  it  was  not 
"  then  in  controversy,  the  defendant  is  not  estopped  from 
"  raising  the  question  now." 

Mr.  Justice  Jardine,  on  the  other  hand,  said  :  "  The  sub- 
"  ject  matter  then  in  litigation  was  a  different  piece  of  land 
"  which  the  present  deed  of  sale  purported  to  convey  to 
"plaintiff  along  with  the  piece  of  land  now  in  litigation. 
"I  am  of  opinion  that  the  validity  of  that  deed  was  a 
*'  matter  directly  and  substantially  in  issue  between  the 
"  present  parties  in  the  execution  proceedings,  48  of  1885, 
"  and  that  the  question  was  heard  and  decided  by  the  sub- 
"  ordinate  Judge  in  that  proceedings." 

The  real  question  therefore  is  whether  the  validity  of  the 
gale  as  a  whole  was  a  matter  directly  and  substantially  in  issue 
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in  the  1883  case.  The  issue  fixed  in  that  case  only  concerned 
the  haveli,  and  there  was  no  issue  as  to  the  validity  of  the 
deed  ol  sale. 

The  determination  of  the  validity  of  the  deed  of  sale  was 
only  important  as  regards  the  haveli,  and  any  inference  to  bo 
drawn  from  that  finding  as  regards  the  sakni  land,  which  was 
not  then  in  dispute,  is  merely  incidental :  I  would  hold  that 
that  suit  only  decided  as  to  the  validity  of  the  sale  of  the 
haveli,  and  left  the  question  of  the  validity  of  the  sale  of  the 
sakni  land  untouched. 

Mr,  Grey  for  Fatteh  Ram  quoted  Law  Report,  12,  /.  A.,  16, 
/.  L.  B.,  XIII  Bom.,  32,  and  15  /.  A.,  66. 

The  two  former  were  cases  concerning,  respectively,  adop- 
tion and  partition,  where  the  status  of  the  individual  and  of 
the  family  was  concerned.  The  status  mast  be  determined  once 
for  all ;  it  cannot  be  split  up,  as  the  property  was  in  this  case. 
These  cases  do  not  seem  to  me  to  bo  good  precedents  in  this 
case.  The  last  case  quoted  is  one  of  an  entirely  different  nature 
from  the  present  case.  I  therefore  hold  that  this  claim  to  the 
sakni  land  is  not  res  judicata  by  the  decision  of  1883. 

With  reference  to  the  merits.  The  Divisional  Judge  held 
that  there  was  nothing  to  show  that  the  sale  to  Prem  Sakh  was 
fraudulent,  and  I  agree  with  him.  Mr.  Grey  does  not  deny  that 
Prem  Sukh  was  within  his  rights  in  trying  io  make  an  advan- 
tageous settlement  of  his  debts  at  the  expense  of  other  creditors. 

He  urges  that  plaintiffs  have  no  legal  interest,  and  that  if 
they  have,  the  suit  is  really  one  for  a  declaratory  decree,  and 
that  the  case  is  such  that  the  Court  should  exercise  its  discre- 
tion, and  not  grant  a  decree. 

It  is  probable  enough  that  Prem  Sukh  wanted  to  fight  the 
case  under  cover  of  plaintiffs,  thinking  that  thej^  would  be  in  a 
stronger  position  than  he  was,  but  I  do  not  think  that  that  is  a 
matter  of  much  concern  to  defendant.  If  Prem  Sukh  had 
chosen  to  give  away  his  interests  to  plaintiffs,  defendant  would 
have  had  no  locus  standi  to  object.  If  plaintiffs  are  not  put  in 
any  better  position  than  Prem  Sukh  would  have  held  himself, 
then  defendant  has    no  cause  of  complaint. 

It  is  then  argued  that  sale  of  5th  February  1883,  taken  to- 
gether with  the  contemporaneous  agreements,  amounts  to  no 
more  than  a  conditional  mortgage.  I  have  considered  the  deeds 
carefully,  and  am  unable  to  accept  the  contention. 
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The  sale  was  for  Rs.  1,050,  and  Prem  Sukh's  undertaking 
to  re-convey  was  only  in  case  he  got  his  whole  debt,  amounting 
to  Rs.  1,900,  paid  back  within  a  fixed  time.  It  was  farther 
argued  that  the  mortgage  had  been  paid  off,  but  absolutely  no 
grounds  for  this  contention  were  advanced.  I  would  accept  the 
appeal,  and  restore  the  decree  of  the  first  Court  with  costs 
throughout  against  Fatteh  Ram. 

Gordon  Walkek,  J. — It  is  with  gome  hesitation  that  I  2ith  Dec.  1898. 
record  my  inability  to  agree  with  my  learned  colleague  on  the 
question  of  res  judicata  involved  in  this  case.  But  the  point  is 
of  some  importance  apart  from  this  particular  case,  and  the 
decision  may  be  a  precedent,  so  that  I  think  it  is  well  that  it 
should  be  decided  authoritatively  by  this  Court. 

To  avoid  confusion  arising  from  the  fact  that  Prem  Snkh  is 
not  in  name  the  plaintiff  in  this  case,  I  will  put  the  question  as 
follows.  A.  has  a  decree  against  B.  and  attaches  in  execution  a 
house  belonging  to  B,  C.  objects  that  B.  has  conveyed  the  house 
to  him  by  a  deed  of  sale  which  covers  the  house  in  dispute  and  a 
building  site.  The  objection  is  disallowed,  and  C,  is  referred 
to  a  suit  which  he  brings.  In  that  suit  it  is  held  that  the  sale  by 
B.  to  C.  is  invalid  because  fictitious  and  in  fraud  of  the  creditors 
of  B.  Subsequently  A.  attaches  the  building  site.  C.  objects  on 
the  same  gi-ounds  as  before,  and  is  again  referred  to  a  suit 
which  he  brings,  that  is,  the  present  suit.  Is  the  first  decision 
as  to  the  validity  of  the  sale  binding  on  the  parties  in  the 
second  suit  ?  In  the  case  from  which  my  learned  colleague 
has  quoted  the  learned  Judges  of  the  Bombay  High  Court 
appear  to  me  to  have  taken  diametrically  opposite  views.  Mr. 
J.  Scott  appears  to  have  held  the  view  that  it  was  merely  a 
matter  of  using  the  same  evidence  (j.e.,  the  deed  of  sale)  in  the 
two  cases  ;  but  I  think  that  the  more  correct  view  was  taken 
by  Mr.  J.  Jardine,  that  the  validity  of  the  deed  was  a  matter 
"  directly  and  substantially  in  issue "  between  the  parties  in 
the  previous  case,  and  that  it  was  heard  and  finally  decided  in 
that  case.  It  does  not  seem  to  me  to  be  material  what  issues 
were  actually  framed  in  the  first  suit.  The  matter  directly 
and  substantially  in  issue  in  both  cases  was  the  same,  viz., 
the  validity  of  the  deed  of  sale,  and  this  was  heard  and 
finally  decided  by  the  Court  in  the  first  suit,  the  sale  being 
held  to  be  colorable.  I  do  not  see  how  it  is  possible  to  res- 
strict  the  finding  in  the  first  suit  to  the  property  then  in  di- 
pute,  and  to  hold  that  the  sale  was  then  found  to  be  color- 
able only  as  regards  that.     What  the  Court  found  in  the  first 
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suit  was  that  the  deed  was  invalid  because  the  transaction 
was  colorable,  and  applying  that  finding  to  the  property  then 
in  dispute,  it  decided  the  case  as  regards  that  property,  though 
the  whole  property  was  not  then  in  dispute.  There  was  none 
the  less  a  final  decision  as  to  the  validity  of  the  deed,  and 
that  question  having  been  put  substantially  in  issue  and  decid- 
ed cannot  now  be  agaia  put  in  issue  between  the  same  parties. 

Of  the  authorities  quoted  that  I'ef erred  to  above  (XIV 
Bom.,  206)  is  the  only  one  really  in  point,  and  the  final 
decision  in  that  case  was  on  other  grounds.  But  I  would  refer 
to  the  remarks  by  Mr.  J.  Jardine  just  following  those  quoted 
by  my  learned  colleague.  "  His  (the  Subordinate  Judge's) 
decision  has  not  been  reversed.  If  that  decision  had  been  a 
final  deciiion  in  a  suit  as  distinguished  from  this  execution  pro- 
ceeding it  would,  in  my  opinion,  have  created  estoppel  by  res  judicata 
according  to  the  authorities  quoted  by  Mr.  Branson,  the  fact 
that  the  present  suit  relates  to  a  different  piece  of  land  not  being 
a  cireumstanee  taking  the  decision  out  of  that  rule."  (Here  follow 
the  authorities.) 

Following   this   opinion   I  am  inclined  to   hold   that  the 
learned    Divisional    Judge    was    right    in   deciding   that   the 
decision  of  1883  declaring  the  sale  to  be  colorable  is   binding 
on  the  parties. 
2MhDec.  1898,  Clark,  C.  J.— As  my  learned  colleague  differs  from    me 

I  would  suggest  referring  the  case  to  a  Full  Bench  on  the 
question  whether  the  decision  of  1883  makes  it  res  judicata 
that  the  sakni  land  now  claimed  was  not  validly  sold  to  Prem 
Sakh. 

Gordon  Walker,  J. — I  agree.   Refer. 


I 


The  following  judgments  were  delivered  by    the  learned 
Judges  who  constituted  the  Full  Bench  : — 

29th  March  1899.  Reid,  J. — The  facts   are  fully  stated  in  the  judgment  of 

the  learned  Chief  Judge,  so  far  as  they  aifect  the  question 
of  res  judicata.  Dinkar  Ballal  Chakradev  v.  Hari  Shudhar 
Apte,  1.  L.  R.,  XIV  Bom.,  207,  relied  on  by  counsel  on  either 
side  is  not  on  all  fours  with  the  present  appeal,  in  that  the 
previous  proceedings  in  that  case  were  in  execution,  and  no 
■nit  was  filed  to  contest  the  order  on  the  objection,  which 
consequently  became  final  under  Section  283  of  the  Code  of 
Ciyil  Procedure.  In  the  present  case  the  plea  of  res  judicata 
ii  based  on  the  fact  that  a  suit  was  instituted  by  the  objector, 
and  was  dismisged  on   the  ground  that  the  Bale  under  which 


Dec.   1898.  ]  CIVIL  JUDGMENTS— No.  100.  359 

he  claimed  was  fictitious  and  in  fraud  of  creditors  of  the  judg- 
ment-debtor, an  issue  having  been  framed  on  this  point. 
The  sale-deed  purported  to  convey  the  property  previously 
in  suit  and  the  property  now  in  suit. 

In  the  Bombay  case  Scott,  J.,  held  that  Section  13  of  the 
Code  did  not  bar  the  subsequent  suit,  because  there  was  not 
the  same  subject  matter  in  dispute  in  the  two  proceedings, 
different  plots  of  land  having  been  claimed  and  the  title 
to  the  plot  subsequently  claimed  not  being  in  dispute 
in  the  former  proceedings.  For  this  reason  he  held  that  it 
was  unnecessary  to  consider  whether  the  decision  in  a  proceed- 
ing in  execution  affected  a  claim  in  an  independent  suit. 

Jardine,  J.,  relying  on  authority,  including  Pittapur  JRaja 
V.  Buchi  Sitayya,  I.  L.  It,  VIII  Mad.  (  P.  C.  ),  219,  held  that 
if  the  previous  decision  had  been  a  final  decision  in  a  suit,  as 
distinguished  from  an  execution  proceeding,  it  would  have 
created  estoppel  by  res  judicata,  the  validity  of  the  deed  which 
purported  to  convey  to  the  plaintiff  both  plots  of  land  being  a 
matter  directly  and  substantially  in  issue  between  the  parties 
in  the  previous  proceediiig. 

In  the  Pittapur  Raja's  case,  in  delivering  their  Lordships' 
judgment,  Sir  Barnes  Peacock  said:  "  It  is  true  that  the  for- 
"  mer  suit  did  not  relate  to  the  same  property  as  that  which  is 
"  the  subject  of  the  present  suit,  but  the  issue  has  been  tried 
"  between  them,  by  a  Court  of  competent  jurisdiction,  whether 

"  Bnohi  Tainaya  was  adopted  or  not It  was  contended 

"  on  the  part  of  the  plaintiff  that  the  cases  do  not  establish 
"that  an  estoppel  is  binding  unless  the  suit  relates  to  the  same 
"  subject  matter,  but  it  appears  to  their  Lordships  that  the  cases 
"  which  have  been  referred  to  do  not  establish  that  position  .... 
"  The  issue  which  was  tried  in  the  former  suit  in  this  case  was 
"  whether  Buchi  Tainaya  was  adopted  by  Niladri  Roi,  and 
"  the  issue  which  the  plaintiff  wishes  to  try  in  the  present  case 
"is  the  same,  whether  Buchi  Tainaya  was  the  adopted  son  of 
"Niladri  Roi.  Their  Lordships  are  clearly  of  opinion  that 
"  the  issue  which  was  tried  in  the  former  suit  is  the  same  as 
"  that  which  the  plaintiff  wished  to  be  tried  in  this  suit,  and 
"  that  the  plaintiff  is  estopped  from  making  the  allegation 
"  which  he  claims  now  to  support." 

In  Ananta  Bala  Charya  v.  Damodhar  Makund,  I.  L.  U.,  Xlll 
Bom.,  25,  Birdwood  and  Parsons,  J.  said  :  "  It  cannot  be  held 
"  that  the  decision  regarding    the  agreement,  of  partition  and 
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"  on  the  question  of  partition  affected  only  the  piece  of  land 
"  then  in  di.«5pute,  and  left  the  defendants  free  to  urge  again, 
"  in  any  subsequent  suit,  that  the  family  was  joint  in  all  other 
"  respects  and  as  to  all  other  property."  In  Mussammaf. 
Kamini  Debi  v.  Asliuiosh  Mukerji,  I.  L.  B.,  XVI  Gale.  (P.  C.) 
103,  Lord  Hobhouse,  in  delivering  their  Lordships'  judgments, 
said:  "The  question  arises  under  the  will  which  contains  a 
"  gift  of  the  residue  of  his  estate  to  a  family  idol  .  .  .  The  sons 
"  of  Madha  Sudon  (t\\e  i^hehait  of  the  idol)  of  whom  the  principal 
"  appears  to  have  been  the  present  principal  defendant,  Ashu- 
"  tosh,  complained  that  he  had  made  improperly  a  sale  of  part 
"  of  the  testator's  property  to  one  Adhur  Chander  Bancap  .... 
"  They  also  made  the  present  plaintiff  and  other  members  of 
"  the  family  parties  to  the  suit,  and  the  suit  was  in  effect  one  for 
"  establishing  the  will  against  everybody  concerned  ....     The 

"  present  plaintiff  appeared  to  defend  that  suit There  was 

"  not  only  an  issue  as  to  the  genuineness  of  the  will,  but  a  further 
"  issue  whether   or   no  the  plaintiffs    had  any  right  to  have  in- 

"  stituted  the  suit Thfe  present  plaintiff  was  not  satisfied 

"  with   the   decree   (that  the  suit  be  decreed  ;  that  the  will  be 

"declared  genuine),  and  she  appealed  to  the  High  Court 

"  which  dismissed  the  appeal  with  costs.     Their  Lordships  take 
"  that  to  be  a  decision  that  the  will  contains  a  gift  of  the  entire 
"  property  to  the  idol,  that  the  members  of  the  family  take  only 
"  maintenance  from  the  offerings  made  to  the  idol,  and  that  it 
"is  a  valid  and  legal   gift  in  every  respect.     Now  what  is  the 
"  present  suit  ?     The  present  suit  appears  to  their  Lordships  to 
"  be  founded  upon  the  total,  or  at  lea.st  the  partial,  invalidity  of 
"  the  will.     The  first  prayer  of  the  plaint  is,  that  upon  a  proper 
"  interpretation  of  the  will  of  the  said  Ram  Komal  Mukarji  the 
"  Court  will  be  pleased  to  determine  and  settle  those  provisions 
"  which  are  valid  and  lawful  and  those  which  are  illegal  and  invalid 
"  .  .  .  .  She  sues  on  the  ground  that  there  is  some  invalidity  sonn 
"  where  in  the  will,  and  that  she,  as  heir-at-law,  is  entitled  to  take 
"  advantage  of  it  ...  .     The  case  is  governed  by  Section  13  of  Act 
"  X,  1877,  and  the  question  is  whether  the  point  now  raised  is  a 
"  point  heard  and  determined  by  the  Court  in  1863,   in  a  suit  in 
"  which  the   present  plaintiff  was   defendant,    and    the  present 
"  defendants  were   plaintiffs.     Their   Lordships'  reasons    have 
"  been  assigned  for  thinking  that  the  question  of  the  invalidity 
"  of  the  will    was  a  point   decided  in  that   suit ;  that  it  was  de- 
"  cided  that  the  will  was   wholly   valid,    and  passed  the   entire 
"  estate  to  the  idol,  and  that  the  same  question  cannot   now  be 
"  raised." 
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In  Motoahaji  v.  Narayan  Bhondhbhat  Pilre,  I.  L.  R.,  XI  Bom., 
355.  West,  J,,  in  distinguishing  between  a  suit  for  the  forest 
or  waste  lands  attached  to  a  village  and  a  suit  for  the  cultivated 
lands  of  the  same  village  said  :  "  No  doubt  an  adjudication  or  a 
"  material  element  of  an  adjudication  between  two  parties  is 
"  generally  res  judicata  between  them  as  to  the  same  question 
"  arising  between  them  in  a  future  litigation.  The  identity 
"  of  the  question,  however,  may  be  affected  by  a  difference  of  the 
''  corpus  or  object  of  the  litigation,  and  also  by  a  difference  of 
"the  alleged  infringement  of  the  right  (causa  petendi)  as  well 
"  as  of  the  right  (jus)  alleged  by  the  plaintiffs,  or  of  the 
"  persons  or  the  chai-acter  in  which  they  take  part  in  the  litiga- 
"  tion."  His  Lordship  held  that  the  difference  between  the  law 
applicable  to  the  forest  as  waste  and  that  applicable  to  the 
cultivated  lands  constituted  such  a  distinction  that  the  decision 
in  the  prior  case  did  not  necessarily  bar  the  subsequent  suit. 

In  Krishna  BeJiari  Roy  v.  Bunwari  Lai  Roy,  I.  L.  B.  I.,  Calc. 
(P.  C),  144,  their  Lordships  of  the  Privy  Council  said  :  "  By  the 
"  general  law,  where  a  material  issue  has  been  tried  and  deter- 
"  mined  between  the  same  parties  in  a  proper  suit,  and  in  a 
"  competent  Court  as  to  the  status  of  one  of  them  in  relation  to 
"  the  other,  it  cannot  be  again  tried  in  another  suit  between 
"  them,"  and  approved  a  dictum  in  Soorjemonee  Dayee  v. 
Sudduftund  Mohapatter,  XIl  B.L.  R.  (P.C.),  304,  that  the  general 
law  relating  to  res  judicata,  founded  on  the  principle  nemo  debet 
bis  vexari  pro  eddem  causa,  defined  by  Lord  Hardwicke,  in  Gregory 
v.  Molesioorth,  3  Stoyns,  626,  as  preventing  a  question  which  had 
necessarily  been  decided,  in  effect  though  not  in  express  terms, 
between  parties  to  a  suit,  being  raised  as  between  them  in  any 
other  suit  in  any  other  form,  must  be  applied  in  interpreting 
the  provisions  of  the  Code  of  Civil  Procedure, 

In  Pahlican  Singh  v.  Risal  Singh,  I.  L.  B.,  IV  All., 
55,  a  suit  was  filed  for  four  instalments  and  interest  due  on  a 
bond,  interest  being  calculated  from  the  date  of  execution.  The 
defendants  pleaded  that  interest  ran  only  from  date  of  default, 
but  the  claim  was  decreed.  In  a  subsequent  suit  for  subsequent 
instalments,  with  interest  from  the  date  of  execution,  it  was 
held  that  the  date  from  which  interest  should  be  calculated 
was  res  judicata.  The  judgment  ran  thus  :  "  The  subject 
"  matter,  in  the  sense  of  the  thing  sued  for,  is,  of  course,  differ- 
"  ent  in  each  suit,  but  it  is  the  '  matter  in  issue '  not  the  '  subject 
"  matter  '  of  the  suit  that  forms  the  essential  test  of  res  jtidicaia 
"  in  the  section.     'Matter  iu  issue'  is   defined   as  matter   from 
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"  which,  either  by  itself  or  in  connection  with  other  matter, 
"  the  existence,  non-existence,  nature  or  extent  of  any  right, 
"  liability  or  disability  asserted  or  denied  in  any  suit  or  pro- 
"  ceeding  necessarily  follows.  (Indian  Evidence  Act,  Section  3.) 
"  In  the  two  suits  of  the  parties  now  before  us  one  common 
"  matter  in  issue  was  the  question  of  the  liability  of  the  obligors 
"  of  the  bond,  in  regard  to  the  amount  of  interest  secured 
"  thereby.  That  question  was  determined  in  the  previous  suit 
"  and  cannot  be  re-opened  now." 

In  Ghandu  v.  Kunhamed,  I.  L.  B.,  XIV  Mad.,  324,  a  suit  ■ 
was  filed  by  certain  members  of  a  family  against  other  members 
for  their  shares  of  certain  property.  One  of  the  defendants 
pleaded  that  a  paraniha,  part  of  the  property  in  suit,  was  imparti- 
ble, and  on  issue  framed  the  paraniha  was  held  to  be  partible. 
In  a  suit  filed  by  the  mortgagee  of  one  of  the  defendants  for 
possession  of  the  mortgagor's  share,  the  plea  was  again  raised  that 
the  param/io  was  impartible.  The  Court  held  that  the  question 
was  res  judicata. 

In  Shib  Gharan  Lai  v.  Baghunalh,  I.  L.  11.  XVII  All, 
174,  a  suit  was  filed  for  a  declaration  of  the  plaintiff's  right 
to  possession  of  certain  property  as  heir  of  the  last  owner. 
The  suit  was  dismissed  on  the  ground  that  the  plaintiff  was 
out  of  possession,  and  could  not  obtain  a  declaratory  decree,  but 
the  issue  of  title  was  decided  in  his  favour.  The  plaintiff  then 
sued  for  possession,  and  it  was  held  by  Edge,  C.  J.,  and  Ban- 
ncrji,  J.,  that  the  question  of  title  was  not  res  judicata,  the  finding 
that  the  plaintiff  was  not  in  possession  being  fatal  to  his  suit ; 
and  no  finding  on  the  question  of  title  being  necessary  the 
judgment  proceeded:  "For  findings  to  operate  as  res ^ttitca/a 
"  they  must  have  been  findings  upon  which  the  decree  or  some 
"  operative  part  of  it  was  made,  and  must  have  been  findings 
"  which  were  necessary  for  the  making  of  the  decree  in  the 
"  way  in  which  it  or  some  operative  part  of  it   was   made,   and 

*' it  is  the  decree  read  in   the  light  of   such   findings which 

"  finally,  within  the  meaning  of  Section  13,  Act  XIV  of  1882, 
"  decides  the  matter  in  issue,  or  which  might  or  ought  to  have 
"  been  in  issue,  between  the  parties  in  the  suit  (Explanation  II). 
"  The  result  appears  to  us  to  bo  that  a  finding  in  a  judgment  to 
"  operate  as  res  judicata,  the  Court  being  a  Court  of  jurisdiction 
"  competent  to  try  the  subsequent  suit,  must  be  material  and 
"necessary  to  support  the  precise  and  particular  ground  or 
"  grounds  on  which  the  decree  or  somo  operative  part  of  it  was 
"  made.     The  finding  of  fact,  to  operate  as  res  judicata,  nood  hot 


Dec.  1898.  ]  •  CIVIL  JUDGMf]NTS-No.  TOO.  363 


"  have  been  the  sole  finding  of  fact  upon  wliicli  the  decree  was 
"  made,  but  it  must  have  been  a  material  and  necessary  finding 
"  of  fact,  material  and  necessary  in  tlie  sense  that  the  fact  mast; 
"  have  been  found  as  it  was  found  in  flie  judgment,  and  could 
"  not  have  been  found  otherwise,  for  the  decree  as  it  was  made 
*'  to  have  been  a  good  result  in  law  from  the  fact  or  facts 
*'  so  found.  Further,  if  there  were  two  findings  of  fact,  either  of 
•'  which  would  justify  in  law  the  making  of  the  decree  which 
"  was  made,  that  one  of  such  two  findings  of  fact  which  should, 
"  in  the  logical  sequence  of  necessary  issues,  have  been  first 
"found,  and  the  finding  of  which  would  have  rendered  the 
"  other  of  such  two  findings  unnecessary  for  the  making  of  the 
"  decree  which  was  made,  is  the  finding  which  can,  in  our  opinion, 
/'operate  as  res  judicata.'' 

In  the  present  suit  the  plaintiffs  claimed  under  the  sale- 
deed,  which  was  set  up  in  the  previous  suit,  having  purchased 
from  tlie  original  purchaser-i)laintiff.  The  issues  framed  in  the 
previous  suit  were  : 

(1).    Was  the  attached  pr()|ii'ify  MnssanimatNur-uI-Nissa's? 

(2).  Were  the  sale  (by  Kmimih  Baklish  as  Mussammat 
Nur-ul-Nissa's  agent  to  tlie  plaintilf)  and  mortgage  executed  in 
good  faith  or  in  fraud  of  creditors  ? 

(3).     Was  Karam  Rakhsh  authorised  to  sell  Y 

The  findings  were  that  the  sale  of  tin-  house  and  land  by 
MussammatXur-ul-NIssa  in  favour  of  the  jjlaiutiffi  was  fictitious, 
and  that  Karam  Bakhsh  merely  executed  the  sale-deed  in  collusion 
with  the  plaintiff  to  defraud  creditors. 

These  findings  were  fatal  to  the  claim,  which  was  based  on  the 
sale-deed,  and  would  be  fatal  to  the  subsequent  suit  based  on  the 
same  sale-deed.  The  question  for  considei-ation  i*s  whether  the 
geuuineness  of  the  sale  is  saved  from  being  rt-i  judicata  by 
reason  of  the  subject  matter  of  the  previous  suit  having  been  the 
house,  and  that  of  the  preseat  suit  being  the  laud  which  the  sale- 
deed  purported  to  convey. 

It  has  been  contended  for  the  appellant  that  most  of  the 
authorities  quoted  deal  with  status,  and  that  the  question  now 
before  the  Court  arises  out  of  contract  not  out  of  status. 

On  the  other  hand,  it  has  been  contended  that  the  title  was 
in  issue  in  both  suits,  and  that  a  decision  that  the  title  deed  is 
invalid  precludes  any  further  qiteation  of  the  validity  of  the 
title  deed  between  the  same  parties 
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Now  it  appears  to  rac  that  the  only  judg'raents  deciding 
status  which  have  a  greater  effect  than  other  judgments  in  bar- 
ring a  subsequent  decision  on  the  same  issue  are  those  dealt  with 
by  Section  41  of  the  Evidence  Act.  These  are  final  judgments, 
orders  or  decrees  of  competent  Courts  in  the  exercise  of  probate, 
matrimonial,  admiralty  or  insolvency  jurisdiction,  and  aie  com- 
nionly  known  as  judgments  in  rem,  being  conclusive  "  against  the 
whole  world  "  as  to  the  legal  character  or  title  in  question.  All 
other  judgments  are  inte-r  2^^^''tes,  and  are  conclusive  only 
against  specific  parties,  z'.e,,  parties  and  privies. 

It  appears  to  me  to  be  immaterial  whether  the  finding  of 
fact  is  that  a  certain  deed  of  partition  was  executed,  or  that  a 
certain  adoption  was  effected,  or  that  a  certain  sale-deed  Avas 
executed  in  good  faith  and  for  consideration,  for  the  pui-poses  ' 
of  the  application  of  the  rule  of  rc><  jndicnt-j.  If  the  finding 
was,  to  use  the  words  of  Edge,  C.  J.,  material  and  necessary  to 
support  the  precise  and  particular  ground  on  which  the  decree 
was  uifide,  it  operates  SiS  res  Judicufa,  and  precludes  ihe  issue 
which  it  decided  being  raised  again  between  the  same  parties 
in  a  subsequent  suit,  provided  the  subsequent  suit  is  within 
the  jurisdiction  of  the  Court  which  decided  the  prior  suit. 

Here  there  is  no  contention  that  the  parties  are  not  iden- 
tical, or  that  the  suit  is  not  within  the  jurisdiction  of  the  Court 
which  decided  the  prior  suit. 

'i'o  hold  that  an  attaching  creditor,  in  whose  favour  it  has 
been  held  that  a  deed  of  sale  under  which  an  objector  claimed 
does  not  convey  a  title,  may  be  put  to  the  trouble  and  expense 
of  having  the  same  question  decided  in  a  suit  instifuted  against 
him  by  the  same  party  in  the  same  Court,  for  {mother  part 
of  the  property  which  the  sale-deed  purported  to  convey, 
appears  to  mo  ^  violation  of  the  rule  nemo  debet  bis  vcjari. 
The  subject  matter  of  the  second  suit  may  be  different  in  the 
sense  that  in  the  one  suit  a  plot  of  land  and  in  the  other  a 
house  was  claimed,  but  the  material  issue,  whether  the  sale- 
deed  set  u])  conveyed  a  title  or  was  fictitious  and  fjaudn- 
lent  is  identical.  An  adverse  aecision  on 'this  issue  would 
conclude  the  plaintiffs'  suit,  and  would  obviate  the  necesssity 
of  deciding  any  other  issue. 

For  these  reasons  1  would  dismiss  the  appeal  and  dismiss 
the  suit,  holding  it  to  be  barred  by  Section  1.3,  Act  XIV  of  1S82, 
and  order  the  ap]»ellant  to  pay  his  own  and  the  respondent's 
costs  in  all  Courts. 
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Claek,    C.   J.    (Gordon    Walker,    J.,     concurring). — On  29t7i  March  1899. 
further  consideration  and  after  carefully   weighing  Mr.  Jnstice 
Reid's  judgment  I  think   the  better   view  is  that   the  validity 
of  the  sale  as  a  whole  was  a  matter  directly   and  substantially 
in  issue  in  the  1883  case,  and  that  the  question  is  res  judicata. 

The  authorities  have  been  fully  discussed  by   my   learned 
colleague,  and  I  have  nothing  further  to  add. 

The  appeal  is  therefore  dismissed  with  costs. 

Appeal  dismissed. 
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A. 

Accomplice. — Criminal  Procedure  Code,  1882,  Sections  337,  339,  436,  537 — 
Tender  of  pardon  to  accomplice — Ses.'tioHs  Jndge  withdraivi'ng  pardon  and 
commitling  accomplice  for  trial — Authority  of  Magistrate  to  tender  pardon. 
—  See  Criminal  Procedure  Oude,  1882,  Section  339. 

"  Accused  person.'" — See  Criminal  Procedure  Code.  1882,  Section  339. 

Accused — Witnesses  called    by.  —  Practice — -Refusal   of    District    Magis/rate    to 

tiimmon  wilnesses  for  defence  wtthoiit  expenses  being  paid  t-y  accused. — 
An  order  by  a  District  Magistrate  refosinf?  to  summon  witnesses  for 
the  defence  without  their  expenses  being  paid  by  the  accused,  althougli 
legal,  should  be  passed  very  sparingly,  and  is  an  improper  order  in  a 
case  where  the  accused  is  unable  or  unwilling  to  deposit  the  money, 
and  the  result  is  that  he  is  convicted  without  his  witnesses  being  heard, 
especially  if  the  case  is  one  in  which  a  severe  sentence  is  inflicted 

Acquittal — Appeal  by  Government  from,  -See  Appealin  Criminal  Canes,  No.  3. 

Acts : — 

Act  XXXVIl  of  1850.— See  Sanction  for  Prosecution,  No.  3. 

Act  Xni  of  1855.— See  Criminal  Procedure  Code,  1898,  Section  545. 

Act  XIII  of  l8o9.— See  Criminal  Procedure  Code,  1898,  Section  5. 

Act  XLVof  1865.— See  Penal  Code. 

Act  III  of  1867.- See  Gamhlinq  Act,  1867. 

Act  X  cf  1873.— See  Oaths  Act,  1873. 

Act  I  of  1879.  -See  Stamp  Act,  1879. 

Act  X  o/ 1882. — See  Criminal  Procedure  Code,  1882. 

Act  XX  of  1891.— See  Punjab  Municipal  Act,  1891. 

Act  XII  of  1896.— See  Excise  Act,  1896. 

Act  V  of  1898.— See  Criminal  Procedure  Code,  1898. 

Alteration  of  date  of  trial. — See  Criminal  Trial. 

Appeal  in  Criminal  Cases. — Criminal  Procedure  Codt,  1882,  Sections  30,  35,  337, 
?,Q0— Omission  hy  District  Magistrate  to  submit  sentences  passed  by  him 
for  confirmation  by  Sessions  Juige — Appeal  hy  accused  to  Sessions  Judge — 
Procedure — District  Magistrate  at  ivhoic  instance  pardon  was  tendered  to 
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approvers  trying  case  himself — Penal  Code,  Section  395. — The  District 
Wao-isfcrate  of  Gnrgaon,  with  enhanced  powers  under  Section  30  of  the 
Criminal  Procedure  Code,  charged  certain  persons  with  three  separate 
offences  of  dacoity,  and  tried  them  for  the  same  at  one  trial.  He 
convicted  four  of  the  accused,  and  passed  on  them  aggregate  sentences 
of  5,  7,  7  and  5  years,  respectively,  but  overlooked  the  fact  that,  under 
Section  35  of  the  Code,  such  sentences  were  single  sentences  requiring 
confirmation  of  the  Sessions  Judges,  and  did  not  submit  them  for  con- 
firmation. The  accused  appealed  to  the  Sessions  Judge,  who  submitted 
the  files  to  the  Chief  Court,  with  a  recommendation  that  the  con- 
victions should  be  quashed  on  the  revision  side,  and  the  District 
Magistrate  directed  to  commit  the  accused  to  the  Sessions.  The 
principal  ground  for  the  recommendation  was  that  the  District 
Magistrate,  having  tendered  a  pardon  to  two  approvers,  and  having 
examined  them,  was,  by  the  last  paragraph,  of  Section  337  of  the 
Code,  incapacitated  from  trying  the  case  himself.  It  appeared  that 
the  pardons  were  tendered  to  the  approvers  by  a  Magistrate  of  the 
1st  class  at  the  instance,  or  with  the  sanction,  of  the  District  Magis- 
trate, and  that  the  approvers  were  examined  by  the  former  Ma- 
gistrate, and  were  subsequently  examined  by  the  District  Magistrate 
in  the  course  of  the  trial, 

Held,  that  the  omission  by  the  District  Magistrate  to  duly  submit 
the  sentences  for  confirmation  could  not  operate  to  change  the  course 
of  appeal,  and  that  the  Sessions  Judge  on  having  the  cases  brought  to 
his  notice  through  the  medium  of  an  appeal,  should  have  proceeded 
to  exercise  his  confirmatory  jurisdiction  under  Section  380  of  the 
Code  whereupon  the  appeals  would  have  lain  to  the  Chief  Court 
under  Section  408. 

Held,  further,  that  the  provisions  of  Section  337  of  the  Code  must 
be  construed  strictly,  and  that  the  disqualification  created  by  the 
last  paragraph  applies  only  to  that  Magistrate  before  whom  the 
suspected  person  is  brought  face  to  face,  and  who  attempts  to  induce 
him  by  promise  of  pardon  to  make  a  full  and  true  disclosure,  the 
examination  referred  to  in  the  said  paragraph  being  the  one  made  on 
tlie  tender  of  the  pardon  and  directly  resulting  from  it,  and  not  the 
examination  of  the  approvers  in  the  course  of  the  trial 

Appeal  in  Criminal  Cases. — Criminal  appeal — Duty  of  Appellate  Court  to  consider 
facts  of  case — JJoubtn  entertained  by  Appellate  Court. — Though  in 
criminal  cases  an  Appellate  Court  should  be  guided  in  its 
estimate  of  the  evidence  of  a  witness  by  remarks  recorded  by  the 
first  Court,  under  Section  363,  Criminal  Procedure  Code,  as  to  the 
demeanour  of  that  witness,  such  Appellate  Court  is  bound  to 
independently  consider  the  facts  of  the  case,  and  the  prisoner  is 
entitled  to  the  benefit  of  reasonable  doubt  in  the  appellate  no  less 
than  in  the  first  Court, 

Where,  therefore,  the  Sessions  Judge  admitted  that  he  was 
"perplextd  by  the  diliieulties  and  incongruities  of  the  case,"  but 
upheld  the  conviction  on  the  ground  that  an  Appellate  Court  should 
n(.t  interfere  with  the  finding  of  the  first  Court  unless  clearly  con- 
vinced that  it  was  erroneous,  held,  that  the  judgment  of  the  Sessions 
Judge  must  be  set  aside,  and  the  appeal  heard  de  novo. 
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No. 
The  Chief  Court,  therefore,  transferred  the  appeal,  under  Section 
526   of  the  Criminal  Procedure  Code,    to   itself   for   trial,    and,    after 
hearing  counsel  on  the  facts,  reversed  the  conviction  of  the  accused  ...  6 

Appeal  in  Criminal  Gases. — Appeal  by  Government  from  order  of  acquittal — 
Appeals  in  petty  cases. 

Held,  that  appeals  by  Government  from  orders  of  acquittal  should 
be  made  only  in  cases  of  some   importance         ..,         ...         ...         ...  5 

c 

Compensation — Power  of  Criminal  Court  to  grant. — See  Criminal  Frocedicre  Code, 
1898,  Section  54^5. 

Conjirmation  of  Sentence. — See  Appeal  in  Criminal  Cases. 

Confiscation  of  property. — Gambling  Act,  1867,  Sections  8,  11 — Conjincation  of  pro- 
perty belonging  to  person  acquitted  on  trinl. — The  words  "  on  conviction  " 
in  Section  8  of  the  Gambling  Act,  1867,  are  intended  to  confer  juris- 
diction to  order  forfeiture  only  in  cases  where  there  is  a  conviction, 
and  clearly  mean  that  it  cannot  be  exercised  where  there  is  no  con- 
viction. Nor,  even  where  there  is  a  conviction,  is  the  power  to  order 
forfeiture  unlimited,  such  power  being  necessarily  restricted  to  pro- 
perty belonging  to  convicted  persons,  and  not  extending  to  property 
belonging  to  persons  sent  up  for  trial  but  acquitted  under  Section  11 
of  the  Act      ...  ...  ...  ...  ...  ...  ...         ...  ...  5 

„  „         ,,  Excise  Act,  1896,  Section  51  —Animals   and  conveyance 

liable  to  confiscatinn. — Accused  was  found  with  1|  seer  of  country 
liquor  in  his  possession.  He  was  carrying  it  in  two  bottles  in  his 
waistcoat  pockets,  and  was  riding  on  a  mare  at  the  time.  He  was 
convicted  under  Section  61  of  the  Excise  Act,  1896,  and  sentenced  to 
a  fine  of  Rs.  20,  and  the  mare  on  which  he  was  riding  was  confiscated. 

Held,  that  the  order  confiscating  the  mare,  even  if  legal,  was  harsh 
and  unnecessary,  and  must  be  set  aside. 

Semble  :  Animals  and  conveyances  liable  to  confiscation  under  the 
Act  are  those  on  which  illicit  liquor  is  loaded,  and  an  animal  on 
■which  a  man  is  merely  riding  with  such  liquor  in  his  pockets  does 
not  come  under  that  description    ...  ...         ...         ...         ...  ...         \Q 

Criminal  Courts — Subordination  of. — Criminal  Procedure  Code,  1898,  Section  195 
(7) — Sanction  for  prose'iutinn. — For  the  purposes  of  Section  195, 
Criminal  Procedure  Code,  1898,  the  Court  of  the  District  Judge  is  the 
Court  to  which  a  Munsif  is  subordinate,  and  it  is  the  Court  of  the 
District  Judge  and  not  of  the  Divisional  Judge  which  can  give  sanction 
for  prosecution  in  respect  of  offences  referred  to  in  the  said  section 
when  committed  in  the  Court  of  a  Munsif  ...  jg 

Criminal  Procedure  Code,  1882. — Section  30, — See  Appeal  in  Criminal  Cases,  No.  1. 

,,  „  „  Section  35. — See  Appeal  in  Criminal  Cases,  No.  I. 

„  „  „  Section  110.  — Criminal  Proctdure   Code,   1882. 

Section  110 — Security  for  good  behaviour — Goneral  reputation. — For  a  man 
to  have  a  bad  general  reputation  it  is  not  necessary  that  there  should 
be  no  one  to  give  him  a  good  character,  but  it  is  necessary  that  the 
evidence  should  be  so  strong  as  to  leave  no  doubt  what  a  man's  general 
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repute  is.  When,  therefore,  as  good  witnesses  come  forward  to  state 
that  a  man's  reputation  is  good  as  those  who  states  the  contrary,  it 
cannot  be  said  that  his  reputation  is  bad,  unless  there  is  something 
to  corroboi'ate  the  witnesses  against  him, — No.  2,  Punjab  Becord,  1897, 
Cvimina.],  explained 

Criminal  Procedure  Code,  1882. —  Section  110 — Secnrily  for  good  beJiaviour — 
General  repnte — Evidence — Personal  knowledge  of  Magistrate. — Accused, 
who  was  a  lambardar  of  Kalian,  in  the  Chiniot  tahsil,  was  ordered  by 
the  Magistrate  to  execute  a  bond  for  Rs.  1,000,  with  two  sureties,  for  his 
good  behaviour  for  a  period  of  three  years.  It  appeared  that  twenty- 
one  persons  gave  evidence  to  the  effect  that  accused  was  a  liabitual 
receiver  of  stolen  propert}',  while  thirtj'^-eiglit  persons  testified  that 
he  was  by  general  i^epute  a  man  of  unblemished  character.  The 
order  of  the  Magistrate  was  confirmed  on  appeal  by  the  District 
Magistrate,  who  concluded  his  judgment  by  stating  that  he  personally 
knew  the  accused  to  be  a  well-known  receiver  of  stolen  property, 
knowing  it  to  be  stolen.  The  accused  applied  to  the  Chief  Court  on 
the  revision  side. 

Held,  that  the  burden  of  proving  an  accused's  bad  character  lies 
on  the  prosecution,  and  that,  therefore,  when  the  evidence  on  both 
sides  is,  as  the  Court  found  to  be  in  the  present  case,  of  an  indifferent 
and  interested  character,  the  prosecution  must  fail. 

Evidence,  as  a  rule,  should  be  tested  by  its  quality  rather  than  by 
its  quantity. 

Held,  further,  tliat  the  case  should  have  been  decided  solely  on 
evidence  taken  in  Court,  and  that  the  District  Magistrate  was  not 
entitled  to  rely  on  his  own  personal  knowledge. 

The  law  regarding  security  for  good  behaviour  is  a  hard  law 
which  can  easily  be  used  as  an  instrument  of  oppression,  and  should 
not,  therefore,  be  enforced  except  on  the  best  possible  grounds.  It 
IS  incumbent  on  xMagistrates  in  such  cases  to  exercise  the  <rreatest 
caution  and  impartiality,  and  to  be  careful  not  to  be  influenced  by 
outside  gossip  and  vague  rumour 

>»   .,       "    ,,       "  Section    337.— See   Appeal  in    Criminal   Cases, 

No.  1, Section  339,  infra. 

»  ,  »»  V  Section  339.— Criminal  Procedure  Code,    1882, 

Secttcns  337,  339,  436,  537 — Tender  of  pardon  to  accomplice— Sessions 
Judffe  withdrawing  pardon  and  cnmmilting  accomplice  for  trial— Author  if  ij 
of  Ma  gin  f  rate  to  tender  pardon.— Two  wonicn  Avere  suspected  of  the  murder 
of  one  K.  S.,  and  it  appeared  from  the  record  that  a  Magisti-atc  of  the 
Ist  class  tendered  a  pardon  (which  was  accepted)  to  one  of  them,  Mus- 
sammat  T.,  before  the  case  was  chalan^d  to  him  by  the  Police,  and  com- 
mitted the  other,  Mussammat  D.,  to  the  Sessions  Court  for  trial  on  a 
charge  of  murder.  Mussammat  T.  gave  evidence  as  a  witness  against 
Mussammat  D.,  both  before  the  committing  Magistrate  and  in  the  Court 
of  Sessions.  The  SeRsions  .Judge,  in  acquitting  Mussammat  D.,  direct- 
ed  the  withdrawal  of  Mussammat  T.'s  pardon,  which  he  also  found  to 
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have  been  given  without  proper  anthority  and  her  commitment  for 
trial  on  a  charge  of  murder.  Mussammat  T.  applied  to  the  Chief 
Court  to  set  this  order  aside. 

Held,  that  the  order  of  the  Sessions  Judge  must  be  regarded  as  one 
under  Section  436  of  the  Criminal  Procedure  Code,  for  although 
there  had  as  yet  been  no  formal  discharge  of  Mussammat  T.,  j'et  as 
she  had  been  ordered  to  be  placed  on  bail  by  the  Magistrate  as  re- 
quired by  Section  837  of  the  Code,  she  must  be  regarded  as  an 
accused  person  till  the  close  of  the  trial  of  Mussammat  D.,  when  there 
would  necessarily  be  either  a  formal  order  for  her  discharge  or  for 
her  commitment  for  trial,  and  it  was  then  competent  for  the  Sessions 
Judge,  if  he  thought  proper  to  direct,  under  Section  436,  her  commit- 
ment without  waiting  for  a  Magistrate  to  formally,  and  in  the 
opinion  of  the  Sessions  Judge  improperly,  discharge  her. 

Section  339,  Criminal  Procedure  Code,  makes  no  provision  for  the 
mode  in  which  a  pardon  is  to  be  withdrawn,  and  the  Magistrate  or 
Court  who  could  have  placed  the  person  accepting  the  pardon  on  his 
trial  in  the  flrst  instance,  is  competent  to  do  so  notwithstanding  the 
pardon,  if  such  Magistrate  or  Court  considers  that  the  conditions  of 
the  pardon  have  not  been  fulfilled.  When  the  person  holding  the 
pardon  is  placed  on  his  trial,  he  will  first  plead  his  pardon,  and  if  ho 
proves  that  it  was  in  fact  granted,  he  will  be  entitled  to  an  acquittal 
unless  the  prosecution  proves  that  (I)  the  accused  has  wilfully  con- 
cealed material  facts,  or  (2)   has  given  false  evidence. 

When  a  pardon  has  been  tendered  and  accepted  in  good  faith,  the 
fact  that  the  Magistrate  had  no  power  to  tender  such  pardon  is  a 
defect  expressly  cured  by  Section  537  of  the  Code         ...  ...  ...  1 

Criiiiinal  Procedure  Code,  1882. — Section   380. — See  Appeal   in   Criminal     Cases, 
No.  1. 

,,  ,,  „  Section  436. — See  Section  339,  snpra. 

„  „  ,,  Section  537. — See  Section  3.39,  supra. 

Criminal  Procedure  Code,  189S.— Section  5 — Act  XI 11  of  1859 — Criminal  Proce- 
dure Godc,  1898,  Sections  5,  83 — Execution  of  toarrants  issued  under 
Act  XIII.  of  1859. — There  is  nothing  in  Section  6,  read  with  Sec- 
tion 83  of  the  Criminal  Procedure  Code,  1898,  which  excludes  from 
the  operation  of  the  latter  section  warrants  issued  under  Act  XIII  of 
1859. 

Held,  therefore,  that  a  Magistrate  has  no  discretion  to  decline  to 
execute  warrants  issued  by  a  Magistrate  of  another  district  under 
Section  1  of  Act  XIII  of  1859,  and  forwarded  to  him  for  execution 
under  Section  83  of  the  Criminal  Procedure  Code  against  persons 
resident  in  his  district         ...  ...  ...  ...  ...  ,,,  ^^^         n 

„  ,,  „  Section  83. — See  Section  5,  supra. 

„  „  „  Sections   190,    191. — Criminal    Procedure    Code, 

.1898,  Sections  190  (1)  (o),  191,  534 — Omission  to  comply  with  require- 
onents  ff  Section  191  rf  the  Code. — The  Magistrate  having  taken  cogni- 
zance of  an  offence  under  clause  (c)  of  sub-section  (1)  of  Section 
190  of  the  Criminal    Procedure   Code,    1898,  proceeded  to  try   the 
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case  himself,  and  before  commencing  to  record  evidence  omitted  to 
inform  the  accused  that  he  was  entitled  to  have  the  case  tried  by 
another  Court  as  prescribed  by  Section  191  of  the  Code.  The 
accused  having  been  convicted  appealed  to  the  Sessions  Judge,  and 
made  it  one  of  the  grounds  of  his  appeal  that  the  omission  to  comply 
with  the  term  of  Section  191,  invalidated  the  trial.  The  Sessions 
Judge,  however,  overruled  this  contention,  I'elying  on  the  analogy  of 
Section  5.3-i  of  the  Code. 

Held,  that  inasmuch  as  the  Magistrate  had  interested  himself  very 
considerably  in  instituting  the  prosecution,  and  as  his  mind  could  not 
under  the  circumstances  have  been  completely  free  from  bias,  it  was 
incumbent  on  him  to  comply  with  the  terms  of  Section  191,  and  to 
afford  the  accused  an  opportunity  of  making  his  election. 

The  Court  accordingly  set  aside  the  conviction  and  ordered  a 
new  trial  before  another. Magistrate      ...  ...  ...  ...  ...  13 

Criminal  Procedure  Code,  \S98,  Section  195. — Sanction  for  prosecution — Subordi- 
nation of  Courts. — See  Criminal  Courts,  Subordination  of — 

„  „  „  Section  534. — See  Sections  190,  191,  supra. 

„  ,,  „  Sech'ora  545 — Criminal  Procedure  Code,  \S9B,  Section 

54:5 — Culpable  Jiomicide — Power  of  Court  to  yravt  compensation — Act  Kill 
of  1855 — '^  Injuty" — Penal  Code,  Section  44; — Enhancement  of  sentence. 

Held,  by  the  Full  J3ench,  that  it  is  competent  to  a  Court,  under 
Section  545  of  the  Criminal  Procedure  Code,  1898,  to  award  part  of 
the  fine  imposed  under  Section  304  of  the  Penal  Code  for  the  offence 
of  culpable  homicide  not  amounting  to  mui-der  to  the  widow  of  the 
person  killed,  in  compensation  for  the  injury  caused  by  the  offence 
committed,  the  loss  of  her  husband's  support  affecting  a  widow  pre- 
judicially in  a  legal  right,  and  being  therefore  "  an  injury  "  as  defined 
in  Section  44  of  the  Penal  Code,  for  which  substantial  compensation 
can  be  awarded  by  a  Civil  Court  (I.  L.  R.,  XII  Mad.,  352,  and  I,  L.  jB., 
XXI  Mad.,  74  (F.  B.),  not  followed). 

Where  the  accused,  enraged  by  vile  abuse  addressed  to  him  by  de- 
ceased, struck  the  latter  a  severe  blow  on  the  head  with  the  first  thing 
that  came  to  hand,  viz.,  a  wooden  lamp-stand,  Avhich  blow  fractured 
the  skull  and  caused  death  not  long  afterwards,  held,  by  the  Division 
Bench  that  a  sentence  of  two  years'  rigorous  imprisonment,  including 
two  months'  solitary  confinement  and  a  fine  of  Rs.  100,  or,  in  default, 
Hix  months'  further  rigorous  imprisonment,  passed  by  the  District 
JMagistrate  was,  under  the  circumstances  of  the  case,  not  inadequate, 
and  should  not  be  enhanced. 

Per  Chatterji,  J.  (in  Chambers). — An  enhancement  of  sentence 
should  lake  place  only  when  the  sentence  awarded  is  manifestly  in- 
adequate, and  the  powers  of  the  Chief  Court  for  such  purpose  should 
be  exercised  only  under  exceptional  circumstances        17 

Criminal  trial. — Practice— lief usal  of  District  Magistrate  to  summori  ivitnesses  for 
defence  without  expenses  being  paid  by  accused. —  An  order  by  a  District 
^lagistrate  refusing  to  summon  witnesses  for  the  defence  without  their 
expenses  being  paid  by  the  accused,  although  legal,  should  be  passed 
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very  sparingly,  and  is  an  improper  order  in   a  ease  "wliere  the  accused 
is  unable  or  nnwillicg   to  deposit  the  money,  and  the  result  is  that  he 
is  convicted  without  his  witnesses  being  heard,  specially  if  the  case  is 
one  in  which  a  severe  sentence  is  inflicted  ...  ...  ...  ...  7 

Cfiminal  trial. — Hearing  -fixed  for  specified  date,  but  subsequently  accelerated — 
Accufed's  pleader  unable  to  attend  at  hearing  on  altered  date. — On 
the  16th  May  the  trial  of  accused  was  fixed  for  the  26th  May  and 
petitioners'  chief  pleader  was  informed  of  the  latter  date,  but  on  the 
17th  the  date  of  hearing  was  changed  to  the  18th.  The  said  pleader 
was  informed  of  the  change  by  telegram,  and  in  reply  telegraphed  to 
the  effect  that  he  could  not  appear  on  the  18th,  and  asked  to  have  the 
hearing  fixed  for  the  23rd.  Contrary,  however,  to  this  request  and  the 
wishes  of  the  accused's  other  pleaders,  the  trial  was  proceeded  with 
on  the  18th,  and  continued  till  the  21st,  when  the  case  was  decided  and 
accused  convicted. 

Held,  that  the  procedure  of  the  Magistrate  was  improper,  and  gave 
accused  just  cause  for  complaint.  If  there  were  any  reasons  for  accel- 
erating the  date  of  hearing,  the  trial  should  not  have  been  concluded 
and  judgment  pronounced  without  waiting  nntil  the  date  desired  by 
accused's  pleader  or  the  date  originally  fixed,  hearing  the  pleader  and 
allowing  him  to  recall  any  of  the  witnesses  he  wished. 

The  Chief  Court,  howevei-,  refused  to  order  a  re-trial  of  accused  on 
the  ground  that  the  irregularity  and  impropriety  of  the  procedure  bad 
not,  under  the  circumstances  of  this  case,  occasioned  any  failure  of 
justice  ...         ...         ...         ...         ...         ...         ...         ...         ,.,         14 

D. 

Date  fixed  for  Criminal  trial,  alteration  of. — See  Criminal  trial,  No.  2. 

Disqualification  of  Magistrate. — Criminal  Procedure  Code,  1882,  Sections  SO,  .35,  337, 
380 — Omission  by  District  Magistrate  to  .siilmit  sente^tces  passed  by  him 
for  confirmation  by  Sessions  Judge — Appeal  by  accused  to  Sessions  Judge — 
Procedure — District  Magistrate  at  whose  instance  pardon  teas  tendered  to 
approvers  trying  case  himself  —Penal  Code,  Section  395. — See  Appeal  in 
Criminal  Cases,  No,  1. 

E. 

JEnhancement  of  Sentence. — See  Criminal  Procedure  Code,  1898,  Sectionhih. 

Evidence  as  to  character. — See  Criminal  Procedure  Code, 18S2,  Section  110,  No.  2. 

Evidence— False.— See  Sanction  for  prosecution. 

Excise  Act,  1896.— Section  51.  — Excise  Act,  1896,  Section  51. — Animals  and 
conveyances  liable  to  confiscation. — Accused  was  found  with  1^  seer 
of  country  liquor  in  his  possession.  He  was  carrying  it  in  two 
bottles  in  his  waistcost  pockets,  and  was  riding  on  a  mare  at  the 
time.  He  was  convicted  under  Section  51  of  the  Excise  Act,  1896, 
and  sentenced  to  a  fine  of  Rs.  20,  and  the  mare  on  which  he  was 
riding  was  confiscated. 

Held,  that  the  order  confiscating   the  mare,  even  if  legal,  was  harsh 
and  unnecessary,  and  must  be  set  aside. 
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Semhle  :  Animals  ?.nd  conveyances  liable  to  confiscation  under  the 
Act  ai'e  those  on  which  illicit  liquor  is  loaded,  and  an  animal  on -which 
a  man  is  merely  i-iding  -with  such  liquor  in  his  pockets  does  not  come 
under  that  description         ...  ...  ...  ...  ...  ...  ...         10 

p. 

False  Evidence.—  See  Sanction  for  prosecution. — 

G. 

Gamhliug  Act,  \S67.— Gambling  Act,  1S67,  Sections  8,  l^ — Confiscation  of  pro- 
perty belonging  to  person  acquitted  on  trial. — The  words  "  on  conviction  " 
m  Section  8  of  the  Gambling  Act.  1867,  are  intended  to  confer 
jurisdiction  to  order  forfeiture  only  in  cases  where  there  is  a  convic- 
tion, and  clearly  mean  that  it  cannot  be  exercised  where  there  is  no 
conviction.  Nor,  even  where  there  is  a  conviction,  is  the  power  to 
order  forfeltui^e  unlimited,  such  power  being  necessarily  restricted 
to  property  belonging  to  convicted  persons,  and  not  extending  to 
property  belonging  to  persons  sent  up  for  trial,  but  acquitted  under 
Section  11  of  the  Act  ...  ...  ...  ...  ...  ...  ...  5 

"General  Reputation." — See  Criminal  Procedure  Code,  1882,  Section  110. 

Good  behaviour — Security  for. — See  Criminal  Procedure  Code,  1882,  Section  110. 

Goods  clerk — Public  Servant. — See  Penal  Code,  Section  161. 

Qovernment  —Apfeal  by,  from  order  of  acquittal. — See  Appeal,  Criminal  Cases, 
No.  3. 

M. 

Magistrate.— Criminal  Procedure  Code,  1882,  Sections  80,  .35,  337,  380 — Omission 
by  District  Magistrate  to  submit  sentences  passed  by  him  for  confirmation 
by  Sessions  Judge — Appeal  by  accused  to  Sessions  Judge — Procedure — 
District  Magistrate  at  tohose  instance  pardon  was  tendered  to  approvers 
trying  case  himself  -Penal  Code,  Section  395.  -See  Appeal  in  Criminal 
Cases,  No.  1. 

„  Criminal  Procedure  Code,  1882,  Section  110 — Security  for  good  beha- 

viour — General  repute — Evidence-— Personal   knowledge   of   Magistrate.— 
See  Criminal  Procedure  Code,  1882,  Section  110. 

0. 

Oathi  Act,  1873.— See  Sanction  for  Prosecution,  No.  3. 

p. 

Pardon. — Criminal  Procedure  Code,  1882,  Sections  ?jO,  35,  337,  'S80—0niis.iion  by 

District  Magistrate  to  submit  sentences  passed   by  him  for  confirmation    by 

Sessicns  Judge — Appeal  by  accused  to  Sessions  Judge — Procedure — District 

Magistrate  at  whose  instance  pardon  was  tendered  to  approvers   trying  case 

■  himself — Penal  Code,  Section  ^]96.—8eo  Appeal  in  Criminal  Cases,  No.  1. 

„  Criminnl  Procedure  Code,  1882,  Sections  337,  339,  436,  5^7. —Tender  of 

pardon  f I)  accomplice — Sessions  Judge  ivithdrawing  pardon  and.  commitlifig 
accnmjdi-te  for  trial — Authority    of  Magistrate    to    tender  pardon. — See 
Crimiiiitl  Procedure  Code,  1882,  Section  339. 
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fenal  Code — Section  44. — Criminal  Procedure  Code,  1898,  Seetion  545 — Culpable 
homicide — Power  of  Court  to  grant  compensation  —  Act  XIII of  1855  —  "  In- 
jury."— See  Criminal  Procedure  Code,  1898,  Section  545- 

„  ,,  Section  \6l. — "  Public  servant  " — Railway  Act,  1890,  Sections  3,  137 
—  Railway  servant  at  time  of  offence  temporarily  employed  in  service  other 
than  that  of  a  Railway — Goods  clerk.  — A.  goods  clerk  employed  by  a 
Kailvvay  Administration  is  a  Railway  servant  within  the  meaning  of 
Section  3  (7)  of  the  Railways  Act,  1890,  and  under  Section  137  of  the 
said  Act,  is  also  a  public  servant  for  the  purposes  of  Chapter  IX  of 
the  Indian  Penal  Code. 

Railway  servants  proper  as  long  as  they  do  not  cease  to  be  such 
continue  to  be  "  public  servants  "  for  the  purposes  of  Chapter  IX  of 
the  Indian  Penal  Code,  whatever  functions  they  may  be  temporarily 
discharging  at  the  time  when  the  offence  by,  or  in  respect  of,  them  is 
committed. 

A  goods  clerk  in  the  employment  of  a  Railway  Administration  sus- 
pected certain  frauds  in  the  goods  oflBce,  and  made  a  report  to  that 
effect  to  his  superiors.  The  matter  was  subsequently  taken  up  by  the 
Police,  and  brought  to  the  cognizance  of  the  District  Magistrate,  who 
referred  it  to  the  Police  for  inquiry.  The  goods  clerk  had  meanwhile 
been  deputed  to  assist  the  Police  in  the  discovery  and  prosecution  of 
the  culprits,  and  while  on  such  duty  was  approached  by  the  accused, 
who  offered  him  Rs.  500  if  he  closed  the  inquiry,  and  returned  the 
books  unchecked.  The  goods  clerk,  who  was  throughout  in  communi- 
cation with  the  Police,  contrived  to  have  the  conversation  over-heard 
by  witnesses,  and  asked  the  accused  to  bring  the  money.  They  did  so, 
and  were  arrested  by  the  Police  in  the  act  of  banding  it  over  to  the 
clerk.  The  District  Magistrate  convicted  the  accused  under  the  second 
clause  of  Section  161  of  the  Penal  Code,  but  they  were  acquitted  on 
appeal  by  the  Sessions  Judge,  on  the  ground  that  at  the  time  of  the 
offence  the  clerk  was  employed  to  assist  the  Police  in  the  inquiry,  and 
was  not,  therefore,  at  that  time  a  Railway  servant,  as  deBned  iu  Sec- 
tion 3  (7)  of  the  Railways  Act,  1890,  and  consequently,  not  a  "public 
servant  "  for  the  purposes  of  Chapter  IX  of  the  Penal  Code.  On 
appeal  by  Government  against  the  order  of  acquittal, 

Held,  that  inasmuch  as  the  goods  clerk  had  not  at  the  time  of  the 
offence  any  official  functions  in  the  discharge  of  which  he  could  have 
shown  the  favour  in  consideration  of  which  the  bribe  was  offered,  the 
offence  was  not  covered  by  the  second  clause  of  Section  161,  Penal 
Code. 

But,  held,  that  the  offence  fell  under  the  third  clause  of  Section  161. 

The  accused  thought  that  the  clerk  alone  possessed  the  technical 
knowledge  necessary  to  bring  home  the  suspected  fraud  to  them  from 
the  records  of  the  goods  oflSce,  and  that  if  he  represented  to  the  Police 
that  there  was  nothing  disclosed  in  the  accused's  books,  on  comparison 
with  the  Railway  records,  to  prove  anything  against  them,  he  would 
probably  succeed  in  persuading  the  Police  Inspector  in  charge  of 
inquiry,  who  was  a  public  servant,  acting  as  such,  to  make  a  report 
to  that  effect  to  the  District  Magistrate,  and  to  get  the  case  dismissed 
aud  the  books  returned       <         ...        ,, 


No. 
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Feiial  Code — Section  198. —  Sanction  for  prosecution— Penal  Code,  Section  198 — 
False  evidence — Inquiry  under  Act  XXXVIl  of  1850 — Repeal  of  Section 
17  of  Act  XXXVJIof  1850,  efect  of—Oath^  Act,  1878,  Sections  4,  U— 
Validity  of  sanction. — See  Sanction  for  I' rosecution,  So.  3. 

„  „  Section  194. — Penal  Code,  Section  194  — Sanction  for  jirosecntion. — 
Where  an  application  is  made  for  sanction  for  prosecution  for  an 
ofFence  punishable  under  Section' 194  of  the  Penal  Code,  either  the 
application  or  the  sanction  should  indicate  to  the  person  to  be  prose- 
cuted what  story  or  statement  is  alleged  to  be  false       ...  ...  ...  8 

n  „  Sections  451,  456. — Penal  Code,  Sections  451,  456,  509 — Intent  ion  to 
commit  offence — Rescue  from  illegal  arrest. — In  a  case  where  it  was 
])roved  that  the  accused  was  found  at  night  inside  cornplainant'.s  house, 
where  he  had  gone  for  the  purpose  of  ^visiting  the  latter's  widowed 
daughter-in-law,  a  woman  of  loose  character,  with  whose  knowledge 
and  consent  he  had  in  all  probability  entered  the  room. 

Held,  by  the  Chief  Court,  on  the  revision  side,  that  accused  had 
been  wrongly  convicted  under  Section  456  of  the  Penal  Code,  as  he 
liad  none  of  the  intentions  necessary  to  constitute  the  offence  described 
in  Section  451  of  the  Code,  nnd  could  hardly  have  had  the  intention  of 
committing  the  offence  described  in  Section  509. 

Held,  therfore,  that  inasmuch  as  the  apprehension  of  accused  was 
illegal  under  Section  59  of  the  Criminal  Procedure  Code,  his  conviction 
under  Section  224,  and  that  of  his  brother's,  under  Section  225  of  the 
Penal  Code,  must  be  set  aside         ...         ...         ...         ...         ...         ,,.         12 

,,       ,,         Section  509. — See  Sections  451,  456,  supra. 

Perjury — Sec  Venal  Code,  Section  194. 

„         Sanction  for  Prosecution,  No.  8. 

Public  Servant.— Sco  Penal  Code,  Stction  161. 

R. 

Railiojy  Jet,  1890. — Sections  8,  187 — See  Penal  Code,  Section   IGI. 
Rescue  from  arrest. — Sea  Penal  Code,  Section  456. 

s. 

Sanction  for  Prosecution.  —  Criininal  Courts,  Subordination  of — Ciiminnl  Procedure 
Code,    1898,    Section  195  (7).— See  Criminal  Courts,  Subordination  of. 

„  „  Penal    Code,   Section    194 — Sanction  for  prosecution. — 

See   Penal  Code,  Section  194. 

„  M  Sanction  for  prosecution-' Penal  Code,   Section    198— 

False  evidence— Inquiry  under  Act  XX XVI I  of  ]850— Repeal  of  Section 
17  of  Act  XXXVIl  of  1850,  effect  of-0,jths  Act,  1873,  Seciions  4,  14— 
Validity  of  sanction. — Certain  persons  having  given  evidence  before 
C'oniniissioners  appointed  under  Act  XXXVIl  of  1850  to  hold  an  in- 
<piiry  into  tlie  beiiaviour  of  certain  Judicial  OHJccr,  the  said  Commis- 
hirn.ers  thereafter  on  the  application  of  tiie  Government  Advocate,  but 
without  notice  to  the  accused,  granted  sanction  for  their  prosecution 
under  Section  198  of  the  Peual  Code.     At  the  commencement   of   the 
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trial  before  the  District  Magistrate,  preliminary  objections  were  taken 
as  to  the  nature  and  validity  of  the  sanction,  but  were  overruled, 
whereupon  accused  applied  to  the  Chief  Court  on  the  revision  side,  and 
it  was  contended,  on  their  behalf,  that  the  sanction  should  be  set  aside 
because,  inter  nlin,  (1)  the  repeal  of  Section  17  of  Act  XXXVIl  of 
1850  by  Act  Xll  of  1876  showed  that  it  was  not  intended  that  witnes- 
ses who  gave  false  evidence  before  a  Commission  appointed  under  the 
first-mentioned  Act  should  be  punished  therefor,  and  (2)  the  sanction 
was  vague  and  indefinite,  granted  without  notice  to  accused,  and  was 
not  necessary  for  the  ends  of  justice. 

B^eW,  that  Section  17  of  Act  XXXVII  of  1850  had  been  repealed 
merely  because  the  provision  therein  contained  had  been  rendered 
obsolete  by  the  enactment  of  the  Penal  Code  and  the  Oaths  Act,  1878, 
and  that  inasmuch  as  the  Commissioners  were  empowered  under  Act 
XXXVIl  of  1850  to  receive  and  record  evidence,  they  were  authorised 
under  Section  4  of  the  Oaths  Act  to  administer  oaths  and  affirmations 
in  the  exercise  of  the  power  so  conferred  on  them. 

Held,  therefore,  that  under  Section  14  of  the  Oaths  Act,  witnesses 
examined  before  the  said  Commissioners  were  bound  to  state  the 
truth,  and  rendered  themselves  liable  to  be  prosecuted  under  Section 
193  of  the  Penal  Code  if  they  testified  falsely. 

held,  further,  that  the  sanction,  read  as  it  should  be  with  the  appH- 
cation  for  sanction,  was  sufficiently  explicit ;  that,  under  the  circum- 
stances of  the  case  previous  notice  to  the  accused  was  niiiiecessary,  and 
finally  that  the  prosecution  of  witnesses,  who  gave  false  evidence  in 
an  inquiry  such  as  that  in  question  was  obviously  in  the  interests  of 
justice  ...  ...  ...  ...  ...         ...  ...  ...  ...  18 
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mon witnesses  for  the  defence  without  their  expenses  being  paid  by  the 
accused,  although  legal,  should  be  passed  very  sparingly,  and  is  an 
improper  order  in  a  case  where  the  accused  is  unable  or'unwilling  to 
deposit  the  money,  and  the  result  is  that  he  is  convicted  without  his 
witnesses  being  heard,  especially  if  the  case  is  not  in  which  a  severe 
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CRIMINAL  JUDGMENTS. 


No.  1. 

Before  Sir  Charles  Roe,  Kt.,  Chief  Judge,  and  Mr.  Justice 

Reid. 

MUSSAMMATTABAN,— (Accused)— Pl-JTITIONER, 

Versus  ^  Revision  Sidi, 

QUEEN-EMPRESS,— RESPONDENT. 
Case  No.  2389  ofl  897. 

Criminal  Procedure  Code,  1882,  Sections  337,  339,  43G,  537 — Tender  of 
pardon  lo  accomplice — Sessions  Judge  luithdrawing  pardon  and  commitiimj 
accomplice  for  trial — Authority  of  Magistrate  to  tender  pardon. 

Two  women  were  suspected  of  the  mardcr  of  one  K.  8.,  and  it 
appeared  from  the  record  that  a  Magistrate  of  the  1st  class  tendered  a 
pardon  (which  was  accepted)  to  one  of  them,  Mussammat  T.,  before  the 
case  was  chalaned  to  him  by  the  Police,  and  committed  the  other,  Mussam- 
mat D.,  to  the  Sessions  Court  for  trial  on  a  charge  of  murder.  Mussammat 
T.  gave  evidence  as  a  witness  against  Mussammat  D.,  both  before  the 
committing  Magistrate  and  in  the  Court  of  Sessions.  The  Sessions 
Judge,  in  acquitting  Mussammat  D.,  directed  the  withdrawal  of  Mussam- 
mat T.'s  pardon,  which  he  also  found  to  have  been  given  without  proper 
authority,  and  her  commitment  for  trial  on  a  charge  of  murder. 
Mussammat  T.  applied  to  the  Chief  Court  to  set  this  order  aside. 

Held,  that  the  order  of  the  Sessions  Judge  must  be  regarded  as 
one  under  Section  436  of  the  Criminal  Procedure  Code,  for,  although 
there  had  as  yet  been  no  formal  discharge  of  Mussammat  T.,  yet,  as  she 
had  been  ordered  to  be  placed  on  bail  by  the  Magistrate  as  required  by 
Section  337  of  the  Code,  she  must  be  regarded  as  an  accused  person  till 
the  close  of  the  trial  of  Mussammat  D.,  when  there  would  necessarily  be 
either  a  formal  order  for  her  discharge  or  for  her  commitment  for  trial, 
and  ifc  was  then  competent  for  the  Sessions  Judge,  if  he  thought  proper 
to  direct,  under  Section  436,  her  commitment  without  waiting  for  a 
Magistrate  to  formally,  and  in  the  opinion  of  the  Sessions  Judge  impro- 
perly, discharge  her. 

Section  339,  Criminal  Procedure  Code,  makes  no  provision  for  the 
mode  in  which  a  pardon  is  to  be  withdrawn,  and  the  Magistrate  or  Court 
who  could  have  placed  tho  person  accepting  the  pardon  on  his  trial  iu 
the  first  instance,  ia  competent  to  do  so  notwithstanding  the  pardon,  if 
such  Magistrate  or  Court  considers  that  tho  conditions  of  the  pardon 
have  not  been  fulfilled.  VVhou  tho  i)Grsou  holding  the  pardon  is  placed 
on  his  trial,  bs  will  first  plead  hiij  pardon,  uud  if  he  prorei  that  it  was 
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ID  fact  grauted,  he  will  be  entitled  to  an  acquittal  unless  the  prosecution 
proves  that  (1)  the  accused  has  wilfully  concealed  material  facts,  or  (2) 
has  given  false  evidence. 

When  a  pardon  has  been  tendered  and  accepted  in  good  faith,  the 
fact  that  the  Magistrate  had  no  power  to  tender  such  pardon  is  a  defect 
expressly  cured  by  Section  537  of  the  Code. 

Petition  for  revidon  of  the  order  of  Kazi  Muhammad  Aslant 
O.M.6.,  Sessions  Judge,  Lahore  Division,  dated  \Sth  August 
1897. 

The  judgment  of  the  Court  was  delivered  by 

2lst  Jany,  1898.  Roe,  C.  J. — From  the  order  of  the  Sessions  Judge  it  ap- 

pears that  two  women,  Mussammat  Dewan  and  Mnssammat 
Taban,  were  suspected  of  the  murder  of  one  Kharak  Singh  by 
administering  to  him  arsenic  ;  that  a  pardon  was  tendered  to 
and  accepted  by  Mussammat  Taban  under  Section  337,  Crim- 
inal Procedure  Code,  and  she  gave  evidence  as  a  witness 
against  Mussammat  Dewan  both  before  the  committing 
Magistrate  and  in  the  Court  of  Sessions.  The  Sessions  Judge, 
iu  acquitting  Mussammat  Dewan,  has  directed  the  withdrawal 
of  Mussammat  Taban's  pardon,  which  he  also  finds  to  have 
been  given  without  proper  authority,  and  her  commitment  for 
trial  on  a  charge  of  murder.  Mussammat  Taban  applies  to 
this  Court  to  set  aside  this  order. 

We  think  that  the  order  of  the  Sessions  Judge  should  be 
looked  on  as  one  under  Section  436,  Criminal  Procedure  Code, — 
♦  .  that  is  as  one  ordering  the  commitment  of  a  person  who  has  been 
improperly  discharged  by  a  Magistrate.  It  is  true  that  there 
has  as  yet  been  no  formal  discharge  of  Mussammat  Taban,  but 
she  was  ordered  to  be  placed  on  bail  by  the  Magistrate  as 
required  by  Section  337,  Criminal  Procedure  Code,  and  she 
must  be  regarded  as  in  the  position  of  an  accused  person  down 
to  the  conclusion  of  the  trial  of  Mussammat  Dewan.  At 
the  close  of  that  trial,  there  would  necessarily  be  cither 
a  formal  order  for  her  discharge  or  for  her  commitment  for 
trial.  And  it  appears  to  us  that  if  the  Sessions  Judge  thought 
she  ought  to  be  committed  for  trial,  he  could,  under  Section 
'136,  Criminal  Procedure  Code,  have  directed  this  without 
waiting  for  a  Magistrate  to  formally,  and  in  the  opinion  of  the 
Sessions  Judge  improperly,  discharge  her. 

Section  339  makes  no  provision  for  the  mode  in  which  a 
pardon  is  to  be  withdrawn,  and  the  reason  no  doubt  is  that  no 
special  provision  is  necessary.  The  Magistrate  or  Court  who 
could  have   placed   the  persuu   accepting  the  pardon  on  In, 


Jany.  1898,  1  CRIMINAL  JUDGMENTS-No.  1. 

trial  in  the  first  instance  is  competent  to  do  so  notwithstand- 
ing the  pardon,  if  the  Magistrate  or  Conrt  considers  that  the 
conditions  of  the  pardon  have  not  been  fnlfilled.  When  the 
person  holding  the  pardon  is  placed  on  his  trial,  he  will  first 
plead  his  pardon.  If  he  proves  that  it  was  in  fact  granted, 
then  the  prosecution  will  have  to  show  that  (1)  the  accused 
has  wilfully  concealed  material  facts,  or  (2)  given  false 
evidence.  If  the  prosecution  fails  to  do  this,  the  accused 
would  be  entitled  to  an  acquittal. 

We  think  we  shonld  be  justified  in  interfering  on  Revision 
with  an  order  directing  the  trial  of  an  accused  person  holding 
a  pardon  if  there  is  no  good  prima  facie  proof  that  the 
conditions  of  the  pardon  have  been  broken. 

In  the  present  case  we  may  first  briefly  dispose  of  the 
objection  put  forward  by  the  Sessions  Judge  that  the  pardon 
itself  was  irregular,  as  Mr.  Abbott,  the  Magistrate  who  granted 
it,  had  no  power  to  do  so.  Mr.  Abbott  was  a  Magistrate  of  the 
first  class  in  charge  of  the  Kasur  Sub-Division,  and  he  even- 
tually committed  the  case  for  trial.  It  is  true  that  he 
tendered  the  pardon  before  the  case  was  "  chalaned  "  to  him 
by  the  Police,  and  it  does  not  appear  that  he  was  specially 
authorized  by  the  District  Magistrate  to  tender  the  pardon. 
It  is  probable  that  Mr.  Abbott  was  enquiring  into  the  case 
before  it  was  "  chalaned  "  to  him  by  the  Police  (see  Punjah 
Record  No.  3  of  1877,  Criminal),  but  it  is  not  necessary 
for  ns  to  enquire  fui-ther  into  the  facts,  as  there  can  be  no  doubt 
that  the  pardon  was  tendei^ed  and  accepted  in  good  faith, 
and  even  if  Mr.  Abbott  had  no  power  to  make  the  tender,  the 
defect  is  expressly  cured  by  Section  537,  Criminal  Procednro 
Code. 

As  to  whether  there  is  prima  facie  proof  that  Mnssammat 
Taban  has  (1)  wilfully  kept  back  the  truth,  or  (2)  given  false 
evidence,  the  finding  of  the  Sessions  Judge  apparently  is  nofc 
that  she  has  wilfully  concealed  anything,  but  that  she  has 
given  false  evidence  by  stating  that  Bahadar  was  present 
when  she  and  Mussammat  Dewan  were  grinding  and  mixing  the 
arsenic,  whereas  she  originally  stated  only  that  he  was  present 
when  Mussammat  Dewan  gave  the  "  khir  "  to  Kharak  Singh. 
The  Sessions  Judge  considers  that  the  addition  was  made  in 
order  to  strengthen  the  case  against  Mussammat  Dewan.  This 
may  be  so,  but  the  Sessions  Judge  is  mistaken  in  saying 
that  there  is  a  discrepancy  between  her  own  and  Bahadar's 
statements  on  the  point  before  the  committing  Magistrate  and 
at  the  trial.    The  record  shows  that  oh  both  occasions  both 
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Mussammat  Taban  and  Bahadar  stated  that  the  latter  was 
present  at  the  mixing  or  kneading.  The  statement  may  very 
probably  be  false,  and  the  fact  that  it  was  not  made  in  an 
original  statement  to  the  Police,  or  elsewhere,  woald  be  a  good 
reason  for  distrnsting  it.  Bnt  it  certainly  cannot  be  said  that 
there  is  actual  proof  that  it  is  false.  And  even  if  it  were 
proved,  we  should  hesitate  to  allow  the  accused  to  be  placed  on 
her  trial  for  murder  merely  because  she  had  at  the  instiga- 
tion of  the  Police  made  a  slight  addition  to  her  first  statement, 
in  order  to  strengthen  the  case  for  the  prosecution. 

We,  therefore,  set  aside  the  order  directing  that  Mussam- 
mat Taban  be  committed  for  trial  and  order  her  discharge. 

Application  allowed. 

No.  2. 

Before  Mr.  Justice  Frizelle. 
^  AJMAL  SHAH,— (Accused),— PETITIONER, 

BiTisioN  SiDK.  /  Versus 

I  QUEEN-EMPRESS,-RESPONDENT. 

Case  No.  2779  of  1897. 

Criminal  Procedure  Code,  1882,  Section  110 — Security  for  good  behaviour 
—  General  reputation — 

For  a  man  to  have  a  bad  general  reputation  it  is  not  necessary  that 
there  shoald  be  no  one  to  give  him  a  good  cbaracter,  but  it  is  necessary 
that  the  evidence  should  be  so  strong  as  to  leave  no  doubt  what  a  man's 
general  repute  is.  When,  therefore,  as  good  witnesses  come  forward  to 
etate  that  a  man's  reputation  is  good  as  those  who  state  the  contrary,  it 
cannot  be  said  that  his  reputation  is  bad,  unless  there  is  something  to 
corroborate  the  witnesses  against  him. 

No.  2,  Punjab  Record,  1897,  Criminal,  explained. 

Peiiiion  for  revision  of  the  order   of  Captain  P.   S.  M.  Bnrllon, 
District  Magistrate,  Jhang,  dated  8th  September  1897. 
Oertel,  for  petitioner. 
Sinclair,  Government  Advocate,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

5th  Feby.  1898.  Frizelle,  J. — I  think  I  cannot  help  revising  the  order   in 

this  case  and  Alam  Sher's.  Petitioner  has  been  fonnd  to  be 
an  habitual  receiver  of  stolen  property  on  evidence  of  general 
repute.  On  considering  that  evidence  and  the  evidence  for 
the  defence,  I  do  not  think  that  it  is  proved  that  he  is  by 
general  repute  an  habitual  receiver  of  stolen  property.  There 
is,  in  my  opinion,  far  better  evidence  that  this  is  not  his 
reputation  than    that  it  is.    The  evidence    against  him   is 
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largely  that  of  persons  admitted  to  be  his  enemies.  The  chief 
witnesses  against  him  now  were  the  chief  witnesses  against 
him  when  he  was  charged  with  being  an  habitual  offender  and 
acquitted  in  1896.  He  was  acquitted  then  on  the  ground  that 
the  case  was  got  up  by  his  enemies,  and  that  he  was  proved 
to  be  a  man  of  good  character.  A  perusal  of  that  judgment  is 
sufficient  to  show  that  it  was  a  very  proper  one,  and  I  do  not 
think  anything  but  fresh  facts  coming  to  light,  or  good  proof 
of  subse;quent  crime  being  attributed  to  him,  would  justify  the 
requisition  of  security  so  soon  after  that  order.  A  great 
many  witnesses  have  been  called  to  prove  that  he  bears  a 
good  reputation.  For  a  mau  to  have  a  bad  general  reputation, 
of  course  it  is  not  necessary  that  there  should  be  no  one  to 
give  him  a  good  character,  and  this  was  not  the  meaning  of  Pun- 
jab Record  No.  2  of  1897.  But  it  is  necessary  that  the  evidence 
should  be  so  strong  as  to  leave  no  doubt  what  a  man's  general 
repute  is.  When  as  good  witnesses  come  forward  to  state  that 
a  man's  reputation  is  good  as  those  who  state  the  contrary,  it 
can  hardly  safely  be  held  that  that  man's  general  reputation  is 
bad,  unless  there  is  something  to  corroborate  the  evidence  of 
the  witnesses  against  him. 

in  the  present  case,  I  think,  the  witnesses  for  the  defence 
are  more  trustworthy  than  those  for  the  prosecution,  as  several 
of  the  latter  are  proved  to  be  influenced  by  enmity,  while  the 
former  include  many  respectable  persons  whose  evidence  I  do 
not  see  equal  reason  for  distrusting. 

It  is  admitted  that  petitioner  (A.jmal  Shah)  has  never 
been  convicted  of  any  offence,  and  that  no  stolen  property  has 
ever  been  found  with  him.  This  alone  is  sufficient  to  throw 
doubt  on  the  evidence  of  his  being  an  habitual  offender.  The 
only  thing  against  him  is  that  security  was  taken  from  him  in 
1884,  and  aijain  in  1890,  and  it  should  be  assumed  that  it  was 
rightly  taken  from  him  ;  but  this  is  quite  insufficient  to  prove 
that  he  is  now  an  habitual  offender.  I  neither  believe  that  ho 
is  proved  to  be  at  present  an  habitual  receiver  of  stolen  pro- 
perty, nor  that  he  bears  the  general  repute  of  being  such. 

As  to  Alam  Sher,  the  case  is  very  much  the  same.  Only 
it  is  on  the  whole  weaker.  He  also  has  never  been  convicted 
or  found  in  possession  of  stolen  property,  and  he  has  never 
been  required  to  give  security.  He  is  a  near  relation  of  Ajmal 
Shah,  and  there  is  every  reason  to  fear  that  he  has  been  pro- 
secuted merely  in  consequence  of  that  relationship.  I  accept 
both  petitions  and  discharge  petitioners  from  their  security. 

Application  allowed. 


Revision  Side. 
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No.  3. 

Before  Sir  Charles  Roe,  Kt.,  Chief  Judge,  and  Mr.  Justice 

8togdon. 
1  QUEEN-EMPRESS, 


] 


Versus 
BATERA  AND  OTHERS— (Accused), 

CaseNo.  2838  of  1897. 

Criminal  Procedure  Code,  1882,  Sections  30,  35,  337,  380 — Omission  by 
District  Magistrate  to  submit  sentences  passed  hy  him  for  confirmation  by 
Sessions  Judge— Appeal  by  accused  to  Sessions  Judge— Procedure — District 
Magistrate  at  ivhose  instance  pardontcas  tendered  to  approvers  trying  case 
himself — Penal  Code,  Section  395. 

The  District  Magistrate  of  Gargaon,  with  enhanced  powers  under 
Section  30  of  the  Criminal  Procedure  Code,  charged  certain  persons  with 
three  separate  offences  of  dacoity,  and  tried  them  for  the  same  at  one 
trial.  He  convicted  four  of  the  accused,  and  passed  on  them  aggregate 
sentences  of  5,  7,  7  and  5  years,  respectively,  but  overlooked  the  fact 
that,  under  Section  35  of  the  Code,  such  sentences  were  single  sentences 
requiring  confirmation  of  the  Sessions  Judge,  and  did  not  submit  them  for 
confirmation.  The  accused  appealed  to  the  Sessions  Judge,  who  sub- 
mitted the  files  to  the  Chief  Court,  with  .a  recommendation  that  the  con- 
victions fihonld  be  quashed  on  the  revision  side,  and  ihe  District  Magis- 
trate directed  to  commit  the  accused  io  the  Sessions.  The  principal 
gronnd  for  the  recommendation  was  that  the  District  Magistrate,  having 
tendered  a  pardon  to  two  approver.*?, 'and  having  examined  them,  was,  by 
the  last  paragraph  of  Section  337  of  the  Code,  incapacitated  from  trying 
the  case  himself.  It  appeared  that  the  pardons  were  tendered  to  the 
approvers  by  a  Magistrate  of  the  Ist  class  at  the  instance,  or  with  the 
sanction,  of  the  District  Magistrate,  and  that  the  approvers  were  examined 
by  the  former  Magistrate,  and  were  subsequently  examined  by  the  District 
Magistrate  in  the  course  of  the  trial. 

Held,  that  the  omission.by  the  District  Magistrate  to  duly  submit  the 
sentences  for  confirmation  could  not  operate  to  change  the  course  of 
appeal,  and  that  the  Sessions  Judge,  on  haviug  the  cases  brought  to  his 
notice  through  the  medium  of  an  appeal,  should  have  proceeded  io  exercise 
his  confirmatory  jurisdiction  under  Section  380  of  the  Code,  whereupon 
the  appeals  would  have  lain  to  the  Chief  Coort  under  Section  408. 

Held  further,  that  the  provisions  of  Section  337  of  the  Code  must  bn 
construed  strictly,  and  that  the  disqualification  created  by  the  last  para- 
graph applies  only  to  that  Magistrate  before  whom  the  suspected  person  is 
brought  face  to  face,  and  who  attempts  to  induce  him  by  promise  of  par- 
don to  make  a  full  and  true  disclosure,  the  examination  referred  to  in  the 
said  paragraph  being  the  one  made  on  tho  tender  of  the  pardon  and  direct- 
ly resulting  from  it,  and  no  t  the  examination  of  the  approvers  in  the 
courM  of  the  trial. 
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Case  submitted  for  orders  by  S.  Clifford,  Esquire,  Sessions  Judge, 
Delhi  Division. 
Sinclair,  Government  Advocate,  for  respondent. 
The  order  of  the  Court  was  as  follows  : — 

Stogdon,   J.— The  Magistrate  of    the    Gnrgaon  District,   Uth  Feby  1898. 
with  enhanced  powers  under  Section  30,   Criminal   Procedure 
Code,  charged  Batera,  Kauda,  Mirza,   Sukhram,  Alfu,  Shitabi 
and  Nanga  with  throe  separate  offences  of  dacoity  at  (1)  Piao 
Kasauli,  (2)  Danwapnr,  and  (3)  Sultanpur,  under  Section  395, 
Indian  Penal  Code,  and  tried  them  for  the   same  at  one  trial. 
He  passed  upon  Batera,    Kauda,    Mirza   and   Alfu  aggregate 
sentences  of  5,  7,  7  and  5  years,  respectively,  but   overlooked 
the  fact  that  under  Section  35,  Criminal  Procedure  Code,  such 
sentences  were  single  sentences  requiring  con6rmation  of  the 
Sessions  Judge,  and  did  not  submit  them  for  confirmation.     The 
convicts  appealed  to  the  Sessions  Judge,   who  submitted  the 
files  to  this  Court  with  a  recommendation  that  the  convictions 
should  be  quashed  on  the  I'cvision  side,  and  the  District  Magis- 
trate directed  to  commit   the.  accused   to  the   Sessions.     The 
principal  ground  for  the  recommendation  is  that  the   District 
Magistrate   having    tendered   a  pardon     to   Har  Chand   and 
Hamida,  and  having  examined  them,  was,  by  the  last  paragraph 
of  Section  337,  Criminal  Procedure  Code,  incapacitated   from 
trying  the  case  himself.     It  was  contended  before  the  Sessions 
Judge  that  the  appeals  all  lay  to  his  Court,    because  the   Dis- 
trict  Magistrate  did   not  pass   the   sentences   subject    to  its 
confirmation,  and  the  accused  were  undergoing  imprisonment 
under  his  sentences,  but  an  omission  on  the  part  of  the  District 
Magistrate  to  comply  with  the  clear  provisions  of  the  law  and 
to  submit   the  sentences  for  confirmation  cannot  operate  to 
change  the  course  of  appeal.     We  consider  that  the  Sessions 
Judge,  on  having  the  cases  brought  to  his  notice  through  the 
medium  of  an  appeal,  should  have  proceeded  to  exercise  his 
confirmatory  jurisdiction  under  Section  380,  Criminal  Proced- 
ure Code.     All  appeals  in   the  case   would  then  have  lain  to 
this  Court  under  the  provisions  of  Section  408,  but,  as  matters 
stand,  they  cannot  be  presented  because  the  case  has  not  been 
disposed  of  by  the  Court  of  Session. 

It  appears  that  pardons  were  tendered  to  Har  Chand  and 
Hamida  by  Rai  Lachhman  Das,  a  1st  class  Magistrate,  at  the 
instance,  or  as  the  Magistrate  expresses  it,  with  the  sanction, 
of  the  District  Magistrate,  and  that  they  were  examined 
by  Rai  Lachhman  Das.    We  think  that  the  provisioDs  of 
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Section  337,  Criminal  Procedure  Code,  must  be  construed 
strictly,  and  that  the  disqualification  created  by  the  last  para- 
graph applies  only  to  that  Magistrate  before  whom  the  suspect- 
ed person  is  brought  face  to  face,  and  who  attempts  to  induce 
him  by  promise  of  pai-don  to  make  a  full  and  true  dis- 
closure. Such  Magistrate  to  a  certain  extent  assumes  the 
functions  of  a  police  oflScer.  and  identifies  himself  with  the 
prosecution,  and  it  was  doubtless  on  that  account  that  it  was 
considered  proper  to  disqualify  him  from  trying  the  case.  As 
regards  the  examination,  we  think  that  a  distinction  may  be 
drawn  between  the  examination  made  by  the  pardon-tendering 
Magistrate,  which  is  equivalent  to  a  police  examination,  and 
that  made  by  the  Magistrate  trying  the  case,  and  we  do  not 
think  that  the  examination  of  the  approvers  made  by  the 
District  Magistrate  in  the  course  of  the  trial  is  one  of  the 
nature  referred  to  in  the  last  para,  of  Section  337.  That 
examination  appears  to  be  the  one  made  on  the  tender  of 
pardon,  and  directly  resulting  from  it. 

For  the  above  reasons  we  cannot  accede  to  the  recommenda- 
tion of  the  Sessions  Judge,  and  we  return  the  cases  to  him,  and 
request  that  he  will  dispose  of  such  sentences  as  require  con- 
firmation under  Section  380,  Criminal  Procedure  Code,  and 
thereafter  submit  the  appeals  for  the  orders  of  this  Court. 
This  order  governs  also  the  trial  of  the  Burhia  Kamalpur  and 
Main  Batauri  dacoity  cases  (Chalan  No.  2),  in  which  sentences 
requiring  confirmation  were  passed  on  Alfu  and  Batera. 

In  the  Cbainawali  case  (Chalan  No.  3)  the  appeal  lies  to 
the  Sessions  Judge,  who  must  dispose  of  it. 


Ma»;jii  18:)S.  ] 
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Revision  Sidk. 


No.  4. 

Before  Mr  Justice  Stogdon  and  Mr  Justice  Beid. 

SIJi£tiA.,-(A.ccosH:D),-PBririOXBR. 

Versus 

QUEEN-EMPRESS,— RESPONDENT. 

Case  No.  1722  of  1897. 

Criminal  Procedure  God^',,  ISSi,  Section  110 — Security  for  good  be- 
haviour— Qensrai  repute — -Evidence — Pergonal  knowledge  of   Magi»trate. 

Accused,  who  was  a  lambardar  of  Kalian  in  the  Chiuiot  tahsil,  was 
ordered  by  the  M  igiatrate  to  execute  a  bond  for  Ra.  1,000,  with  two 
sureties,  for  his  good  behavrioar  for  a  period  of  three  years.  It  appeared 
that  tweaty-oue  persoas  i^ave  evidence  to  the  effect  that  accused  was  a 
habitual  receiver  of  stolen  property,  while  thirty-eight  persons  testiBed 
that  he  was  by  general  repute  a  man  of  unblemished  character.  The  order 
of  the  Magistrate  was  confirmed  on  appeal  by  the  District  Magistrate,  who 
concluded  his  judgment  by  stating  that  he  personally  knew  the  acouned 
to  be  a  well-known  receiver  of  stolen  property,  knowing  it  to  be  stolen. 
The  accused  applied  to  the  Chi'jf  Court  on  the  revision  side. 

Held,  that  the  burden  of  proving  an  aooased's  bad  character  lies  on 
the  prosecution,  and  that,  therefore,  when  the  evidence  on  both  sides  is,  as 
the  Court  found  to  be  in  the  oresent  case,  of  an  indifferent  and  iaterosted 
character,  the  prosecution  must  fail. 

Evidence  as  a  rule  should  be  tested  by  its  quality  rather  than  by  its 
quantity. 

Held,  further,  that  the  case  should  have  been  decided  solely  on  evi- 
dence taken  in  Court,  and  thit  the  District  Magistrate  was  not  eatitled  to 
roly  on  his  own  personal  knowledge. 

The  law  regfirding  security  for  good  behaviour  is  a  hard  law,  which 
can  easily  be  used  as  an  instrument  of  oppression,  and  should  not,  there- 
fore, be  enforced  except  on  the  best  possible  grounds.  It  is  incumbent  on 
Magistr-ites  in  such  cases  to  exercise  the  greatest  caution  and  impar- 
tiality, and  to  be  careful  not  to  be  influenced  by  outside  gossip  and  vague 
rumour. 


Petition  for  revision  of  the  ord'ir  of  Qaptain  F.  8.  HI.  Burlton, 
District  Magistrate,  Jkang,  dated  4ith  May  1897. 

Mahammad  Shafi,  for  petitioner, 

Robiason,  Jauior  Goveratueat  Advocate,  for  respondent. 

The  jadgmeat  of  the  Court  was  delivered  by 

Stogdon,  J.— On  the  23rd  March  last  Lala  Tikkan  Lai,   a  gg.T  ^  »^ 
lit  class  Magistrate  in  the  Jhang  District,   required   Snkha, 
caete  Haral,  lambardar  of   Kalian  in  the  Chiniot    tahsil,  to 
execute  a  bond  for  Ra.  1,000,   with  two  sureties,  for  his    good 
behaviour  for  a  period  of  three  years.  This  order  was  confirmed 
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,  bv  the    Distnct   Magistrate  on  appeal.     Suklia  has   applied  to 

this  Court  on  the  llevision  Side  to  set  it  aside. 

The  Magistrate  foand  that  "overwhelming  evidence  has 
"been  produced  against  him  to  the  eifect  that  he  is  an  habitual 
"receiver  of  gtolen  property  and  disposes  of  it  in  the  adjoining 
"  distticts  of  Gujianwala,  Montgomeiy  andShahpur,  and  the 
"  stolen  property  of  those  districts  passes  tiirougli  his  hands  and 
"  is  disposed  of  in  this  and  other  districts.  It  is  not  proved 
"  that  he  himself  commits  thefts,  but  it  is  suflBciently  proved 
•'  that  he  is  a  b^g  mssngir,  and  through  his  relatives 
"  Bagga,  Muhammad,  Muhabbuta  and  othershe  gets  cattle 
"  lifted,  and  through  him  the  stolen  property  passes  to  the 
"  adjoining  districts." 

Twenty-one  witnesses  were  examined  forthe  prosecution  and 
thirty-eight  for  the  defence.  It  appears  that  in  1896,  Syed 
Jalal  resigned^  the  zaildari  of  Kot  Khnda  Yar  and  accused  along 
with  others  applied  for  the  appointment.  Saleh  Shah,  son  of 
Syed  Jalal,  obtained  it,  but  accused's  action  in  opposing  him  is 
said  to  have  offended  him  and  other  influential  Syeds,  who  on 
that  acconnt  gave  evidence  that  he  was  a  man  of  bad  character. 
The  judgment  of  the  Magistrate  shows  that  he  did  not  place 
much  reliance  on  their  evidence,  but  he  corsidtr<  d  th^t  with- 
out it  there  was  sufficient  and  overwhelming  evidence  which 
proved  beyond  doubt  that  accused  was  a  '*  big  lassnyiry  He 
disposed  of  the  evidence  Ut  the  defence  with  a  remark  that  it 
WHR  not  difficult  for  accuped  and  his  hrother  Slmjawalj.,  zml- 
dar,  to  produce  any  number  of  witnesses  or  headmen  and 
make  them  say  anything  they  chose.  Tlie  District  Magistiate 
apparently  believed  the  evidence  for  the  prosecution,  for  he 
recorded  that  the  plea  of  enniiiy  cuts  both  wr ys,  that  a  dis- 
interested witness  is  an  unknown  quantity  in  this  country,  and 
that  he  did  not  consider  that  any  Court  was  justified  in  reject- 
ing  evidence  on  that  ground  alone.  He,  however,  proceeded  to 
reject  the  whole  of  the  evidence  for  the  defence  on  that  ground, 
for  it  was,  he  said,  such,  as  men  in  accused's  position  could 
always  produce,  *  f.,  it  was  not  disinterested.  He  accounted 
for  accused's  former  immunity  from  prosecution  on  the  groand 
of  his  influence  and  position  and  the  supineness  of  the  authori- 
tieti,  and  concluded  his  judgment  by  stating  that  he  personally 
kAew  the  accused  to  be  a  welUknown  receiver  of  stolen  pro- 
perty, ktiowing  it  to  be  stolen. 

The   prosecution    witnesses     may  be   divided   into   three 
'rouns.  vie  : — Hli  officials,  (2)  Syeds,  (3)  others.     The  ofBcials 
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\\itnesse8  are  Nos.  I,  9,  16,  17,  18,  19,  20  and  21.  The 
Syeds  are  Nos.  2,  3,  11,  18,  14  and  15.  The  others  me  Nos. 
4,  5,  6,  7,  8,  10  and  12.  The  Magistrate  attach<-d  little  or  no 
weight  to  the  evidence  of  the  Syeds,  because  they  were  un- 
doubtedly actuated  by  inimical  motives.  Of  the  others  Nos.  5, 
6  and  8  are  enemies  of  accused  and  No.  10  in  a  friend  of  Syed 
Jalal.  There  remain  the  oSficia'  witnesses  and  Nos.  4,  7  and 
12.  Of  the  oflBcial  witnesses  the  most  impoitant  are  No.  9 
Ahmed  Khan,  Deputy  Inspector  of  Chiniot,  No.  19  Mihr 
Sirijfh,  Seigeant,  stationed  at  Chiniot,  and  No.  21  Wariam  Khan 
Tracker  Sergeant,  also  stationed  at  Chiniot.  Ahmed  Khan 
had,  however,  to  admit  that  he  had  been  in  charge  of  the 
Chiniot  police  station  for  a  short  time  only,  so  his  evidence 
■was  not  of  much  value.  The  evidence  of  No.  16  Sheikh  Amir- 
ad-din,  Tahsildar  of  Chiniot,  was  worth  little  or  nothing.  He 
said  that  during  the  course  of  the  zuildiiri  case  he  had  made 
enquiries  regarding  accused's  character  and  that  the  result 
was  unfavourable  to  him,  but  whether  he  inquired  solely  from 
accused's  enemies  does  not  appear.  The  evidence  of  other 
police  officers  who  are  stationed  in  other  police  stations  and  who 
never  received  any  complaints  against  accused,  is  obviously 
of  little  weight.  The  most  important  evidence  is,  perhaps, 
that  of  witnesses  who  state  that  they  lost  cattle,  suspected 
accused's  relatives  or  servants  of  having  stolen  them  and  went 
to  accused  who  demanded  money,  which  they  never  paid,  and 
made  promises  of  restoration,  which  he  never  kept.  None  of 
them  ever  reported  their  looses  to  the  police,  except  perhaps 
Mir  Dad  No.  12,  who  said  that  he  lost  two  buffaloes  and 
petitioned  the  Di-strict  Magistrate  about  them,  but  did  not 
appear  to  prosecute  his  petiiion,  because  the  accused  promised 
to  restore  them.  Considering  accused's  position  and  influence, 
the  probability  is  that  he  was  often  asked  to  assist  in  the 
recovery  of  cattle,  either  stolen  or  strayed.  It  is  possible  that 
he  m  ly  have  demanded  money  for  his  services,  but  a  few  isolated 
causes  of  this  kind  are  not  sufficient  to  prove  that  he  is  an 
habitual  receiver  of  stolen  property.  Of  his  witnesses  seventeen 
are  la  nhanl  ;rv  and  seven  Hindu  shop-keepers  and  money-lend- 
ers. Pos.^ibly  many  of  them  know  little  or  nothing  about  him 
and  gave  evidence  merely  because  he  asked  them  to  oblige  him, 
bat  the  burden  of  proving  accused's  bad  character  was  on  the 
prosecution,  and  it  can  hardly  bo  maintained  that  the  charge 
against  him  was  established  by  the  evidence  of  interested 
officials,  inimical  Syeds  and  disappointed  owners  of  stolen 
cattle.     If  it  bo  assumed  that  the  whole  of  the  Twitnesses  for 
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the  prosecntion  aad  defence  are  disinterested,  then  the  con- 
viction can  hardly  be  maintained,  for  twenty-one  persons  say 
that  accnsed  is  by  genei-al  repnte  a  receiver  of  stolen  property, 
while  thirty-eight  say  that  he  is  by  general  repute  a  man  of 
unblemished  character.  Evidence  should  as  a  rule  be  tested  by 
its  quality  rather  tban  by  its  quantify.  In  the  present  case  the 
quality  on  both  sides  appears  to  be  indifferent  and  the  prosecu- 
tion must  therefore  fail.  Assuming  that  the  quality  on  both 
sides  is  good,  it  must  also  fail,  because  the  evidence  for  the 
defence  altogether  outweighs  that  for  the  prosecution.  The  case 
is  one  which  must  be  decided  on  evidence  taken  in  Court  just 
like  all  other  criminal  cases,  and  the  District  Magistrate  was  not 
entitled  to  rely  on  his  own  personal  knowledge.  It  has  several 
times  been  pointed  out  by  this  Court  that  the  law  regard- 
ing security  for  good  behaviour  is  a  hard  law,  which  can  easily  be 
used  as  an  instrument  of  oppression,  and  which  should  not 
be  enforced  except  on  the  best  possible  grounds.  It  is  to  be 
feared  that  it  is  often  i-esorted  to  as  a  means  of  ensuring  the 
punishment  of  persons  suspected,  but  not  proved  to  have  com- 
mitted offences  such  as  thefts,  house-breaking,  &c.,  and  it  is 
notorious  that  accusations  of  bad  livelihood  are  constantly 
made,  merely  with  the  object  of  blackening  an  enemy's  char- 
acter and  of  satisfying  feelings  of  spite  and  hatred.  Under 
such  circumstances  it  is  incumbent  on  Magistrates  to  exercise 
the  greatest  caution  and  impartiality,  and  to  be  careful  not 
to  be  influenced  by  outside  gossip  and  vague  rumour.  The 
judgments  of  the  Magistrates  in  this  case  are  of  such  a  nature 
as  to  give  rise  to  a  suspicion  that  they  did  not  approach  the 
decision  of  the  case  with  entirely  unprejudiced  minds. 

As  we  do  not  consider  that  the  order  demanding  security 
was  justified,  we  set  it  aside. 
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No.  5. 

Before  Mr.  Justice  Ghatterji. 
JIWAN—(AccDSEP),— PETITIONER,  "J 

Yersus  f   Rbtision  Side. 

QUEEN-EMPRESS— RESPONDENT.  J 

Case  No.  366  of  lb98. 
Gan.Uing  Act,  1867,  Sections  8,  11— Confiscation  of  property  belonging  to 
person  acquitted  on  trial. 

The  words  "  on  c-onviction  "  in  Section  8  of  tiio  Gambling  Act,  1867, 
are  intended  to  confer  jurisdiction  to  order  forfeiture  only  in  cases  where 
thei'e  is  a  conviction,  and  clearly  mean  that  it  cannot  be  exercised  where 
there  is  no  conviction.  Nor,  even  where  there  is  a  conviction,  is  the 
power  to  order  forfeiture  unlimited,  such  power  being  necessarily 
restricted  to  property  belonging  to  convicted  persons,  and  not  extending 
to  property  belonging  to  persons  sent  up  for  trial  but  acquitted  under 
Section  11  of  the  Act. 

Petition  for  revision  of  the  order  of   Sardar  Gharat  Singh,  Magis- 
trate, Ist  class,  Sialkot,  dated  llth  December  1897. 
The  following  judgment   was  delivered  by 

Chattrrjt,  J. — The  petitioner  was  one  of  the  persons  sent  15^^  April  1898. 
up  for  trial  by  tlie  Police  nnder  the  Gambling  Act,  1867,  but 
was  at  their  recommendation  examined  as  a  witness.  The 
Magistrate  believed  that  he  made  a  true  and  faithful  discovery 
to  the  best  of  his  knowledge  of  all  matters  as  to  which  ho  was 
examined.  Under  Section  11  of  the  Act,  on  which  the  Magis- 
trate acted,  petitioner  was  entitled  to  a  certificate  in  writing 
to  the  above  effect  from  him,  and  to  be  indemnified  against  all 
prosecution  under  the  Act  for  anything  done  up  to  that  time. 
The  Magistrate,  however,  recorded  an  order  of  acquittal. 

The  Magistrate  passed  an  order  of  confiscation  of  all  pro- 
perty seized  by  the  Police  when  they  made  their  raid  on  the 
gaming-house.  A  gold  and  a  silver  ring,  a  small  knife  and  a 
Nanak  Shahi  copper  coin  were  recovered  from  the  person  of 
the  petitioner  during  the  search,  and  the  present  application 
is  for  Betting  aside  the  order  of  confiscation  with  respect  to 
them, 

Section  8  of  the  Gambling  Act  empowers  the  Magistrate, 
on  the  conviction  of  any  person  for  keeping  or  using  any 
common  gaming-house  within  the  meaning  of  the  Act,  or  being 
present  therein  for  the  purpose  of  gaming,  to  order  all  the 
instruments  of  gaming  found  therein  to  be  destroyed,  and  also 
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to  order  all  or  any  of  the  secarities  for  money,  or  other  articles 
seized,  not  being  instruments  of  gaming,  to  be  sold  and  ccn- 
verfccd  into  money,  and  the  proceeds  thereof  with  all  monies 
seized  to  bo  forfeited,  or,  in  his  discretion,  to  order  any  part 
thereof  to  be  returned  to  the  persons  entitled  to  the  same. 

The  section  is  somewhat  widely  worded,  but  I  cannot  read 
it  as  laying  down  that,  in  the  case  of  a  conviction  as    specified, 
all  money  or  other  articles  seized  by  the  Police  may  be  confiscat- 
ed by  the  Magistrate,  or  in  other  words  that  the  order  of  confis- 
cation may  be  passed  as  I'egards  the  property  of  a  person   who 
is  sent  us  for  trial,  bat  is  found   to   have  been  innocently  pre- 
sent at  the   common   gaming-honse,   and  is   acquitted  on   that 
ground.     A  penal  statute   must  be   construed  with   reasonable 
strictness  according  to   the  true   intent  of   the    legislature,    so 
that  "no  cases   shall    be  held  to  fall    within  it,    which  do   not 
"  fall  both   within   the   reasonable    meaning  of   its  terms    and 
"within  the   spirit   and   snopc   of   tlie   enactment."     Maxwell 
Interpretatinn  of  Statutes,   8rd   Edition,    .369 ;    Hardcastle,     2nd 
Edition,   479.     The    words    "  on    conviction "'    are     evidently 
intended  to  confer  jurisdiction  to  order  forfeiture  only  in  cases 
where  there  is  a  conviction,  and  clearly  mean    that    it    cannot 
be  exercised   where    there   is    no   conviction.     They  have  the 
effect  therefore  of  limiting  the  jurisdiction  to  such   cases,    and 
it  would  be  repugnant  to  their  scope  to  hold  that,  where  there 
is  a  conviction,  the  power  to  order  forfcifcare  is  unlimited.     In 
the  absence  of  express  words  to  this  etfect,  such  an  interpreta- 
tion cannot  be  accepted.     The  power   is    thus   necessarily   re- 
.stricted  to  property  belonging  to  convicted  persons. 

The  petitioner  was  acquitted  by  the  Magistrate,  and  he 
must,  for  the  purposes  of  the  section,  be  assumed  to  have  been 
innocently  present  at  the  gaming-house.  Strictly  speaking, 
he  ought  to  have  got  a  certificate  indemnifying  him  against  all 
pro.secutiou  for  anything  done  by  him  in  respect  of  the 
ganaing  for  which  he  was  arrested,  but  I  think  this  would 
have  included  an  indemnity  against  his  property  boino-  for- 
feited, which  is  one  of  the  penalties  imposed  by  the  Gambling 
Act  against  those  who  infringe  its  provisions. 

The  Magistrate  probably  omitted  to  pass  an  order  ro- 
specting  the  petitioner's  property  owing  to  an  oversight. 

I  accept  the  application  and  order  the  petitioner's  pro- 
perty  or  its  equivalent,  if  it  has  boon  sold,  to  bo  restored  to 
him. 

Application  allowed. 


May  1898.  ] 
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No.  6. 

Before  Mr.  Justice  fieid  and  Mr.  Justice  Clark. 

MOULA  BAKHSH— (Accused),— PETITIONEE, 

Versus 

QDEEN-EMPKESS,— RESPONDENT. 

Case  No.  319  of  1898. 

Criminai  appeal — Duhj  of  Appellate  Court,  to  consider  facts  of  case — 
DouUs  entertained  by  Appellate  Court. 

Though  in  crimmal  cases  an  Appi'llati-  Court  should  bo  goicled  in  its 
estimate  of  the  evidence  of  a  witness  by  remarks  recorded  by  the  first 
Court,  under  Section  363,  Criminal  Frocedui-e  Code,  as  to  the  demeanour 
of  that  witness,  sucli  Appellate  Court  is  bound  to  independently  consider 
the  facts  of  the  case,  and  the  prisoner  is  entitled  to  the  benefit  of  reason- 
able doubt  in  the  appellate  no  less  than  in  the  first  Court. 

Where,  therefore,  the  .Sessions  Judge  admitted  that  he  was  "'  perplexed 
"  by  the  difficulties  and  incongruities  of  the  case,  "  but  ui)held  the  con. 
viction  on  the  gi'ound  that  an  Appellate  Court  should  not  interfere  with 
the  finding  of  the  first  Court  unless  clearly  convinced  that  it  was  erroneous. 
/leW,  that  the  judgment  of  the  Sessions  Judge  must  be  set  aside,  and  the 
appeal  heard  de  novo. 

The  Chief  Court,  therefore,  transferred  the  appeal,  under  Section 
526  of  the  Criminal  Procedure  Code,  to  itself  for  trial,  and,  after  hearing 
counsel  on  the  facts,  reversed  the  conviction  of  the  accused. 

Petition  for  revision  of  Ihe  order  of  G.  L.  Smith,  Esquire,  SestiioUb 
Judge,  Rawalpindi  Division,  dated  \st  February  1898. 
Muhammad  Shah  Din,  for  petitioner. 
Kobinson,  Junior  Government  Advocate,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by 

Reid,  J. — This   case   and   Criminal    Revision   401  of  1898     Tth  May  1898. 
involve  the  same  points,  and  will  be  disposed  of  together. 

For  the  petitioners  it  is  contended  that  the  learned 
Sessions  Judge  has  declined  to  decide  the  case  himself,  and 
has  simply  accepted  the  finding  of  the  convicting  Magistrate. 

After  setting  out  seven  of  "  the  most  remarkable  im- 
'•  probabilities"  in  the  case  for  the  prosecution,  and  three 
"improbabilities"  in  the  case  for  the  defence,  the  learned 
Judge  continues  "  I  do  not  propose  to  discuss  these  difficulties 
"in  detail.     It  would   serve  no  good  purpose.     Some  explana-  .      , 

"  tion  might  no  doubt  be  found  to  minimise  some  of  them,  but 
"  it  is  obvious  that  at  the  best  they  must  still  remain  a 
"  formidable  array.  It  is  difficult  to  choose  between  the  two 
*•  setSj  a:i  to  which   is   the   least   iusurmouulable,   but  1  think 
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"  that,  for  choice,    those   ruilitating   against   the   case  for  tho 
"  prosecution  are  the  least  so." 

"  Another  reason,  and  the  chief  one,  for  my  deciding 
"  in  favour  of  the  prosecution,  is  that  ths  Magistrate,  who 
"  tried  the  case,  (and  who  is  the  best  Judge  of  value  of  the 
"evidence)  decided  against  the  accused,  and  this  Court 
"should  not  interfere  with  its  finding,  unless  this  Court 
"  is  clearly  convinced  that  the  Magistrate's  finding  is 
"  erroneous,  which  this  Court  (however  perplexed  by  the 
"  diflSculties  and  incongruities  of  the  case)  certainly  is  not 
'*  (I.  L.  R.,  V  AIL,  386).  This  course  is  the  more  proper  in 
"  the  present  case,  because  the  Magistrate  was  particularly 
"  influenced  in  his  decision  by  the  demeanour  of  the  com- 
•'  plainant  and  other  witnesses,  and  the  Magistrate  was,  of 
"  course,  the  best  or  rather  the  only  Judge  of  that." 

"  The  appeals  are  dismissed." 

The  rule  laid  down  in  Empress  v.  Sajiwan  Lai,  I.  L.  B.,  F 
All.,  386,  relied  on  by  the  learned  Judge  runs  thus,  "  Au 
"  appellant  is  not  precisely  in  the  same  position,  before  an 
"  Appellate  Court,  as  he  is  before  the  Court  trying  him,  but 
"  must  satisfy  the  Court  that  there  is  sufficient  ground  for 
"  interfering  with  the  order  of  conviction,  and,  if  no  sufficient 
*'  ground  is  shown,  it  is  the  duty  of  the  Appellate  Court  not  to 
"interfere." 

If  this  means  that  a  Court  of  Criminal  Appeal  is  not  to 
weigh  the  evidence  on  the  record  for  itself,  and  form  its  own 
conclusions  thereon,  it  is  obviously  wrong. 

The  Appellate  Court  should  doubtless  be  guided  in  its 
estimate  of  the  evidence  of  a  witness  by  remarks  recorded  by 
the  first  Court  under  Section  363  of  the  Code  of  Criminal 
Procedure,  as  to  the  demeanour  of  that  witness  inasmuch  as 
those  remarks  form  part  of  the  evidence  on  the  record,  and  argu- 
ments used  by  the  first  Court  frequently  assist  in  dispelling 
doubts  which  the  Appellate  Court  may  entertain,  on  first 
considering  tho  evidence,  but  there  is  ample  authority  for 
holding  that  the  prisoner  is  entitled  to  the  benefit  of  reason- 
able doubt  in  the  Appellate  Court  as  in  the  original  Court,  and 
as  remarked  by  Mitter,  J.,  in  Queen  v.  Goomanee  and  others, 
XVII,  W.  li.  (Criminal)  59,  "the  Appellate  Court  must  weigh 
"  the  evidence  cxtriusically  as  well  as  intrinsically.'  In  Eheraj 
"  Mullah  V.  Janab  Mullah,  XX  W.  B.  (Criminal)  13,  Kemp  and 
Phear,  JJ.,  say  ;   "  On  reading  tho  Scsaions  Judge's  judgment 
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"  it  seems  pretty  clear  that  he  was  unable,  even  with  the  aid 
"  of  the  Magistrate's  finding  of  fact  to  form  an  independent 
"judgment  as  to  whether  the  prisoners  had  committed  the 
"  offence  or  not.  That  being  so,  it  was  his  duty  to  have 
"  acquitted  them." 

In  Frotab  Uhundar  Mukerji  v.  Empress,  XI,  0.  L.  E.,  25, 
White,  J.,  says :  "  The  sound  rule  to  apply  in  trying  a  criminal 
"  appeal,  where  questions  of  disputed  fact  are  in  issue,  is  to 
"  consider  whether  the  conviction  is  right,  and  in  this  respect 
**  a  criminal  appeal  differs  from  a  civil  one.  There  the  Court 
"  must  be  convinced  before  reversing  a  finding  of  fact  by  a 
"lower  Court  that  the  finding  is  wrong." 

The  same  rule  is  laid  down  by  a  Division  Bench  in  Milan 
Khan  v.  ISaghai  Bepari,  I.  L.  E.,  XXIII  Calc,  34i7j  where  the 
lower  Appellate  Court  had  said  :  "  1  am  not  quite  sure  whe- 
"  ther  1  should  have  arrived  at  the  same  conclusion,  but 
"  nothing  has  been  urged  before  me  which  justifies  me  in 
"  upsetting  the  finding  on  the  question  of  fact." 

Their  Lordships  say :  "  If  the  Judge  of  the  Appellate  Court 
"  had  any  doubt  that  the  conviction  was  a  right  one,  and 
"  had  any  doubt  as  to  whether  the  offence  charged  had  been 
"  committed,  whatever  the  original  Court  did,  he  should  have 
"discharged  the  accused." 

In  I'unjab  Eecord  (Criminal),  1876,  the  (rule  is  laid  down 
that  the  law  of  appeal  constitutes  the  Appellate  Court  Judge 
of  the  facts,  just  as  completely  as  the  Court  of  first  instance. 

This  being  the  law,  as  we  understand  it,  we  have  no 
doubt  that  the  learned  tSessious  J  udge  should  have  given  the 
petitioners  the  benefit  of  the  doubt,  which  he  obviously  enter- 
tained, and  should  have  acquitted  them. 

It  is  further  conteuded  by  the  learned  counsel  for  the 
petitioners  that  the  only  course  open  to  us,  sitting  as  a 
Court  of  Revision,  is  to  do  what  the  lower  Appellate  Court 
should  have  done,  and  acquit  the  petitioners.  To  adopt  this 
course  would  be  to  adopt  the  doubt  entertained  by  the  lower 
Appellaic  Court,  although  we  might  possibly  entertain  no  such 
doubt  ourselves.  As  a  Court  of  lievision  we  can  do  anything 
which  an  Appellate  Court  might  do,  under  Sections  423  and 
42S  of  the  Code  of  Criminal  Procedure,  including  ordering  a 
re-trial  or  ordering  additional  evidence  to  be  taken.  It  is  true 
that,  iu  the  four  oases  last  quoted,  the  Courts  do  not  appear  to 
hftYd  cojisideced  the  evideaco  qu  the  record,  as  Courts  o| 
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appeal,  but  in  KXllI  Cale.,  their  Lordships  say,  before 
acquitting  the  petitioner :  "  We  think  that  no  possible  gain 
"  can  be  derived  by  sending  the  case  back.  The  Magistrate 
"  has  expressed  his  own  doubt  as  to  whether  the  evidence  is 

"  sufficient  for  a  jonvictiou That  this  is  not  really  a 

"case  where  public  justice  requires  any  further  proceedings, 
"  adds  to  our  reasons  for  not  directing  a  re-trial."  To  adopt 
doubts  entertained  by  a  lower  Appellate  Court  would,  in  our 
opinion,  not  infrequently  cause  a  miscarriage  of  justice.  The 
question  now  raised  does  not  appear  to  have  been  raised  in  the 
cases  quoted,  and  we  hold  that  the  judgment  of  the  learned 
Sessions  Judge  must  be  set  aside  and  that  the  appeal  must  be 
tried  de  novo.  * 

Under  Section  526  of  the  Code  we  have  power  to  transfer 
an  appeal  to  this  Court  for  trial,  and  as  it  was,  in  our  opinion, 
expedient  that  the  appeal  from  the  conviction  by  the  Court  of 
tirst  instance  should  be  tried  by  us,  we  have  heard  counsel  on 
the  facts.  The  conclusion  at  which  we  have  arrived  is  that  the 
improbabilities  in  the  case  for  the  prosecution,  specified  in  the 
appellate  judgment,  exist,  and  have  not  been  satisfactorily 
explained. 

They  raise  such  serious  doubts  as  to  the  correctness  of  the 
conviction  that  we  cannot  maintain  it. 

It  is  quite  possible  that  the  complainant  was  cheated 
by  some  or  all  of  the  petitioners,  but  we  cannot  accept  his 
evidence  and  the  evidence  of  his  witnesses  as  disclosing  the 
facts. 

One  or  two  of  the  improbabilities  specified  might  have 
been  explained,  but  the  concurrence  of  so  many  raises  an 
insurmountable  obstacle  to  our  accepting  the  story  for  the 
prosecution. 

The  conduct  attributed  to  himself   by  the  complainant  , 
is  almost  incredible  in  a  man  of  business,  and  the  terms  of  the 
bond  and  the  evidence  of  its  marginal  witnesses  flatly  con- 
tradict him. 

Wo  set  aside  the  conviction  and  sentences  and  order  the 
fines,  if  realized,  to  be  refunded. 


June  1898.  ] 
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No.  7. 

Before  Mr.  Justice  Frizelle,  Chief  Judge. 
.QADU— (Accu.sed),— APPHILLANT, 

Versus  ( 

QUEEN-EMPRESS— RESPONDENT. 
Case  No.  232  of  1898. 
Practice— Refusal  of  District  Magistrate  to  summon  witnesses  for  defence 
without  cxpeiues  heing  paid  hy  accused. 

An  order  l)y  a  District  Miinjistrate  refusings  to  summon  witnesses  for 
the  defence  without  their  exj^enses  being  paid  by  the  accused,  although 
legal,  should  be  passed  very  sparingly,  and  is  an  improper  order  in  a  case 
wliere  the  accused  is  unable  or  unwilling  to  deposit  the  money,  and  the 
result  is  that  he  is  convicted  without  his  witnesses  being  heard,  especially 
if  the  case  is  one  in  which  a  severe  sentence    is  inflicted. 

Appeal  from  tli-i  order  of  J.  G.  M.  Rennie,  Esquire,  District 
Magistrate,  Mooltnn  District,  dated  2bth  October  1897. 
The  jndgment  of  the  learned  Chief  Judge  wa.s  as  follows  : 
Fkizelle,  C.  J. — This  is  the   second   case   that   has   coine 
before  me   within  the    last   two    days    in   which   the    District 
Magistrate  of  Mooltan  has  refused  to  summon  witnesses  for  the 
defence  without  their  expenses  being  paid  by  the  accused.     In 
the   previous   case   I  ordered  the  witnesses  to  be  summoned  at 
the  expense  of  Government,  and  will  pass  the   same   order    in 
this  case.     Although  the  order  of  the  District  Magistrate    v/as 
legal,  it  is  an  order  that  should  be  passed   very    sparingly.     It 
may  be  a  proper  order  in  a  case  in  which  the  accused  does  not 
refuse  to  deposit  the  expenses  ajid  the  witnesses  are  accordingly 
summoned  and  their  evidence  taken,  but  not  in  a  case  in  which 
he  may  be  unable  or  unwilling  to  deposit  the    money,  and    the 
result  is  that   he   is   convicted   without   his    witnesses    being 
heard,  especially  if  the  case  is  one  in  which  a  severe    sentence 
is   inflicted,   as   in  the  present  case  (an    aggregate  sentence  of 
9  years'  rigorous  imprisonment).     I  now  direct    that    the   Dis- 
trict Magistrate   take  the   evidence   of    appellant's    witnesses 
and  forward  it  to  this  Court. 


No.  8. 

Before  Mr.  Justice  Reid. 

SOJAN  SINGH  AND  OTHERS,-(Accusei)),— 

PETITIONERS, 

Versus 

FAUJDAR  SINGH  AND  OTHERS,— RESPONDENTS. 

Case  No.  1056  of  1898. 

Penal  Code,  Section  IQi— Sanction  for  prosecution. 

Where  an   application  is  made  for  sanction   for  prosecution   for  an 

offence  punishable  under  iSectioa   19-J,  of  the  Peaal  Code,  cither  tho 


Appellate  Side. 


Uth  June  1898. 


Eevision  Side. 
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application  or  the  sanction  tshould  indicate  to  the  person  to  be  prosecuted 
■what  story  or  statement  is  alleged  to  be  false. 

Petition  for  revision  of  the  order  of  H.  Scott  Smith,  Esquire, 
Additional  Sessions  Judge,  Ferozepore  Division,  dated  I6th 
April  1898. 

The  judgment  of  the  learned  Judge  in  Chambers  was   as 
follows  : — 

6th  July  1898.  Reid,  J. — The   sanction   for     prosecution   for  an    offence 

punishable  under  Section  194  of  the  Penal  Code  is  far  too 
vague,  and  this  defect  is  not  remedied  by  the  application  for 
sanction,  Avhich  contains  no  particulars  of  the  assignments  of 
perjury. 

Either  the   application  or  sanction   should  indicate   to  the 
person  to  be  prosecuted  what  story  or   statement  is   alleged  to 
^  be  false. 

This  is  clearly  laid  down  by  Straight,  J.,  in  Har  Dial,  I.  L.  K.> 
VI  AIL,  105,  by  Edge,  C.J,,  in  Balwant  Singh  v.  Umed  Singh, 
I.  L.  If.,  XVIJI  All.,  203,  and  by  Jardine,  J.,  in  Ji'ioan  Das, 
1.  L.  n.,  XIX  Bom.,  362.  The  last  named  Judge  said  :  "  In  the 
"  present  case  the  sanction  relates  to  the  giving  of  false  evi- 
•'  dence  in  a  long  deposition,  bat  not  the  very  slightest  indi- 
*'  cation  is  given  in  the  proceedings  as  to  what  story  or  state- 
"  ment  was,  in  the  opinion  of  the  Sessions  Judge,  false." 

Edge,  C.  J.,  ruled  that  the  assignments  of  perjury,  for 
which  sanction  to  prosecute  was  asked,  should  be  distinctly  stated 
in  the  application,  and  that  it  should  not  be  left  to  the  Court 
which  is  asked  to  grant  the  sanction,  or  to  the  Court  which  is 
to  act  on  that  sanction,  to  find  out  from  another  record,  in  a 
case  of  .alleged  forgery,  what  the  document  is  in  respect  of 
which  sanction  is  sought  or  required.  I  set  aside  the  order 
granting  sanction.  The  applicants  for  sanction  can,  if  so 
advised,  move  the  Court  of  Session  by  an  application  drawn 
up  in  due  form. 

Application  allowed. 
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No.  9. 

Before  Mr.  Justice  Stogdon  and  Mr.  Justice  Chatterji. 

QUEEN-EMPRESS,— APPELLANT,  J 

Versus  ?Appeuaxe  Side, 

ZAHARIA  AND  ANOTHER,— (Accused),—  3 

RESPONDENTS. 

Case  No.  138  of  1898. 

Indian  Penal  Code,  Section  161 — "Public  servant  " — Railway  Act, 
1890,  Sections  3,  137 — Railway  servant  at  time  of  offence  temporarily 
employed  in  service  other  than  that  of  a  Railway — Goods  clerk. 

A  goods'  clerk  employed  by  a  Railway  Administration  ia  a  railway 
servant  within  the  meaning  of  Section  3  (7)  of  the  Railways  Act,  1890, 
and  under  Section  137  of  th»  said  Act,  is  also  a  public  servant  for  the 
purposes  of  Chapter  IX  of  the  Indian  Penal  Code.  • 

Railway  servants  proper  as  long  as  they  do  nob  cease  to  be  such 
continue  to  be  "  public  servants  "  for  the  purposes  of  Chapter  IX  of  the 
Indian  Penal  Code,  whatever  functions  they  may  bo  temporarily  discharg- 
ing at  the  time  when  the  offence  by,  or  in  respect  of,  them  is  committed. 

A  goods'  clerk  in  the  employment  of  a  Railway  Administration 
suspected  certain  frauds  in  the  goods'  oflBce,  and  made  a  report  to  that  effect 
to  his  superiors.  The  matter  was  subsequently  taken  up  by  the  Police, 
and  brought  to  the  cognizance  of  the  District  Magistrate,  who  referred  it 
to  the  Police  for  inquiry.  The  goods'  clerk  had  meanwhile  been  deputed 
to  assist  the  Police  in  the  discovery  and  prosecution  of  tha  culprits 
and  while  on  such  duty  was  approached  by  the  accused,  who  offered  him 
Rs.  500  if  he  closed  the  inquiry,  and  returned  the  books  unchecked.  The 
goods'  clerk,  who  was  throughout  in  communication  with  the  Police, 
contrived  to  have  the  conversation  over-heard  by  witnesses,  and  asked 
the  accused  to  bring  the  money.  They  did  so,  and  were  arrested  by  the 
Police  in  the  act  of  handing  it  over  to  the  clerk.  The  District  Magistrate 
convicted  the  accused  under  the  second  clause  of  Section  161  of  the 
Penal  Code,  but  they  were  acquitted  on  appeal  by  the  Sessions  Judge 
on  the  ground  that  at  the  time  of  the  offence  the  clerk  was  employed 
to  assist  the  Police  in  the  inquiry,  and  was  not,  therefore,  at  that  tima 
a  Railway  servant,  as  defined  in  Section  3  (7)  of  the  Railways  Act,  1890, 
and,  consequently,  not  a  "  public  servant "  for  the  purposes  of  Chapter 
IX  of  the  Penal  Code.  On  appeal  by  Government  against  the  order  of 
acquittal, 

Eeldy  that  inasmuch  as  the  goods'  clerk  had  not  at  tho  time  of  the 
offence  any  official  functions  in  the  discharge  of  which  he  could  have 
shown  the  favour  in  consideration  of  which  the  bribe  was  offered,  the 
offence  was  not  covered  by  the  second  clause  of  Section  161,  Penal  Code. 

But  held,  that  the  offence  fell  under  the  third  clause  of  Section  161. 

The  accused  thought  that  the  clerk  alone  possessed  the  technical 
knowledge  necessary  to  bring  home  the  suspected  fraud  to  them,  from 
Qia  records  o£  tho  goods.*  office,  and  that*  i£  be  represented  to  the  Folica 
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that  there  was  nothing  disclosed  in  the  accuseds'  books,  on  comparison 
>frith  the  Railway  records,  to  prove  anything  against  them,  he  would 
probably  succeed  in  persuading  the  Police  Inspector  in  charge  of  the 
inquiry,  who  was  a  public  servant,  acting  as  such,  to  make  a  report  to 
that  effect  to  the  District  Magistrate,  and  to  get  the  case  dismissed  and 
the  books  returned. 

Appeal  from  the  order  of  S.   Clifford,   Esquire,   Sessions  Judge, 
Delhi,  dated  2,0lh  October  1897. 
Sinclair,  Government  Advocate,  for  appo  llant. 
Madan  Gopal,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by 

Sth  May  1898.  Chatterji,  J.— The  case  for  the  prosecution  is  briefly  as 

follows:— Mr.  Harris  was  the  chief  goods'  clerk  of  the  East 
Indian  Railway  at  the  Delhi  station.  He  suspected  certain 
frauds  in  the  goods'  office,  and  made  a  report  to  that  effect  to 
his  superiors.  He  was  shortly  after  transferred  to  Tundla, 
where  he  made  a  further  report,  and  was  then  deputed  to  assist 
in  the  discovery  and  prosecution  of  the  culprits.  The  proceed- 
inc's  began  with  a  report  by  Mr.  Fitzpatrick,  Inspector  of 
Government  Railway  Police,  at  the  instance  of  the  District 
Traffic  Superintendent,  Tundla,  on  which  cognizance  was 
taken  of  the  case  by  District  Magistrate  of  Delhi,  and  the 
matter  referred  for  inquiry  to  the  Police.  This  was  on  11th 
June  1897.  On  the  same  day  Mr.  Harris,  accompanied  by  the 
Police  went  to  the  shop  of  Chuni  Ram-Ramdyal,  where  they 
seized  the  shop-books.  The  accused,  Jogdhian,  then  made  an 
offer  to  Mr.  Harris  to  close  the  inquiry,  and  that  very  night 
definitely  offered  Rs.  500  for  the  same  parpoae  and  the  return 
of  the  books.  On  the  following  morning  the  two  accused 
repeated  the  offer  in  this  way  that  Rs.  250  were  to  be  paid 
down  and  Rs.  250  on  the  return  of  the  books  unchecked.  Mr. 
Harris,  who  was  all  along  in  communication  with  the  Police, 
contrived  to  have  witnesses  to  over-hear  the  conversation,  and 
asked  the  accused  to  bring  the  money.  They  did  so,  and  were 
arrested  by  the  Police  while  in  the  act  of  handing  it  ^to  Mr 
Harris,  and  taken  to  the  District  Magistrate. 

The  above  facts  have  been  held  to  bo  proved  by  tho 
District  Magistrate,  who  convicted  the  accused  under  Sections 
\\\,  and  sentenced  them  to  three  months'  rigorous  imprisonment 
and  Rs.  100  fine  each.  He  appears  to  hold  that  tho  accused 
intended  that  Mr.  Harris  should  show  them  the  favour  they 
asked  for  in  tho  discharge  of  his  official  functions  as  a  Railway, 
and,  ihecefore,  as  a  pablic,  Bervaut— a  matter  ooYered  bj  tho 
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second  claase  of  Sectioa  161  of  the  Indian  Penal  Code.  Ha 
was  of  opinion  tliafc  Mr.  Harris  in  the  discharge  of  his  new 
functions  continued  to  be  such  servant,  though  he  svas  not 
doing  his  proper  Avork.  There  was  also  a  charge  under 
Section  214  of  the  Indian  Penal  Code,  but  the  District  Magis- 
trate acquitted  the  accused  of  it,  and  there  is  no  appeal  on  thab 
■  question. 

On  appeal  the  Sessions  Judge  held  that  Mr.  Harris, 
while  employed  to  help  the  police  in  the  prosecution,  or  in  tlie 
inquiry  relating  to  the  frauds  in  the  goods'  officp,  was  not  a 
Railway  servant  as  defined  in  Section  3  (7)  of  the  Railway  Act, 
1890,  and  was  therefore  not  a  public  servant  for  purposes  of 
Chapter  IX  of  the  Indian  Penal  Code.  He,  accordingly, 
reversed  the  conviction,  and  acquitted  the  accused.  From  thi-3 
acquittal  the  present  appeal  has   been    lodgL^d    by  the   Crown. 

In  our  opinion  the  District  Magistrate,  appears  to  bo 
wrong  in  thinking  that  the  offence  is  covered  by  the  second 
clause  of  Section  161,  Indian  Penal  Code.  As  a  matter  of  fact, 
Mr.  Harris  had  at  the  time  no  official  functions  in  the  di^ehargo 
of  which  he  could  have  shown  the  favour,  in  consideration  of 
which  the  bribe  was  offered.  He  might  possibly  have  done 
so,  had  he  continued  in  his  original  post,  and  the  case  had  not 
gone  to  Court,  by  hushing  up  the  inquiry,  or  by  reporting  to 
his  superiors  that  the  books  of  the  Riilw:i,y  disolo.^ed  no  fraud. 
But  at  the  moment  the  bribe  was  offered,  the  inquiry  was  a 
criminal  one  in  the  hands  of  the  Police  by  order  of  a 
Magistrate,  and  it  was  not  possible  for  Mr.  Harris  to  do  the 
accused  the  required  favour  in  the  discharge  of  his  official 
functions,  and  the  accused  cannot  be  assumed  to  have  offered 
a  bribe  for  an  obviously  impossible  consideration.  Mr.  Harris 
was  not  authorized  by  law  or  by  his  superioi's  to  drop  the 
prosecution,  or  to  return  the  books  of  the  accused,  if  he 
thought  proper.  The  whole  matter  was  in  the  hands  of  the 
District  Magistrate  and  the  Police. 

It  appears  to  us,  however,  that  the  facts  of  the  case,  if 
established,  are  covered  by  the  third  clause  of  Section  161. 
The  accused  thought  Mr.  Hariis  alone  possessed  the  technical 
knowledge  necessary  to  bring  home  the  suspected  fraud  to 
them  from  the  records  of  the  goods  office  of  Delhi,  and  this 
appears  to  be  practically  the  case.  If  he  represented  to  the 
Police  that  there  was  nothing  disclosed  in  the  accused's  books» 
on  comparison  w'ith  the  Railway  records,  to  prove  anythino" 
against  them,   he  would  probably  succeed  in  persuading  them 
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to  mate  a  report  to  that  effect  to  the  Magistrate  under  Section 
202,  Criminal  Procedure  Code,  and  to  get  the  case  dismissed 
and  the  books  returned.  This  vras  the  service  wliich  Mr.  Harris 
could  do  to  the  accused,  and  the  Police  Inspector  in  charge  of 
the  inquiry  was  undoubtedly  a  public  servant  acting  as  such. 
The  words  of  the  clause  appear  clearly  to  admit  of  this  con- 
struction, and  to  include  a  service  of  the  nature  mentioned 
above  within  its  scope.  Queen  v.  Kallsechurn  Serishtadar 
3,  W.B.,  Cr.,  10,  is  a  case  in  point.  lllustxation  (c),  which  is 
probably  meant  to  exemplify  an  offence  falling  under  the 
clause,  is  not  quite  apposite  to  the  present  case,  but  it  is  of 
course  not  exhaustive 

The     question,   then,    is    whether    Mr.     Harris     was    a 
public  servant    while    looking    after    the     investigation.     It 
is    admitted  by   the    Sessions  Judge  that  he   was  a  Railway 
servant  within  the    meaning  of   Section  3  (7)  of  the  Railway 
Act,  as  he  is  clearly  employed  by  a  Railway  administration  in 
connection  with  the  service  of  a  Railway.     Clause   (2)  defines 
a  Railway,    which  includes,    para,    (c),   all   offices,    &c.,   con- 
structed  for  purposes    of,    or    in    connection  with,    a   Rail- 
way.    A    goods'  clerk  is     clearly    a  Railway    servant,      and 
'under  Section   137  of  the    Act,  Sub-Section    (I),  is  a  public 
servant  also  for  purposes  of  Chapter  IX   of  the   Indian   Penal 
Code.     Assuming  that  the   work  on   which   Mr.  Harris  was 
employed  at  the  time  the  bribe   was   offered   to   him   was  not 
employment  in  connection  with   the   service  of  a  Railway,  did 
he  on  that  account  cease   to  be  a  Railway   servant  or  a  public 
servant  ?  The  offence  may  be  committed  by,  or  in  respect  of,  one 
who  is  not  even  a   public   servant,  vk.,   one   expecting  to   be 
such.     The  section   does    not   appear   to   contemplate   that  at 
the  time   of   the   bribe-taking  the   accused   person   should  be 
actually   discharging    functions  which  constitute  him  a  public 
servant.     It  is  sufficient  if   he   is  a  public  servant,  and  his  act 
falls  under  one  of    the  three   classes   specified   in  the  section. 
If   it    wei'e    otherwise,  the   Muusif  in   illustration    (a)    might 
escape  with  impunity  if  he   happened  to   be  on  leave   when  he 
look  the   bribe.     Mr.  Harris  had   not  severed   his   connection 
■with  the  Railway,  and  he   was  still  a  goods'   clerk,  though  at 
the  moment  he   was  temporarily   deputed  to  do  different  work. 
We  are  of  opinion  that  Railway    servants  proper,  as    long  au 
they  do  not  cease  to  be  such,   continue  to   be   public  servants 
for  purposes  of    Chapter   IX,  Indian    Penal    Code,   whatever 
functions  they  may    be  temporarily   discharging   at  the  time 
offence  by,  or  in  respect  of,  them  is  committed. 
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The  learned  Sessions  Judge's  view  is  based  exclusively 
on  the  nature  of  Mr.  Harris'  service  at  the  time  the  bribe  was 
offered,  and  has  no  reference  to  the  nature  of  the  act  he  was 
expected  to  perform  in  consideration  of  it.  Wo  are  of  opinion 
that  this  view  is  erroneous.  The  acquittal  must  therefore 
be  set  aside. 

The  Sessions  Judge  has  come  to  no  finding  on  the  evid- 
ence, as  he  held  the  jarosecution  to  be  legally  unsustainable. 
We  have  gone  through  the  record,  and  are  of  opinion  that  the 
facts  found  by  the  District  Magistrate  are  established  by  the 
evidence.  There  is  no  reason  to  disbelieve  the  statements  of 
the  witnesses,  and  the  fact  that  Rs.  250  were  actually  seized, 
and  were  produced  in  Court,  affords  the  strongest  corrobor- 
ation of  their  testimony.  It  is  impossible  to  believe  that  the 
case  was  concocted  against  the  accused  in  this  form.  The 
plea  of  the  accused  Zaharia  that  Mr.  Harris,  in  consequence 
of  his  imperfect  acquaintance  with  Urdu,  misunderstood  the 
accused's  overtures  cannot  be  accepted.  Such  a  misunder- 
standing was  practically  impossible,  and  the  payment  of  the 
money  is  not  rationally  accounted  for  in  the  story  told  by  the 
accused.  There  are  two  witnesses,  viz.,  Lachman  Singh  and 
Sayad-ud-din,  to  two  of  the  interviews,  and  there  is  no  possi- 
bility of  their  having  misunderstood  the  character  of  the 
accused's  offer.  The  denial  of  Jogdhian  of  all  complicity  in  the 
offence  is  not  worth  consideration.  We  therefore  restore  the 
conviction. 

As  regards  the  sentence,  the  accused  were  two  days  in 
jail,  and  we  consider  it  unnecessary  to  send  them  back  to 
it.  But  the  fine  must  be  a  substantial  one,  so  as  to  be  felt- 
by  the  persons  at  whose  instance  the  accused  presumably 
committed  the  offence. 

We  accept  the  appeal,  reverse  the  acquittal  of  the  accused, 
and  convict  them  under  Sections  j^i,  Indian  Penal  Code,  and 
sentence  them  to  two  days'  rigorous  imprisonment  (which 
they  have  already  undergone),  and  Rs.  200  fine  each,  with 
three  months'  rigorous  imprisonment  in  case  of  default  of 
payment. 

Appeal  alloived. 
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No.  10. 

Before  Mr.  Justice  Frizelle,  Chief  Judge. 
JAT  SINGH,— (Accdsed),— PETITIONER, 
Bevision  Side.  ^  Versus 

QUEEN-EMPRESS— RESPONDENT. 
Case  No.  1985  of  1898. 

Excise  Act,  1896,  Section  51 — Animals  and  conveyances  liable  to  confisca- 
tic  n. 

Accused  was  found  with  IJ  seer  of  country  liquor  in  his  possession. 
He  was  carrying  it  in  two  bottles  in  his  waistcoat  pockets,  and  was  riding 
on  a  mar3  at  the  time.  He  was  convicted  under  Section  51  of  the  Excise  Act, 
1896,  and  sentenced  to  a  fine  of  Rs.  20,  and  the  marc  on  which  he  was 
riding  was  confiscated. 

Held,  that  the  order  confiscating  the  mare,  even  if  legal,  was  harsh 
and  unnecessary,  and  must  be  set  aside. 

Semlle  :  Animals  and  conveyances  liable  to  confiscation  under  the  Act 
are  those  on  which  illicit  liquor  is  loaded,  and  an  animal  on  which  a  man 
is  merely  riding  with  such  liquor  in  his  pockets  does  not  come  under 
that  description. 

Petition  for  revision  of  the  order  of  G.  M.    King,    Enquire,   District 
Magistrate,  Ferozepore,  dated  7th  Sf-pff^nher  1898. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows  : — 

22nd  ^otT.  1898.  Frizelle,    C.    .7.— Petitioner   was    found   with    li   seer  of 

country  liquor  in  his  possession.  He  was  carrj-ing  ifc  in  two 
bottles  in  his  vvaistcoat  pockets,  and  was  riding  on  a  mare  afc 
the  time.  He  has  been  convicted  under  Section  51  of  the  Exci.se 
Act,  1896,  and  sentenced  to  a  fine  of  Rs.  20,  and  the  mare  on 
which  he  was  riding  has  been  confiscated. 

The  conviction  and  sentence  of  fine  are  quite  right,  but  I 
do  not  think  the  confiscation  of  the  mare  Avas  so.  Animals  and 
conveyances  liable  to  confiscation  under  the  Act  seem  to  me  to  be 
those  on  which  illicit  liquor  is  loaded.  An  animal  on  which  a 
roan  is  merely  riding  with  a  couple  of  bottles  of  liquor  in  his 
pockets  hardly  seems  to  rae  to  come  under  this  description. 
Even  if  the  order  was  legal,  I  consider  it  a  harsh  and  unneces- 
sary one. 

I  cancel  this  portion  of  the  order  and  direct  tliat  the  maro 
be  restored  to  the  petitioner.  The  conviction  and  sentence  of 
fine  will  stand. 
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No.  11. 

Before  Mr.  Justice  Reid  and  Mr.  Justice  Anderson. 

QUEEN-EMPKESS 

Versus 

OHETU  AND  OTHERS,— (ACCUSED). 

Caso  No.  59  of  1898. 

Act  XIII  of  18o0— Criminal  Procedure  Code,  1898,  Sactioiis  5,  83— Exe- 
cution oj  IV ar rants  issued  under  Act  XIII  o/1859. 

There  ia  nothing  in  Section  5,  read  with  Section  83  of  the  Criminal 
Procedure  Code,  1898,  which  excludes  from  the  operation  of  the  latter 
section  warrants  issued  under  Act  XIII  of  1859. 

Held,  therefore,  that  a  .  Magistrate  has  no  discretion  to  decline  to 
execute  warrants  issaod'by  a  Mai,'istrate  of  another  district  under  Section  1 
of  Act  XIII  of  1859  and  forwarded  to  him  for  execution  under  Section  83  of 
the  Criminal  Procedure  Code  against  persons  resident  in  his  district. 

Case  referred   by  Diwan   Narendra   Nath,   District    ilagiatrate, 
Gitjranwala,  by  order,  dated  'ZQth  Se^tevxbtr  1898. 

Sinclair,  Governmout  Advocate,  for  Crown. 

The  judgment  of  the  Court  was  delivered  by 

Reid,*  J.— This  is   a  reference  under  Sectien  438  of  the 

Code  of  Criminal  Procedure  by  the  District  Magistrate  of 

Gujranwala. 

The  question  for  consideration  is  whether  a  Magistrate  has 
discretion  to  decline  to  execute  warrants  issued  by  a  Magistrate 
of  another  district,  under  Section  1,  Act  XIII  of  1859,  and 
forwarded  to  him  for  execution  under  Section  83  of  the  Code  of 
Criminal  Procedure  against  persons  resident  in  liis  district. 

Subsequently  to  the  publication  of  the  Circular  of  the 
Government  of  India  in  1896  on  this  subject  it  has  been  twice 
considered  by  a  Division  Bench  of  the  Madras  Court,  Queen-Em- 
mess  V.  Kattayan,  I.  L.  Jl.,  XX  Mad*,  235,  and  Qneen-Empress  v. 
Muthaya,  I.  L.  E.,  XX  Mad,,  457,  and  once  by  a  Division  Bench 
of  this  Court  in  Criminal  Revision  No.  9  of  1897  (unpubliohod;. 
The  question  referred  in  the  last-named  case  was  whether  u 
Magistrate  to  whom  a  complaint  is  made  under  the  Act  should 
refuse  to  issue  a  summons  or  warrant  for  execution  at  a  distance 
and  refer  the  complainant  to  a  civil  suit,  but  the  ratio  decidendi 
is  in  point.  The  above  judgments  were  delivered  before  the 
amendments  of  Section  5  of  the  Code  by  Act  V  of  1898,  and 
that  amendment  strengthens  the  arguments  in  favour  of  the 
coaoluaions  arrived  at  iu  them,    lieading  Section  6  and  Sectiou 
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83  together  we  can  find  nothing  excluding  from  the  operation 
of  the  latter  section  warrants  issued  under  Act  XIII  of  1859. 

The  object  of  that  Act  was  to  supply  a  remedy  where  the 
remedy  by  suit  in  a  Ciyil  Court  is  inadequate,  and  to  subject  to 
punishment  persons  guilty  of  fraudulent  breaches  of  contract 
described  therein,  and  we  see  no  reason  to  differ  from  the  con- 
clusions arrived  at  in  the  judgments  referred  to  that  the  pro- 
visions of  the  Code  refer  to  a  warrant  issued  under  the  Act. 

A  Magistrate  to  whom  a  warrant  is  forwarded  under 
Section  83  of  the  Code  has  no  discretion  except  as  to  the 
amount  of  bail  and  similar  details,  and  must  execute  it  as 
directed. 

Such  discretion  as  there  is  in  the  matter  is  vested  in  the 
Magistrate  to  whom  a  complaint  under  the  Act  is  made,  and  is 
to  be  exercised  in  the  manner  applicable  to  complaints  under 
the  Code. 

The  record  will  be  returned  to  the  Magistrate  of  the  dis* 
trict  with  these  remarks. 


Oct.  1898.  ]  CRIMINAL  JUDGMENTS— No.  12.  '29 


No.  32. 

Before  Mr.  Justice  Frlzelle,  Chief  Judge. 
LAJJE  RAM  AND  OTHBRS,-(Accusia)),-PETITIONERS, 

Versui  )■  RgvisioN  Sidb. 

QUEEN-EMPRESS— RESPONDENT. 
Case  No.  2138  of  1898. 

Pati'xl  Cji.U,  Sections  'i')l,  ioG,  500 —latention  to  commit  offence — Reicue 
from  illegal  arrest. 

In  a  case  where  it  was  proved  that  the  accused  was  f ouud  at  night 
inside  complainant's  house  where  he  had  gone  for  the  purpose  of  visiting 
the  lattur's  widowed  daas^hter-in-li\v,  a  woman  of  loose  character,  with 
whoso  knowledge  and  consent  he  had  in  all  probability  entered  the  room, 

Beld,  by  the  Chief  Court,  on  the  revision  side,  that  accused  had  been 
wrongly  convicted  under  Section  45G  of  the  Penal  Code,  as  he  had  none 
of  the  intentions  necessary  to  constitute  the  o5euce  described  in  Section 
451  of  the  Code  and  could  hai'dly  have  had  the  intention  of  committing 
the  offence  described  in  Section  509. 

Htld,  therefore,  that  inasmuch  as  the  apprehension  of  accused  was  ille»al 
under  Section  59  of  the    Criminal   Procedure    Code,    his   conviction    under 
Section  221  and  that  of  his   brothers   under  Section  225  of  the  L'enal  Code 
must  be  set  aside. 

Petition  for   revision   of  the  order  of  S,  Clifford,  Esquire,  Section.') 
Judge,  Delhi  Dicisiori,  dated  lOth  Oclober  1898. 

Madan  Gopal,  for  petitioners. 

The  jadgment  of  the  learned  Chief  Judge  was  as  follows  : — 

FiazKLLE,  0.  J. — The  petitioner,  Lajje  Ram,  was  found  and  29ihNovr.  1898. 
locked  up  inside  a  room,  visiting  a  widow  daughter-in-law  of 
the  complainant.  His  brothers,  the  other  two  petitioners, 
came  to  his  rescue  and  forcibly  released  him,  and  all  three  have 
been  convicted,  Lajje  Ram  under  Sections  4o6  and  224,  and 
the  others  under  Section  225,  Indian  Penal  Code.  I  do  not  think 
any  of  the  convictions  can  stand,  as  Lajje  Ram  was  not  guilty 
of  criminal  trespass  and  his  apprehension  was,  therefore,  illegal 
under  Section  59,  Criminal  Procedure  Code.  He  had  none  of 
the  intentions  necessary  to  constitute  thw  offence  described  in 
Section  451,  Indian  Penal  Code.  His  intention  is  admitted  by 
tlie  Sessions  Judge  to  have  been  to  visit  or  have  intercourse 
with  one  of  the  daughters-in-law  of  complainant,  both  of  whom 
are  widows.  The  evidence  shows  that  the  one  he  was  found 
with  was  ^lussammat  Ganga  Devi,  and  also  that  ahe  is  a 
woman  of  loose  character.  That  she  is  so  is  proved  not  only  by 
the  evidence  in  this  case  but  by  a  report  made  by  complainant 
iu  the  Thaua  in  1896  that  she  was  pregnant  and   that    he  was 
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afraid  she  would  procure  an  abortion.  Lajje  Ram  therefore 
could  hardly  have  had  the  intention  of  committing  the  ofEence 
described  in  Section  509,  Indian  Penal  Code  (insulting  the 
modesty  of  a  woman).  There  is  every  reason  to  suppose  that 
he  entered  the  room  with  her  knowledge  and  consent,  and  that 
her  modesty  would  not  be  insulted  by  anything  he  intended 
to  do.  This  makes  the  case  diiferent  from  those  reported  in 
1.  L.  B.,  XVI  Gale,  657,  and  XXII  Calc,  391  and  994,  on  which 
the  Sessions  Judge  relies  in  supporting  the  convictions. 

1  reverse  the  finding  and  sentences  and  acquit  the  petition- 
ers. The  tines,  if  realized,  will  be  refunded,  and  Lajje  Ram 
will  be  discharged  from  his  bail. 

No.  13. 

•  Before  Mr.  Justice  Beid  and  Mr,  Justice  Anderson, 

GHASI,— (Accused), -PETITIONER, 
Versus 
QUEEN-EMPRESS.-RESPONDENT. 
Case  No.  2170  of  1898. 

Criminal  Procedure  Code,  1898,  Sections  190  (1)  (c),  191,  534— 
OinissioTi  to  comply  with  requirementi  of  Section  191  of  the  Code. 

The  Magistrate  having  taken  cognizance  of  an  offence  under  clause 
(r)  of  snb-section  (1)  of  Section  190  of  the  Criminal  Procedure  Code, 
1898,  proceeded  to  try  the  case  himself,  and  before  commencing  to  i-ecord 
evidence  omitted  to  inform  the  accused  that  he  was  entitled  to  have 
the  case  tried  by  another  Court  as  prescribed  by  Section  191  of  the  Code. 
The  accused  having  been  convicted  appealed  to  the  Sessions  Judge,  and 
made  it  one  of  the  grounds  of  his  appeal  that  the  omission  to  comply  with 
th»  terms  of  Section  191  invalidated  the  trial.  The  Sessions  Judge,  how- 
ever, overruled  this  contention,  relying  on  the  analogy  of  Section  5H4  of 
tlie  Code. 

Held,  that  inasmuch  as  the  Magistrate  had  interested  himself  very  con- 
siderably in  instituting  the  pi-osecution  and  as  his  mind  could  not  under 
the  circumstances  have  been  completely  free  from  bias,  it  was  incumbent 
on  him  to  comply  with  the  terms  of  Section  191  and  to  afford  the 
accused  an  opportunity  of  making  his  election. 

The  Court  accordingly  set  aside  ilie  conviction  and  ordered  a  new 
trial  before  another  Magistrate. 

Petition  for  revision  of  the  order  of  S.    Clifford,   Esquire,   Sessions 
Judge,  Delhi  Division,  dated  SOth  October  1898. 

Browne,  for  petitioner. 

The  judgment  of  the  Court  was  delivered  by 

20th  Deer.  1898.  Anderson,  J. — In  this  case  the  Magistrate  (Mr.  VVarburton) 

himself  instituted  a  prosecution  for  theft  against  the  appellant 
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Ghasi  upon  information  received  from  some  person  other  than 
a  police  oflBcer  as  contemplated  by  clause  (c),  sub-soction  (1)  of 
Section  190  of  the  Criminal  Pi'ocednre  Code.  He  pi'occeded 
to  try  the  case  himself  and  before  commencing  to  record  evidence 
omitted  to  inform  the  accnsed  that  he  was  entitled  to  have  the 
case  tried  by  another  Court  as  presoibed  by  Section  191  of  Act 
V  of  1898. 

The  trial  lesulted  in  the  conviction  of  Ghasi,  who  appealed 
to  the  Sessions  Judge  and  made  it  one  of  his  grounds  that  this 
formality  having  been  neglected  the  trial  had  been  invalidated. 

The  learned  Sessions  Judge  had  some  doubts  as  to  whether 
he  should  not  have  ordered  a  re-trial,  but  decided  that  the 
omission  did  not  invalidate  the  trial.  In  reaching  this  decision 
he  was  influenced  by  what  he  terms  "  the  analogy  of  Section 
"  534,  Criminal  Procedure  Code,"  but  there  is  no  such  provi- 
sion entered  in  the  Code  with  regard  to  an  omission  under 
Section  191  as  appears  in  Section  584  in  respect  of  an  omission 
to  carry  out  the  prescribed  procedure  of  Section  454. 

Section  191  of  Act  V  of  1898  is  in  modification  of  the 
same  section  in  Act  X  of  1882  as  amended  by  Act  III  of  1884, 
and  it  is  now  made  clear  that  the  accused  shall  be  informed 
of  his  right  to  be  tried  by  another  Court,  and  that  an  oppor- 
tunity must  be  given  him  of  making  his  choice  before  any 
evidence  is  taken.  We  are  not  prepared  to  hold  that  the 
omission  to  inform  the  accused  must  alwajs  fall  within  the 
provisions  of  Section  537  of  the  Code,  and,  in  the  present  case, 
we  are  clearly  of  opinion  that  it  was  incumbent  on  the  Magis- 
trate to  have  afforded  to  the  accused  an  opportunity  of  making 
his  choice.  The  Magistrate  had  interested  himself  very  greatly 
in  preparing  the  case,  and  with  the  best  intention  possible  his 
mind  could  hardly  have  been  free  from  all  bias.  The  opening 
pages  of  his  judgment  show  that  he  had  been  privately  hearing 
unfavourable  reports  of  the  Thauadar  who  had  sent  up  a  case 
against  Harnam  and  had  not  proceeded  against  Ghasi,  and  it 
was  because  he  believed  that  the  Thanadar  had  misconducted 
himself  that  he  took  up  the  inquiry  so  zealously. 

We  are  not  thoroughly  satisfied  that  the  Magistrate  was 
completely  free  from  bias,  and,  although  he  has  taken  great 
pains  with  the  case,  we  think  the  appellant  has  been  to  some 
extent  prejudiced  by  his  action,  and  it  is  therefore  all  the 
more  necessary  to  pay  attention  to  the  requirements  of  Section 
191.  /.  L.  B.,  XX  Gale,  857,  is  a  case  somewhat  resembling  the 
present,  in  which  it  was  held  that  a  Magistrate  who  had  taken 
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part  in  collecting  evidence  himself  was  disqualified  from  trying 
the  case. 

For  the  reasons  given  above  we  set  aside  the  conviction 
and  direct  a  new  trial  before  another  Magistrate. 

Application  alloiced. 

No.  14. 

Bpfure  Mr.  Jnstlce  FrizpAle,  Chief  Judge,  and  Mr.  Justice  Reid. 
K  ARAM  DIN-  AND  OTHERS,— (Accused), -PETITIONERS, 
BsrisiON  Side.   {  Versus 

QUE  EN-EMPRESS,— RESPONDENT. 

Case  No.  1435  of  1898. 

.  Criminal  triitl— Hearing  fxed  for  specified  date  hut    suhseqiienfly   acceU 

eraled — Accused's  pleader  unuble  to  attend  at  hearing  on  altered  date. 

On  the  16tli  May  the  trial  of  accused  was  fixed  for  the  26th  May  and 
petitioners'  chief  pleader  was  informed  of  the  latter  date,  but  on  the  l7th, 
the  date  of  hearing  was  changed  to  the  18th.  The  said  pleader  was  infoi-m- 
ed  of  the  change  by  telegram,  and  in  reply  telegraphed  to  the  effect  that  he 
could  not  appear  on  the  18th,  aad  asked  to  have  tlie  hearing  fixed  for  the 
23rd.  Contrar^^,  however,  to  this  request  and  the  wishes  of  the  accused's 
other  pleaders,  the  trial  was  proceeded  with  on  the  18th  and  continued  till 
the  21st,  when  the  case  was  decided  and  accused  convicted. 

Held,  that  the  jiroceduro  of  the   Tllagistrate   was   improper   and  gave 
accused  just  cause  for  complaint.     If  there  were  any  reasons  for  accelerat- 
ing the  date  of  hearing,  the  trial  should  not  have  been  concluded  and  judg- 
I  ment   pronounced    Avithout   waiting  until    the   date   desired   by  accused's 

pleader  or  the  date  originally  fixed,  hearing  the  pleader  and  allowing  him 
to  recall  any  of  the  witnesses  he  wished. 

The  Chief  Court,  however,  i-efu  sed  to  order  a  retrial  of  accused  on  the 
ground  that  the  irregularity  and  impropriety  of  the  procedure  had  not  under 
the  circumstances  of  this  case  occasioned  any  failure  of  justice. 

Petition  for  retision  of  the  order  of  Rai  Bahadur   Lala    Bnta    Mai, 
Seiisions  Judge,  !Sialkui  Division,  dated  Qth  July  1898. 
Lakhshmi  Narain  and  K.  P.  Roy,  for  petitioners. 
The  judgment  of  the  Court  was  delivered  by 

I2th  Augt.  1898.  Frizellk,    C.    J.-The   main    purport   of  this  petition  for 

revision  is  that  a  new  trial  should  be  ordered  on  the  ground 
that  the  procedure  of  the  Magistrate  who  tried  the  case  was 
irregular  and  that  petitioners  were  thereby  seriously  prejudiced. 
The  irregularity  complained  of  was  this,  that  the  trial  was  fixed 
on  the  16th  May  1898  for  the  2Gth  May  1898,  and  petitioners' 
chief  pleader,  Mr.  K.  P.  Roy,  informed  of  this  date ;  that 
the  date  was  on  the  17th  changed  to  the  18th,  and  Mr.  Roy 
informed  by  telegram  ;  that  he  replied  by  telegram  saying  that 
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lie  could  not  appear  on  the  18th  and  asking  to  have  the  23rd 
fixed,  bat  contrary  to  the  wishes  of  petitioners'  other  pleaders 
the  trial  was  proceeded  with  on  the  18th  and  continued  until  the 
21st,  when  the  case  was  decided  and  petitioners  convicted.  "We 
are  of  opinion  that  the  procedure  was  improper  and  gave  peti- 
tioners just  cause  for  complaint.  If  there  were  any  reasons  for 
accelerating  the  date,  such  as  that  alleged  for  the  prosecution, 
the  trial  should  not  have  been  concluded  and  judgment 
pronounced  without  waiting  until  the  date,  which  was  a  near 
one,  desired  by  petitioners'  pleader  or  the  date  originally  fixed, 
hearing  the  pleader,  aijd  allowing  him  to  recall  any  of  the  wit- 
nesses he  wished. 

But  the  irregularity  and  impropriety  of  the  procedure  did 
not,  we  think,  occasion  any  failure  of  justice,  and  a  new  trial 
ought  not  to  be  ordered.  When  the  Magistrate  decided  to  pro- 
ceed with  the  case,  petitioners' other  pleaders  offered  apparently 
no  further  objection,  as  they  might  have  done,  by  withdrawing 
from  the  case,  applying  for  its  transfer  or  declining  to  cross- 
examine  the  witnesses  or  produce  witnesses  for  the  defence. 
The  evidence  was  fully  gone  into,  the  witnesses  were  cross- 
examined  and  witnesses  for  the  defence  heard.  The  learned 
pleader  (Mr.  K.  P.  Roy)  has  also  had  an  opportunity  of  fully 
arguing  the  case  on  the  merits  in  the  appeal  to  the  Sessions, 
and  did  so  argue  it.  Objection  is  verbally  taken  to  the  fact 
that  the  Sessions  Judge  in  his  judgment  wrongly  referred  to 
the  previous  case  in  which  one  Said  Mir  was  complainant  and 
which  had  not  been  decided  when  the  Sessions  Judge  heard  the 
appeal.  We  think  there  was  nothing  wrong  in  the  Sessions 
Judge  alluding  to  that  case.  He  only  mentions  the  fact  of  a 
complaint  having  been  made  and  formed  no  opinion  as  to  what 
the  facts  of  that  case  were.  The  case  quoted  before  us,  7.  L.  E., 
XXII  Gale,  998,  is  therefore  hardly  analogous. 

Indeed  no  objection  is  made  in  the  petition  for  revision  as 
to  any  such  matter  having  been  wrongly  taken  into  consider- 
ation by  the  Sessions  Judge.  We  therefore  see  no  reason  for 
going  into  the  whole  of  the  evidence,  and  no  ground  is  shown 
ns  for  considering  it  likely  that  a  wrong  conclusion  has  been 
come  to  on  the  evidence.  But  we  think  good  reason  is  shown  us 
for  modifying  the  punishments.  The  sentences  are  excessively 
severe,  the  case  has  evidently  been  a  good  deal  exaggerated, 
and  the  injuries  to  the  two  men  assaulted  do  not  seem  to  us 
so  severe  as  they  have  been  represented.  Still  the  case  was  one 
whieh  requires  a  severe  sentence,  and  we  therefore  only  interfere 
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to  the  extent  of  reducing  the  sentences  on  each  of  the  peti- 
tioners to  one  year's  rigorous  imprisonment  with  one  month's 
solitary  confinement. 

We  hope  the   llagistrate  will   abstain  from  snch   hasty   and 
inconsiderate  action  as  that  we  have  commented  upon  in  future. 

Oonvielions  upheld:  sentences  modified. 


No,  16. 

Before  Mr.  Justice  FrizeJU,  Chief  Judge,  and  Mr.  Justice  Reid. 
r  QUEEN-EMPRESS,— APPELLANT, 

JLf  PBLLATS  Side.  <  Versus 

/  KHUSHAL  SINGH  AND  OTHERS —(Accused),— 

RESPONDENTS. 

Case  No.  166  of  1898. 

Appeal  hy  Government  from  order  of  acquittal — Appeals  in  petty  cases. 
Held,  that  appeals  by  Government  from  orders  of  acquittal  should    be 
made  only  in  cases  of  some  importance. 

Appeal  from  the  order  r.f  Sardar  Gurdial  Singh,  Man,  Sessions  Judge, 
Sialkot  Division,  dated  IGth  November  1897. 
Robinson,  Junior  Government  Advocate,  for  appellant. 
The  judgment  of  the  Court  was  delivered  by 

Ift/Jk  N   'r   1898  Frizklle,   C.  J. — Rice    and  almonds,    which    complainant 

claimed  as  stolen  from  him,  were  admittedly  found  in  Khushal 
Singh's  possession.  Khushal  Singh  did  not  allege  that  they  were 
his  own.  He  admitted  that  he  received  them  from  the  other 
accused,  and,  although  such  articles  are  not  usually  identifiable, 
we  are  satisfied  from  this  admission  of  Khushal  Singh,  fj'om 
the  articles  being  found  with  him  immediately  after  the  theft, 
and  from  other  articles,  the  produce  of  the  same  theft,  being 
given  up  by  the  other  accused,  that  the  rice  and  almonds  found 
in  Khushal  Singh's  house  belonged  to  complainant  and  were 
stolen  from  him.  We  also  have  no  doubt  that  Khushal  Singh 
kuevtr  or  had  reason  to  believe  the  articles  to  be  stolen  if  he  did 
not  take  part  with  other  accused  in  committing  the  actual  theft. 
He  received  the  things  under  suspicious  circumstances  from 
persons  well  known  to  be  bad  characters  at  an  early  hour  of  the 
morning  when  he  must  have  suspected  that  they  were  return- 
ing from  a  thieving  expedition,  and  when  they  were  most  pro- 
bably laden  with  the  other  plunder.  We  think,  therefore,  that 
he  ought  not  to  have  been  acquitted  by  the  Sessions  Judge,  but 
his  conviction  by  the  Magistrate  should  have  been  rather  under 
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Section  411,  Indian  Penal  Code,  than  Section  457.  The  pio- 
secntion  itself  offered  evidence  to  show  that  he  only  received 
the  rice  and  almonds  from  the  other  accused. 

As  to  these  other  accused — Ali  Manna,  Khairn   and   Ram 
gino-h — we  find  it  proved  that  the}'  pointed  oat  a  place  on  the 
bank  of  a  mdlah,  where  two  tins  of  ghi  and  a  broken  chati  of  ghi 
were  found  baried  in    the    ground.     The}"  did  so   immediately 
after  Khashal  Singh  had  given  information  against  them.     As 
these  articles  were    in  the   list   of   stolen  property  reported  by 
co:iiplain;iat  before  the  discovery  was  made,  as    they    were  dis- 
ciivered  very  soon  after  the  theft,  on  Khasbal  Singh's  giving  up 
the  names  of  the  thieves,  an  I  as  theie  was  nothing  unlikely    in 
complainant  bain:>-  able  to  identify  the  tins,  we   have    no    doubt 
that  these  also  were  stolen.     We   see   no    reason    to    reject    the 
evidence   that   these   accused   pointed    oat  the  place  where  the 
articles  were  found.     Thoy    could    not    have    done  so  without 
having  committed  the   theft.     Evidence    of    this    kind  is  often 
made  up,  but  we  think  it  impossible  that    it    could    have    been 
made  up  in  this  case.     Even  the   Sessions    Judge,    although   he 
acquitted  the  accused,  did  not  disbelieve  the  evidence  as  to    the 
manner  in  which  the  ghi  was  found,  and    only   acquitted    them 
because  he  doubted  the  evidence  of   identification   as  to  which 
wo  disagree  v^ith  him. 

We,  therefore,  accept  the  appeal  and  convict  all  the  accused. 
Khushal  Singh  under  Section  411,  and  Ali  Manna,  Khairu  and 
Ram  Singh  under  Section  457,  Indian  Penal  Code.  Only  a 
moderate  sentence  is  necessary.  None  of  the  accused  ha-^  ever 
previously  been  convicted,  the  theft  was  of  a  petty  nature,  the 
value  of  the  stolen  property  being  only  Rs,  22  or  lis.  23  alto- 
gether, and  three  of  the  accused  have  been  already  a  considerable 
time  in  confinement.  We  may  remark  that  the  case  was 
hardly  one  worth  appealing.  Appeals  by  Government  should, 
we  think,  only  be  made  in  cases  of  some  importance. 

We  sentence  Khushal  Singh  to  six  months'  and  Ali  Manna, 
Khairu  and  Ram  Singh  to  nine  months'  rigorous  imprisonment, 
with  one  month's  solitary  confinement  each.  Sentence  to  take 
effect  from  date  of  imprisonment  in  pursuance  of  this  ordex%  and 
District  Magistrate  should  take  the  necessary  measures  for 
Khushal  Singh's  arrest. 

appeal  allowed. 


55  CRlMlNAIi  JUDOMENTS— No.  IG.  [  Rkcord 

No.  16. 

Before  Mr.  Justice  Clark,  Chief  Judge. 
I  BURE  KHAN,— (AcciJSKD),— PETITIONER, 

Rktimon  Side.   «/  Versus 

I  QUEEN-EMPRESS,— RESPONDENT. 

Case  No.  2416  of  1898. 
Criminal  Procedure  Code,  1898,  Section  Ido  (7) — Sanction  for   prosecu- 
tion— Subordination  of  Courts. 

For  the  purposes  of  Section  195,  Criminal  Procedure  Code,  1898,  the 
Court  of  the  District  Judge  is  the  Court  to  which  a  Munsif  is  subordinate, 
and  it  is  the  Court  of  the  District  Judoc  and  not  cf  the  Divisional  Judge 
which  can  give  sanction  for  prosecution  in  respect  of  offences  referred  to 
in  the  said  section  when  comniitted  in  the  Court  of  a  Miiusif. 

Petition  for  revision  of  the  order  of  G.  Lewis,  ISsquire,  Divisional 
Judge,  Amritsar  Division,  dated  20th  August  1898. 

Jaishi  Ram,  for  pctitiouei'. 

The  judgment  of  the  learned  Chief  Judge  in  Chambers  was 
as  follows : — 

2oth  Jany.  1899,  Clark,  C.  J.  —Under  Section  195,  Criminal  Procedure  Code, 

the  Divisional  Judge  has  given  sanction  for  the  prosecution  of 
Bure  Khan  under  Sections  193,  19(5,  465  and  471,  Indian  Peual 
Code;  these  offences  having  been  committed  before  Lala  Araolak 
Ram,  Munsif,  Gardaspur,  who  has  left  the  district. 

The  law  has  been  changed  in  the  new  Criminal  Procedure 
Code,  and  Section  195  (7)  lays  down  that — 

"  For  the  purposes  of  this  section  every  Court  shall  be 
"  deemed  to  be  subordinate  only  to  the  Court  to  which  appeals 
"  from  the  former  Court  ordinarily  lie,  that  is  to  say,  (n) 
"  where  such  appeals  lie  to  more  than  one  Court,  the  appellate 
"  Court  of  inferior  jurisdiction  shall  be  the  Court  to  which  such 
"  Court  shall  be  deemed  to  be  subordinate." 

For  the  purposes  of  this  section  the  Court  of  the  District 
Judge  is  the  Court  to  which  the  Munsif  is  subordinate,  and  it  is 
the  Court  of  the  District  Judge,  not  of  the  Divisional  Judge, 
which  can  give  sanction  for  offences  referred  to  in  Section  195, 
Criminal  Procedurb  Code,  committed  in  the  Court  of  a  Munsif. 

The  sanction  of  the  Divisional  Judge  is  set  aside  as  without 
jurisdiction. 


•Cf 
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Full  Bench. 

No.  17. 

Before  Mr.  Justice  Clarh,  Chief  Judge,  Mr.  Justice  Beid,  Mr. 

Justice  C hatter ji,  and  Mr.  Justice  Anderson. 

QUEEN-EMPRESS, 

Versus  \  AppEttATE  Sidk. 

SAIF  ALT,— (Accused). 
Case  No.  1075  of  1898. 

Criminal  Procedure  Code,  1898,  Section  545 — Culpahlehomicide— Power 
of  Court  to  gravt  compensaiion — Act  XIII  of  1855 — "Injury" — Penal  Code, 
Section  44 — Enhancement  of  sentence. 

Held,  by  the  Full  Bench,  that  it  is  competent  to  a  Court,  under  Section 
545  of  the  Criminal  Procedure  Code,  1898,  to  award  part  of  the  fine 
imposed  under  Section  304  of  the  Penal  Code  for  the  offence  of  culpable 
homicide  not  amounting  to  murder  to  the  widow  of  the  person  killed,  in 
compensation  for  the  injury  caused  by  the  offence  committed,  the  loss  of 
her  husband's  support  affecting  a  widow  prejudicially  in  a  legal  right,  and 
being  therefore  "an  injury"  as  defined  in  Section  44  of  the  Penal  Code, 
for  which  substantial  compensation  can  be  awarded  by  a  Civil  Court 
{I.  L.  B.,  XII  Mad.,  352,  and  I.  L.  B.,  XXI  Mad.,  74  (F.  B.),  not  followed). 

Where  the  accused,  enraged  by  vile  abuse  addressed  to  him  by  the 
deceased,  struck  the  latter  a  severe  blow  on  the  head  with  the  first  thing 
that  came  to  hand,  viz.,  a  wooden  lamp-stand,  which  blow  fractured  the 
skull  and  caused  death  not  long  afterwards,  held,  by  the  Division  Bench 
that  a  sentence  of  two  years'  rigorous  imprisonment,  including  two 
months'  solitary  confinement  and  a  fine  of  Rs.  100,  or,  in  default,  six 
months'  further  rigorous  imprisonment,  passed  by  the  District  Magistrate 
was,  under  the  circumstances  of  the  case,  not  inadequate,  and  should  not  bo 
enhanced. 

Per  Chatter  ji  J.  (in  Chambers).— An  enhancement  of  sentence  should 
take  place  only  when  the  sentence  awarded  is  manifestly  inadequate,  and 
the  powers  of  the  Chief  Court  for  such  purpose  should  be  exercised  only 
under  exceptional  circumstances. 

Oase  reported  by  Q.  Leslie  Smith,  Esquire,  Sessions  Judge, 
Rawalpindi  Division. 

The  facts  of  this  case  were  as  follows  : — 

Saif  AH,  accused,  lived  in   a   small   hamlet   belonging   to 

Deryala  Khaki,  in  which  there  were  only  two  dwelling-houses, 

Saif  Ali's  and  his  uncle  Dadu's. 

On  the  day  of  the  occurrence  of  the  offence,  Saif  Ali's  lamb 
was  seen  trespassing  on  the  crop,  and  Daraz  remonstrated  with 
him  aboat  it.  An  altercation  ensued,  and  Daraz  went  to  the 
door  of  Saif  Ali's  house,  inside  which  Saif  Ali  had  gone,  and 
continued  to  ab  use  him.     Saif  Ali  raised  a  wooden   lamp-stand 
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which  was  standing  just  inside  the  door  and  hit  Daraz  with  it 
one  b  low  on  the  forehead  which  smashed  his  skull  and  felled 
him,  and  fronii  the  consequences  of ,  which  he  died  five  days 
after. 

The  acctis  ed  was  convicted  and  sentenced  by  the  District 
Magistrate  as  follows  :^ 

The  accused,  oa  conviction  by  J,  Wilson,  Esquire,  exercis- 
ing the  powers  of  a  District  Magistrate  in  the  Rawalpindi 
District,  was  sentenced,  by  order  dated  7th  April  1898,  under 
Section  304,  Part  II  of  the  Indian  Penal  Code,  to  two  (2)  years' 
rigorous  imprisonment,  including  two  months'  solitary  confine- 
ment and  to  pay  Rs.  100  fine,  or,  in  default,  sis  months'  further 
rigorous  imprisonment. 

The  proceedings  were  forwarded  by  the  learned  Sessions 
Judge  for  revision  on  the  following  grounds  : — 

"  On  the  facts  found  (and  I  think  rightly  found)  by  the 
"  District  Magistrate,  I  am  of  opinion  that  the  sentence  awarded 
"  was  inadequate.  A  very  severe  blow  was  given  on  the  head 
"  with  a  very  formidable  weapon,  which  blow  fractured  the 
"  skull  and  caused  death  not  long  af ferwards.  The  case  is  very 
"  much  on  all-fours  with  that  reported  in  No.  5,  Punjih  Reoord, 
*'  Criminal,  1893,  and  in  that  case  a  sentence  of  five  years  was 
•'  passed  by  the  Chief  Court.  A  similar  sentence  appears  to  be 
"  called  for  here. 

"  The  proceedings  of  the  case  are  therefore  submitted  to 
"  the  Chief  Court,  Punjab,  on  the  Criminal  Revision  Side  under 
"  Section  438,  Criminal  Procedure  Code,  with  a  view  to  enhance- 
"  ment  of  sentence." 


The    case  in  the  first  instance  came  before  Mr.  Justice 
Chatterji,  in  Chambers,  who  passed  the  following  order  :— 

IQth  June  1898.  Cbatterji,  J.— I  have  gone  through  the  record  and  do  not 

on  the  whole  see  sufficient  grounds  for  enhancing  the  sentence. 
The  accused  hit  a  single  blow,  and  there  is  no  question  that  he 
had  any  intention  of  causing  death  or  bodily  injury  likely  or 
sufficient  in  the  ordinary  course  of  nature  to  cause  death.  It 
has  been  found  that  he  knew  that  he  was  likely  to  cause  death, 
and  this  is  probably  right,  though  if  the  Court  had  been  a  little 
more  indulgent  it  might  have  found  that  the  accused  knew 
nothing  more  than  that  he  was  likely  to  cause  grievous  hurt. 
See  Punjab  Record,  No.  18  of  1893,  Or.,  which  partially  exemplifies 
this  remax-k.  Altogether  the  act  was  the  resultof  a  momentary 
impulse  and  tho  consequences  were  probably  due  as  much  to 
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misfortune  as  to  any  conscious  effort  on  the  accused's  part.  An 
experienced  and  careful  Magistrate  tas,  in  view  of  all  the  cir- 
cumstances, considered  a  sentence  of  two  years  sufficient  to  meet 
the  ends  of  justice,  and  1  am  not  prepared  to  say  that  he  is 
egregiously  wrong.  An  enhancement  should  take  place  only 
when  the  sentence  is  manifestly  inadequate,  and  the  powers  of 
this  Court  for  this  purpose  should  be  exercised  only  under 
exceptional  circumstances.  Possibly  a  slightly  heavier  sentence 
might  have  been  better  suited  to  the  case,  but  I  doubt  whether 
it  was  necessary  to  inflict  one  of  five  years'  rigorous  imprison- 
ment. In  No.  5,  Punjah  Renord,  1893,  the  facts  were  more 
adverse  to  the  accused.  But  even  if  the  Sessions  Judge's  opinion 
is  right,  it  is  not  necessarily  a  good  reason  for  enhancement.  See 
No.  7,  Punjab  liecord,  1889. 

I  accordingly  decline  to  act  on  the  Sessions  Judge's  recom- 
mendation. But  with  reference  to  the  order  for  compensation 
I  should  like  to  be  informed  by  the  District  Magistrate  who 
the  heirs  of  the  deceased  are  in  whose  favour  it  has  been  passed. 
Compensation  can  only  be  awarded  where  substantial  compensa- 
tion can  be  recovered  by  civil  suit.  Act  XIII  of  1855  lays 
down  the  law  ou  the  subject,  and  the  heirs  must  be  such  as  can 
claim  compensation  under  Section  I  of  that  Act. 

On  the  receipt  of  the  District  Magistrate's  reply  this  part 
of  the  case  will  be  disposed  of. 

On  receipit  of  the  return  of  the  District  Magistrate  the  case 
was  referred  to  the  Division  Bench  by  the  following  order  of  the 
learned  Judge  in  Chambers  : — 

Chatterji,  J.— The  return  of  the  District  Magistrate  is  that  I2th  Augt.  1898. 
the  deceased  has  left  a  son,  Jiwan,  and  a  widow,  Mussammat 
Sardaro,  who  ax-e  his  heirs. 

Under  Section  1,  Act  XIII  of  1855,  these  persons  would  be 
entitled  to  maintain  a  civil  suit  for  damages  or  compensation  for 
the  injury  to  the  deceased  if  the  defendant's  act,  neglect  or  de- 
fault which  caused  the  death  was  such  as  would  have  entitled 
the  deceased  to  maintain  an  action  of  this  nature  had  he  not 
died.  The  District  Magistrate's  order  for  compensation  ia 
correct  if  substantial  compensation  is  recoverable  by  civil  suit 
by  these  heirs  for  the  injury  which  caused  Daraz'.s  death. 

But  Punjab  Record,  No.  6,  of  1890,  Criminal,  is  against  this 
view,  so  also  in  re  Luchmaka  (J.  L.  B.,  XII  Mad.,   352). 

I  have  some  doubt  as  to  the  correctness  of  these  rulings, 
but  a  very  recent  Full  Bench  Judgment  of  the  Madras  Court, 
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Yala  Gangulu  v.  Mmmdi  Bali  (7.  L.  E.,  XXI  Mad.,  74)  agrees 
with  them.  The  earlier  cases  may  bo  put  oat  of  consideration, 
as  the  previous  Acts  were  differently  worded.  If  the  Full  Bench 
Judgment  and  No.  6  of  1890,  Criminal,  are  correct,  the  order  of 
the  District  Magistrate  must  be  set  aside.  I,  however,  think  it 
best  to  refer  the  question  to  a  Bench.  If  the  District  Magis- 
trate's order  is  wrong  and  without  authority,  I  think  we  should 
set  it  aside,  as  it  causes  substantial  loss  to  Government  which 
would  otherwise  be  entitled  to  the  fine. 


The  question  oi  law  involved  was  referred  to  a  Full  Bench 
by  the  following  order  of  the  Division  Bench  {Beid  and  Anderson, 
JJ.):- 

1 7^7t  Oc^  189S.  Reip,  J.— Having  considered   the  evidence   on   the   record, 

we  coucui- with  Mr.  .Iiistice  Clr.ittcrji  that  the  sentence  passed 
by  the  District  Magistrate  is  not  inadequate  :  the  prisoner  was 
enraged  by  vile  abuse  addressed  to  him  by  the  deceased,  and 
stvnek  only  one  blow  with  the  first  thing  that  came  to  hand,  a 
wooden  lamp-stand.  In  No.  5,  Punjab  Record,  Criminal,  1893,  the 
prisoner  killed  his  wife  in  the  course  of  a  quarrel,  and  deserved 
a  more  severe  sentence  than  the  prisoner  before  us,  who  struck  a 
man  who  abused  him.  The  question  raised  by  Mr.  Justice 
Chatterji,  whether  compensation  can  be  awarded  to  the  son  and 
widow  of  the  deceased  under  Section  545  of  the  Code  of  Criminal 
Procedure  of  1882,  reproduced  totidem  verbis  in  the  Code  now  in 
force,  raises  considerable  difficulty. 

No.  6,  Punjab  Record  (Cr.),  1890,  is  not  in  point,  inasmuch 
as  Act  XIII  of  1855  is  an  Act  to  provide  compensation  to  families 
for  loss  occasioned  by  the  death  of  a  person  caused  by  actionable 
wrong,  and  the  persons  fined  in  that  case  were  convicted  only 
under  Section  323  of  the  Penal  Code,  and  were  held  not  to  be 
responsible  for  the  death  of  the  deceased,  who  died  of  apoplexy. 
There  can  be  no  doubt  of  the  correctness  of  the   ruling  quoted. 

The  question  is  whether  the  w^ords  in  Section  545,  "  the 
"  Court  may  order  the  whole  or  any  part  of  the  fine  recovered  to 
"  be  applied  in  compensation  for  the  injury  caused  by  the 
"  offence  committed,  where  substantial  compensation  is,  in  the 
"  opinion  of  the  Court,  recoverable  by  civil  suit,"  are  limited  as 
ilicy  liavc  been  held  to  be  limited  in  Yala  Qangulu  v.  Moundi 
Dali,  I.  n.  It,  XXI  Mad.  (P.  B^,  74.  The  reference  to  the  Full 
Bench  was  made  because  the  correctness  of  the  ruling  in  re 
Lutchtnaka  (I.  L.  B.,  XII  Mad.,  352)  was  doubted. 

In  both  these  cases  death  was  caused  by  a  rash  or  negligent 
act,  the  conviction  being  under  Section  304-A  of  the  Qode. 


Nov.  1898.  ]  CRIMINAL  JUDGMENTS— No.  17.  41 

In  XII  Mad.,  no  reasons  are  given  and  no  authority  is  quoted. 
In  XJxI  Mad.,  compensation  was  held  not  to  be  awardabJe  for 
reasons  which  appear  to  be  open  to  doubt.  Had  the  legislature 
intended  to  limit  the  compensation  awarded  under  Section  545 
(6)  to  the  person  against  whom  the  offence  was  committed  it 
would  have  been  very  easy  to  embody  words  of  limitation  in 
that  clause.  The  reasons  given  in  the  referring  order  in  XXI 
Mad.  support  the  view  that  compensation  is  awardablc  to  the 
widow  or  son. 

As  this  view  is  opposed  to  that  expressed  by  the  Full  Bench 
of  the  Madras  Court,  we  refer  to  a  Full  Bench  the  question 
whether,  under  Section  545  of  the  Code  of  Criminal  Procedure, 
compensation  may  in  cases  of  culpable  homicide  be  awarded  to 
any  person  for  whose  benefit  a  suit  would  lie  under  Act  XIll 
of  1855.  • 


The  judgment  of  the  Full  Bench  was  delivered  by 

Reid,J.  (Clark,  C.J.,  Chatterji  and  Anderson,  JJ.,  concurring).  29^4  Jany,  1899.] 
— The  question  for  consideration  is  whether,  under  Section  545 
of  the  Code  of  Criminal  Procedure,  part  of  the  fine  imposed 
under  Section  304  of  the  Penal  Code  for  the  offence  of  culpable 
homicide  not  amounting  to  murder  maybe  paid  to  the  widow 
of  the  person  killed,  in  compensation  for  the  injury  caused  by 
the  offence  committed.  It  is  unnecessary  in  this  particular  case 
to  deal  with  the  question  of  payment  to  other  relations. 

Under  Act  XIII  of  1855,  a  suit  may  be  maintained  for  the 
benefit  of  the  widow  against  the  person  causing  her  husband's 
death,  and  the  Court  may  give  such  damages  as  it  may  think 
proportioned  to  tlie  loss  rcsiiUiug  from  the  death  to  the  widow, 
the  object  of  the  Act  being  to  provide  compensation  to  families 
for  loss  occasioned  by  the  death  of  a  person  caused  by  actionable 
wrong. 

Section  545  of  the  Code  empowers  a  Court  whicli  parses 
a  sentence  of  fine  to  order  the  whole  or  part  of  any  fine  recovered 
to  be  applied  iii  compensation  for  the  injury  caused  by  the 
offence  committed,  where  substantial  compensation  is,  in  the 
opinion  of  the  Court,  recoverable  by  civil  suit. 

There  is  no  suggestion  that  the  widow  in  this  case  could 
not  recover  substantial  compensation  under  Act  XIII. 

The  authority  on  the  question  is  limited. 

Under  Section  44,  Act  XXV  oF  1861,  whieli  allowed 
compensation  out  of  the  fine  imposed  to  be  paid  to.  or  for,  the 
person  who  had  suffered  by  an  offence,  not  excecdiii!^-  the  lost* 
appearing   to   be   caused   to   him,   the   Calcutta   Court,   in  re 
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Eoop  Lai  Sinqh  (X  W.  E.,  Cr.,  39),  beld  that,  if  compensation 
could  be  awarded  to  all  the  heirs  of  any  person  who  had  been 
killed  it  was  impossible  to  say  where  such  orders  would  stop, 
and  that  compensation  could  only  be  awarded  to  the  actual 
sufferer,  or  the  person  directly  injured  by  the  offence. 

Section  44  did  not  contain  the  words  "  where  substantial 
compensation  is,  in  the  opinion  of  the  Court,  recoverable  by 
civil  suit,"  which  obviate  the  difficulty  pointed  out  by  the 
Calcutta  Court,  arising  from  holding  that  compensation  could 
be  awarded  to  all  heirs  of  the  deceased,  Act  XIII  limiting  these 
heirs  to  the  wife,  parent,  husband,  or  child. 

Queen y.  Moorut  Loll  {VI W.  J2.,  Cr.,  93)  is  not  in  point,  death 
not  having  been  caused  by  the  offender,  nor  is  No.  6,  Punjab  Re- 
cord (Cr.),  1890,  the  offenders  therein  being  convicted  only  of 
causing  simple  hurt,  and  not  being  held  responsible  for  the  death 
of  the  person  hurt,  which  was  held  to  have  resulted  from 
apoplexy.  In  re  Lutchmaka  (7,  L.  B.  XII  Mad.,  352),  it  was  held 
that  Section  545  of  the  Code  did  not  contemplate  an  order  for 
compensation,  to  be  paid  out  of  a  tine  imposed  under  Section 
304- A,  to  the  widow  of  the  man  whose  death  was  caused  by  the 
rash  or  negligent  act  in  question.  No  reasons  were  recorded  for 
the  decision.  The  same  question  arising  in  Tola  Gangtdu  v. 
Aloundl  Dali  (L  L.  R.,  XXI  Mad.  (PB.),  74)  was  referred  to 
a  Full  Bench,  because  the  correctness  of  the  ruling  in  XII  Mad. 
was  doubted. 

The  Full  Bench  confirmed  that  ruling,  holding  that  tlie 
Codes  of  1872  and  1882  had  made  no  change  in  the  law  con- 
tained in  the  Code  of  1861,  under  which  it  was  obvious  that 
compensation  could  not  have  been  awarded  to  the  widow. 
Section  545  of  the  Code  of  1882  is  reproduced  in  the  present 
Code,  while  the  con-esponding  Section  308  of  the  Code  of  1872 
provided  that  part  of  the  fine  might  be  awarded  to,  or  for,  the 
benefit  of  the  complainant,  or  the  person  injured,  or  both,  in 
compensation  for  the  offence  complained  of,  where  such  offence 
could,  in  the  opinion  of  the  Court,  be  compensated  by  money. 

With  all  deference  to  the  opinion  expressed  by  Shcppard,  J., 
and  concurred  in  by  the  rest  of  the  Madras  Full  Bench,  tlic 
change  in  the  language  of  the  Codes  appears  to  mc  signiticant, 
whatever  the  true  interpretation  of  Section  44  of  the  Code  of 
1861  may  have  been. 

The  omission  of  the  words  *'  the  person  who  has  suft'ei-ed  by 
such  offence,"  which  appeared  in  the  Code  of  1861,  and  of  "  the 
complainant,  or  the  person  injured,  or  both,"   which  appeared 
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iu  that  of  1872,  from  Section  545  of  the  Codes  of  1882  and  1898, 
and  the  language  of  (1)  (a)  of  that  section  lead  me  to  the 
conclusion  that  compensation  may  now  be  awarded  to  the  widow. 
It  ia  true,  as  laid  down  in  the  Madras  ruling,  that  "  injury  "  in 
Section  545  must  be  interpreted,  having  regard  to  Section  4  (I) 
of  the  Code  and  Section  44  of  the  Penal  Code,  as  defined  in  the 
latter  section,  i.e.,  harm  illegally  caused  to  any  person  in  body, 
mind,  reputation,  or  property,  but  I  do  not  think  that  interpreta- 
tion is  opposed  to  my  view  of  the  laAv. 

In  the  notes  to  the  Penal  Code  by  Sir  W.  Morgan,  C.J.,  and 
A.  C.  Macpherson,  J.,  it  is  said  that  an  act  which  is  by  laAv 
wrongful  as  regards  the  person  complaining,  that  is,  which 
affects  him  prejudicially  in  some  legal  right,  is  an  injury,  and 
in  my  opinion  the  definition  iu  Section  44  was  intended  to  be 
as  wide  as  possible. 

It  does  not  appear  to  mc  that  the  word  "  injury  "  in  the 
preamble  to  Act  XIII  bears  a  wider  interpretation  than  the 
same  word  used  in  Section  545  (1)  (6),  and  the  words  in  that 

sub-section,  "  where  substantial  compensation  is re- 

"•  coverable  by  civil  suit,"  appear  to  me  to  mean  "  if  the  circum- 
"  stances  are  such  that  some  person  could  leeovcr  substantial 
(.'ompensation  by  civil  suit." 

Act  XIII  is  described,  as  already  stated,  as  "  an  Act  to  pro- 
"  vide  compensation  to  families  for  loss  occasioned  by  the  death 
"  of  a  person  caused  by  actionable  wrong."     It  is  a  reproduction 
of  Lord  Campbell's  Act,  IX  &  X  Victoria,  Chapter  92,    under 
which  it  has  been  ruled  that  the  person  for  whose   benefit  the 
action  is  brought  must  have   suffered    some  pecuniary    loss  by 
the  death  of  the  deceased,  pecuniary  loss   meanino-   some   sub- 
stantial detriment   in  a  wordly  point  of  view,  inclndino-  loss  of 
support   and  even   loss  of  mere  gratuitous  liberality — Franklin 
V.  South  Easttrn  Railway  Company,  3.  Hurl  and  N.,  211 ;  Pym  v. 
G.  N.  Railway  Company,  4  B.  and  S.,  396  ;  Hetherington  v.  North 
Eastern  Railway  Company,  9,  Q.  B.  D.,  160;  and  Dalton  v.  South 
Eastern  Itaxlway  Company,  27,  L.  J.,  C.  P.,  227.     It  was  held  in 
Osborn  v.    Gillet,  L.  K.  8,   Ex.   88,   that    grief,  mourning  and 
funeral  expenses  could  not   be  taken  into  account,  but  I  think 
the  authorities  quoted  above  justify   the   conclusion  that  loss 
of  her  husband's  support  affects  a  widow  prejudicially  in  a  legal 
right,  and  is  therefore  an  injury  as  defined  in  the  Penal  Code  for 
•which   substantial   compensation  can  be  awarded   by^   a  Civil 
Court,  the  right  of  a  woman  to  be   supported  by  her  husband 
being  au  existing  right. 
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For  these  reasons  I  would  answer  the  question   referred  in 
the  affirmative. 


The  case  was  thereafter  disposed  of  by  the  following  order 
of  the  Division  Bench  : — 

olst  Jany.  1899.  Reid,  J. — In  accordance  with  our  view  of  the  facts,  recorded 

in  our  referring  order  of  the  17th  October  1898,  and  with 
the  decision  of  the  Full  Bench,  we  maintain  the  order  of  the 
District  Magistrate. 


Rkvibion  Side. 


No.  18. 

Before  Mr.  Justice  Reid. 

GOBIND  RAM  AND  OTHERS,— (Accdseu)- 
PETITIONERS, 

Versus 

QUEEN-EMPRESS,— RESPONDENT. 

Case  No.  247  of  1899. 

Scinction.  jor  prosecution — Penal  Code,  Section  193 — False  evidence — 
Inquiry  under  Act  XXXVII  o/ 1850— Repeal  of  Section  17  of  Act  XXXVII  of 
1850,  effect  of— Oaths  Act,  1873,  Sections  4,  I'i-Validity  of  sanction. 

Certain  persons  having  given  evidence  before  Commissioners  appoint- 
ed under  Act  XXXVII  of  1850  to  hold  an  inquiry  into  the  behaviour  of  a 
oortain  Judicial  Officer,  the  said  Commissioners  thereafter  on  the  applica- 
tioa  of  the  Government  Advocate,  but  without  notice  to  the  accused, 
granted  sanction  for  their  prosecution  under  Section  193  of  the  Penal 
Code.  At  the  commencemeat  of  the  trial  before  the  District  Magistrate, 
))reliminary  objections  were  taken  as  to  the  nature  and  validity  of  the 
sanction,  but  wore  overruled,  whereupon  accused  applied  to  the  Chief  Court 
on  the  revision  side,  aud  it  was  contended,  oo  their  behalf ,  that  the 
sanction  should  be  set  a^ida  because,  inter  alia,  (I)  the  repeal  of  Sec- 
tion 17  of  Act  XXXVII  of  185'J  by  Act  XII  of  187G  showed  that  it  was 
not  intended  tliat  witnesses  who  gave  false  evidence  before  a  Commission 
appointeil  under  the  tirst-mentioned  Act  should  be  punished  therefor,  and 
(2)  the  sanction  was  vague  and  indctinito,  granted  without  notice  to 
accused,  and  was  not  necessary  for  the  ends  of  justice. 

Held,  that  Section  17  of  Act  XXXVII  of  1850  had  been  repealed  merely 
because  the  provision  therein  contained  had  been  rendered  obsolete  by  the 
enactment  of  the  Penal  Code  and  the  Oaths  Act,  1873,  and  that  inasmuch 
as  the  Commissioners  were  empowered  under  Act  XXXVII  of  1850  to 
receive  and  record  evidence,  they  were  authorised  under  Section  4  of  the 
Oaths  Act  to  admiuistor  oaths  and  affirmations  in  the  exercise  of  the  power 
BO  conferred  on  them. 

Held,  therefore,  that  under  Section  14  of  the  Oaths  Act,  witnesses 
examined  before  the  said  Commissiojiers  were  bound  to  state  the  tnitli, 
and  roiiderod  theiuselvcs  liable  to  be  prosecuted  under  Section  193  of  the 
Penal  Code  if  they  teetified  falboly. 
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Held,  further,  that  the  sanction,  road  as  it  should  bo  with  the  applica- 
tion for  sanction,  was  sufficiently  explicit;  that  under  the  circumstances 
of  the  case  previous  notice  to  the  accused  was  unnecessary,  and  finally 
that  the  prosecution  of  witnesses  who  gave  false  evidence  in  an  inquiry 
such  88  that  in  question  was  obviously  in  the  interests  of  justice. 

Petition  for  revision  of  the  order  of  Captain  C.  P.  Egerion,  District 
Magistrate,  Mooltan,  dated  27th  January  1899. 

S.  P.  Roy,  for  petitioners. 

The  judgineiit  of  the  learned  Judge  was  as  follows  : — 

Beid,  J.— Section  17,    Act  XXXVII  of    1850,    runs  as  20^/1  Fehy.  1899. 
follows: — 

"  All  witnesses  either  for  the  prosecution  or  defence  shall 
bo  CYamined  on  oath,  or  if  exempted  from  taking  an  oath  in 
Courts  of  Justice,  on  solemn  aifirmation,  to  be  administered  in 
either  case  by  one  of  the  Commissioners  ;  and  every  witness  so 
examined  and  wilfully  giving  false  evidence  on  any  material 
point  shall  be  deemed  guilty  of,  and  liable  to,  the  penalties  of 
perjury." 

It  was  repealed  by  Act  Xll  of  1876,  a  repealing  Act  passed 
because  it  was  expedient  that  enactments  which  had  ceased  to 
be  in  force  otherwise  than  by  express  and  specific  repeal,  or 
had  by  lapse  of  time  or  change  of  circumstances  become  un- 
necessary, should  be  expressly  or  specifically  repealed. 

It  is  contended  that  by  repealing  Section  17  the  Govern* 
ment  of  India  intended  that  witnesses  who  gave  false  evidence 
before  a  Commission  appointed  under  the  Act  should  not  be 
punishable.  This  contention  has  no  force.  Act  XXXVI [  of  1850 
enforces  the  Commissioners  appointed  under  it  to  receive  and 
record  evidence,  and  under  Section  4  of  the  Oaths  Act  (X  of 
1873)  they  are  authorised  to  administer  oaths  and  aflSrmations 
in  the  exercise  of  the  powers  so  conferred  on  them.  Under 
Section  14  of  the  latter  Act  witnesses  before  them  are  bound  to 
state  the  truth.  The  passing  of  the  Penal  Code  and  the  Oaths 
Act  obviously  rendered  Section  17  of  the  Act  of  1850  unneces- 
sary, and  it  was  struck  out  of  the  Statute  book. 

It  is  unnecessary  at  this  stage  to  consider  whether  the 
proceedings  before  the  Commission  for  the  trial  of  Sardar 
Cardial  Singh  were  or  were  not  judicial  proceedings,  either 
with  reference  to  Section  193  of  the  Indian  Penal  Code,  or  with 
reference  to  the  sanction  under  Section  195  of  the  Code  of 
Criminal  Procedure.  The  latter  part  of  Section  193  applies 
eveu  if  the  proceedings  were  not  judicial,  while  the  District 
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Magistrate  cculd  take  cognizance  under  Section  190  of  the  Code 
of  Criminal  Procedure  if  the  Commissioners  had  no  power  to 
sanction  under  Section  195. 

The  application  for  sanction  and  the  sanction,  read  together, 
are  sufficiently  explicit,  as  is  admitted  by  counsel  whose  con- 
tention that  the  sanction  must  contain  all  particulars,  independ- 
ently of  the  application,  has  no  force,  and  is  opposed  to  the 
authorities  followed  by  this  Court. 

The  question  whether  the  Commissioners  were  fundi 
officio  when  they  granted  sanction  has  been  expressly  reserved 
by  the  Court  below  and  need  not  be  considered  here  at  this 
stage. 

Under  the  circumstances,  I  concur  with  the  District  Magis- 
trate in  holding  that  the  sanction  is  not  bad  for  want  of  notice, 
and  it  is  obvious  that  the  prosecution  of  witnesses  who  give 
false  evidence  in  an  inquiry  such  as  that  in  question  is  in  the 
interests  of  justice.  No  attempt  has  been  made  to  support 
ground  3  (3).     I  reject  this  application. 

Application  dismissed. 
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The  references  are  to  the  Nos.  given  to  the  cases  in  the  "  Record." 

No. 
A. 

Acquiescence.  — Occnpanry  rights,  transfer  of,  by  tenant — Effect  cf  acqnieficence  on 
part  of  landlord — Acquiescence,  facts  constituting. — See  Landlord  and 
Tenant. 

Act  XVII  of  1887.— See  Funfab  Tenancy  Act,  1887. 

Act  XVII  of  1887.— See  Vimjab  Land  Revenue  Act,  1887. 

Appeal  in  Beccnue  Cases. — Punjab  Land   Revenue  Act,    1887,   Sections    13,    112, 
116,  1 18 — Application  for  partition — Plea  that  holding  had   been   already 
parlifioued  privately — Courts  (f  appeal — Question   ^'' as  to  property  t<»  be 
divided  "  i,r  "  as  to  title  in  the  property  of  which  partition  is  sought  " — 
Entiles  in  Settlement  liecords—See  Partition. 

„  ,,         „         Punjab  Tenancy  Act,  1887,    Sections   5,  6,  8 — Suit  for 

declaration  of  occupancy  status  of  highest  class  — Duty  of  Court  to  consider 
ichether  plaintiff  entitled  to  inferior  tight  than  that  claimed, —  Civil  Pro- 
cedure Code,  1882,  Section  58 — Material  irregularity — Collector  deciding 
appeal  in  absence  of  record,  which  had  been  lost. —  Plaintiff's  suit  for  a 
declaration  of  occapaney  stntvs  nuder  k^^ection  5  (i)  (a)  of  the  Punjah 
Tenancy  Act,  1887,  was  dismisse«i  by  the  lower  Courts  on  the  ground 
that  as  he  and  his  ancestors  had  always  paid  half  batai,  he  was  not 
entitled  to  the  status  claimed.  It  appeared,  however,  that  plaintiff 
and  his  ancestors  had  held  the  land  for  over  40  years  before  1870, 
and  had  planted  fruit  trees  and  erected  buildings  thereon,  but  the 
lower  Courts  had  dismissed  the  suit  without  considering  whether  such 
occnpation  entitled  the  plaintiff  to  occupancy  rights  under  Section  8 
of  the  Act.  It  further  appealed  tliat  the  record  of  the  case  in  the 
first  Court  was  lost  before  the  Collector  heard  the  appeal. 

Held,  that  the  lower  Courts  had  committed  a  material  irregularity 
in  dismi.ssing  the  suit  without  considering  whether,  with  reference 
to  the  facts  of  the  case  and  the  district  practice,  plaintiif  wfl.s  not 
entitled  to  occupancy  rights  of  a  class  inferior  to  that'  spet^itidally 
claimed  in  the  plaint,  it  being  the  duty  of  the  Court,  in  a  dme  snch  as 
the  present,  either  to  return  the  plaint  for  amendment  or  to  amend  it 
itself  under  Section  53,  Civil  Procedure  Code, proiiso,  and  to  thereaftei- 
frame  an  issue  which  should  cover  the  other  clauses  of  Section  5  and 
Sections  6  and  8  as  well. 
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Held,  farther,  that  the  fact  that  the  Collector  had  had  to  decide  the 
appeal  without  being  able  to  examine  the  record  would  alone  have 
been  a  suflScient  cause  for  a  remand 


Civil  Procedure  Code. — Section  h'3. — Punjab  Tenancy  Act,  1887,  Sections  5,  (i,  8 
-^Suit  for  declaration  of  occupancy  status  of  highest  r.lafis — Duty  of 
Court  to  consider  whether  plaintiff  entitled  to  inferior  right  than  that 
claimed — Practice. — See  Occupancy  Uights,  No-  i. 

L. 

Landlord  and  Tenant — Punjab  Tenancy  Act,  1887,  Sections  6,  8,  56,  60  —Transfer 
of  rights  by  occupancy  tenant — Acquiescence  on  part  of  landlord,  effect  of 
— Facts  constituting  acquiescence. 

Held,  that  when  a  tenant  holdinpr  under  Section  6  or  Section  8  of 
the  Punjab  Tenancy  Act,  1887,  has  transferred  his  right  of  occnpanc}- 
without  having  previously  obtained  the  consent  of  the  landlord  in 
writing  unless  the  landlord  sues  within  n  reasonable  time  to  cancel 
the  voidable  transfer,  his  acquisecence  may  be  inferred,  and,  if  proved, 
will  disentitle  him  to  the  relief  claimed,  although  his  suit  has  been 
instituted  witliiii  the  period  of  limitation,  u/::.,  within  six  years  from 
the  date  when  the  right  to  sue  accrued. 

Held,  further,  that  though  "  a  reasonable  time "  must  depend  on 
the  circumstances  of  each  case,  yet  in  cases  in  which  the  payment  of 
rent  by  the  alienee  to  the  landlord  or  his  representative  is  proved  or 
may  be  legally  presumed,  ho  having  already  full  knowledge  of  the 
status  of  the  alienee,  the  acceptance  of  such  rent  by  the  landlord  and 
his  omission  to  sue  for  the  cancelment  of  the  voidsible  transfer  con- 
stitute, in  the  absence  of  any  satisfactory  explanation  of  his  conduct, 
aoquiesscence  on  the  part  in  the  transfer. 

Held,  on  the  facts  of  the  present  case,  that  the  landlord  had 
acquiesced  in  the  transfers,  and  that,  therefore,  his  suit  must  be 
dismissed 

„  „         Punjab  Tenancy  Act,  1887,  Sections  6,  8,  51,  5.S,  56,  57,  GO  — 

Exchange  of  rights  of  occnpuncy  without  consent  of  landlord—"  Transfer  " 
— Right  of  landlord  who  has  acquiesced  in  such  transfer  to  subsequently 
sue  to  avoid  it — Acquiescence  what  constitutes. — An  exchano-e  of  their  re- 
spective holdings  by  two  tenants  holding  under  Section  8  of  the  Pnniab 
Tenancy  Act,  1887,  is  a  "  transfer,"  within  the  meaning  of  Seotion 
66  of  the  Act. 

When  a  landlord  is  fully  aware  that  a  tenant  holding  under  Section 
6  or  Section  8  of  the  Act  has  transferred  his  right  of  occupancy 
without  having  previously  obtained  the  consent  in  Avriting  of  that 
landlord,  unless  the  latter  sues  within  a  resonable  time  to  (lancel  the 
voidable  transfer,  his  acquiescence  therein  may  be  inferred  and  if 
proved,  will  disentitle  him  to  the  relief  claimed,  although  his  suit  is 
iuHtitnted  within  six  years  h-om  the  date  of  transfer.  As  to  what 
period  constitutes  "  a  i-easonable  time"  must  depend  on  the  circum- 
stances of  each  case,  but  in  cases  in  which  the  payment  of  rent  by  the 
alienee  to  the   landlord  or   his   representative  ia  proved  or   may  be 
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legally  presaraed,  he  having  already  fall  knowledge  of  the  stains 
of  the  alienee,  in  the  absence  of  satisfactory  explanation  by  the  land- 
lord for  his  conduct,  the  acceptance  of  runt  for  more  than  one  harvest 
without  bringing  a  suit  for  tiie  cancelnicnt  of  the  voidable  transfer 
is  an  act  which  amounts  to  acquiescence  ...  ...  ...  ... 

0. 

Occupayicy  Lights- — Punjab  Tenancii  Act,  1887,  Sections  5,  6,  8— Suit  for  declara- 
tioti  of  occnpa7iry  status  of  highest  claxs  —  l>uty  of  Court  to  consider  whether 
'plai'iUiff  entitled  to  inferior  right  thdu  that  claimed — Civil  I'rocedure 
Code,  1882,  Section  53 — Matervd  irregularity — Collector  deciding  appeal 
in,  absence  of  record,  lohicli  had  been  lost. — Plaintiff's  suit  for  a  declara- 
tion of  occupancy  statm  under  Section  5  (i)  (a)  of  the  Punjab  Tenancy 
Act,  18^ 7j  was  dismissed  by  the  lower  Courts  on  the  ground  that  as 
he  and  his  ancestors  had  always  paid  half  batai,  he  was  not  entitled 
to  the  statui  claimed.  It  appeared,  however,  that  plaintiff  and  his 
ancestors  had  held  the  land  for  over  40  years  before  1870,  and  had 
planted  fruit  trees  and  erected  buildings  thereon,  but  the  lower  Courts 
liad  dismissed  the  suit  without  considering  whether  such  occupation 
entitled  the  plaintiff'  to  occupancy  rights  under  Section  8  of  the  Act. 
It  further  appeared  that  the  record  of  the  case  in  the  first  Court  was 
lost  before  the  Collector  heard  the  appeal. 

Held,  that  tbe  lower  Courts  had  committed  a  material  irregularity 
in  dismissiiig  the  suit  without  considering  whether,  with  reference  to 
the  facts  of  the  case  and  the  district  practice,  plaintiff  was  not  entitled 
to  occupancy  rights  of  a  class  inferior  to  that  specifically  claimed  in 
the  plaint,  it  being  tlie  duty  of  the  Court,  in  a  case  such  as  the  present, 
either  to  return  the  plaint  for  amendment  or  to  amend  it  itself  under 
Section  53,  Civil  Procedure  Code,  proviso,  and  to  thereafter  frame  an 
issue  which  should  cover  the  other  clauses  of  Section  5  and  Sections  6 
and  8  as  well. 

Held,  further,  that  the  fact  that  the  Collector  had  had  to  decide  the 
appeal  without  being  able  to  examine  the  record  would  alone  have 
been  a  sufficient  cause  for  a  remand  ...         ...  ...         ...         .,, 

P. 

Pirtition. —  Vimjnb  Land  Revenue  Act,  1887,  Sections  13,  112,  116,  118 — 
Application  for  partition — Plea  that  holding  had  been  already  partitioned 
privately  — Course  of  appeal — Question '''' as  to  property  to  be  divided"  or 
''''as  to  title  in  the  property  of  wliich  partitioti  is  sought" — Entries  in  Settle- 
mertt  Records. — Plaintiff'  applied  to  the  Assistant  Collector  for  partition  of 
certain  land  recorded  as  jointly  held  by  him  and  defendants.  The  latter 
resisted  partition  on  the  ground  that  the  land  had  already  been  privately 
partitioned,  though  eff'ect  to  such  private  partition  had  not  been  given 
in  the  annual  papers.  The  Assistant  Collector  prepared  a  mode  of 
partition  for  part  of  the  land,  but  refused  the  application  in  regard  to 
the  balance,  whereupon  plaintiff  appealed  to  the  Collecter  for  partition 
of  the  rest  of  the  holding.  The  Collector  returned  the  appeal,  and 
directed  it  to  be  presented  to  the  Commissioner,  as  the  dispute  con- 
cerned "  the  property  to  be  divided  "  within  the  meaning  of  Section 
118  (1)  and  (2)  of  the  Punjab  Land  Revenue  Act,  1887.  The  Com- 
missioner held  that  the  order  of  the  Collector  was  wrong,  and  referred 
the  question  of  jurisdiction  to  the  Financial  Commissioner. 
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Held,  that  the  appeal  lay  to  the  Collector  and  not  to  the  Commis- 
sioner, the  objection  that  certain  land  had  already  been  partitioned, 
thoagh  still  recorded  as  jointly  held,  disputing  the  coi-rectness  of  an 
entry  in  a  record  presumed  to  be  true,  and  consequently  raising  "  a 
question  of  title"  within  the  meaning  of  Section  116  of  the  Punjab 
Laud  Revenue  Act,  lb87. 

The  principles  which  should  guide  the  Courts  in  such  cases  ex- 
plained ...  ...  ...  ...  ...  ...  ...  ...  ... 

Punjab  Land  Receims  Ad,  1887.— Section  l;l— See  Parfitiou. 

J,  „  ,,         ,,        Section  112. — See  Partition. 

Section  116. — See  Partition, 

5»  )>  J>  "  " 

Section  118. — See  Partition. 

H  )1  »>  "  " 

Punjab  Tenancy  Act,  1887.— Sedion  5.— See  Occupancy  Uights. 

Section  6. — Sec   Landlord  and  Tenant. 
-Occupancy  Rights,  No.  4. 

Section  8. — See  Landlord  and  Tenant. 
— Occupancy  Bightn. 

Section  .51. — See  Landlord  and  Tenant. 

^         jj         „         Section  53. — See  Landlord  and  Tenant. 

,,         „         Section  .56. — See  Landlord  and  Tenant. 

„        Section  57. — See  Landlord  and  Tenant. 

jj         ,,        Section  60.  —See  Landlord  and  Tenant. 

R. 

llecotd. — Loss  of  — Collector  deciding  appeal  in  the  absence  of  the  record  which  had 
been  lost.  -See  Occupancy  Rights. 

Revision — Revenue  Cases — Punjab  Tenincy  Act,  1887,  Sections  5,  6,  8 — Suit  for 
declaration  of  occupancy  status  of  highest  class — Duly  of  Court  in  consider 
whether  plaintiff  enlillcd  to  inferior  right  than  that  claimed — Civil  Pro- 
cedure Code,  1882,  Section  5o — Material  irregnlarity — Collector  deciding 
appeal  in  absence  of  record  which  had   been  lost. — See  Occupancy  liights. 


Settlement  Records,  entries  in — Seo  Partition. 

T. 

TeJittW^.— See  Landlord  and  Tenant — Occupancy  Right. 
Transfer  of  Occupancy  Bight. — See  Landlord  and  Tenant. 
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Ko. 
B. 

Bakhsha  I.  Fateh  Muhammad     2 

c. 

Chiugau  Maugat  Ram      3 

J. 
Jiwan  Siugh  L\  Maharaja  Jagat  Siugh     1 

M. 
Malang  r.  Mussammat  Namitti 4 
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No.l. 

Before  thd  Eon'hle  Mr.  S.  S.  Thorburn,  Officiating 
Financial  Comniisaioner. 

JIWAN  SINGH,— (Defendant) -PETITIONER, 


Versus  )'   Hevision  Side. 

MAHARAJA  JAGGAT  SINGH  AND  ANOTHER,—       ) 
(Plaintiffs),— RESPONDENTS. 

*  Case  No.  459  of  1896-97. 

Punjab  Tenancy  ^c^  1887,  Sections  G,  8,  56,  60 — Tranitfer  oj  rights  h>j 
occupancy  tenant — Acquiescence  on  part  of  landlord, cfect  »/ — Facts  constitut- 
ing acquiescence. 

Held,  that  when  ,i  tenant  holding  under  Section  6  or  Section  8  of  the 
Punjab  Tenancy  Act,  1887,  has  transferred  his  right  of  occupancy  without 
having  pi-eviously  obtained  the  consent  of  that  landlord  in  writing,  unless 
that  landlord  sues  within  a  reasonable  time  to  cancel  the  voidable  transfer 
"his  acquiescence  may  be  inferred,  and,  if  proved,  will  disentitle  him  to 
the  relief  claimed,  although  his  suit  has  been  instituted  within  the  period 
of  limitation,  viz.,  within  6  years  from  the  date  when  the  right  to  sue 
accrued. 

Held  further,  that  though  "  a  reasonable  time  "  must  depend  on  the 
cii'cumstances  of  each  case,  yet  in  cases  in  which  the  payment  of  rent  by 
the  alienee  to  the  landlord  or  his  representative  is  proved  or  may  be  le- 
gally presumed,  he  having  already  full  knowledge  of  the  status  of  the 
alienee,  the  acceptance  of  such  rent  by  the  landlord  and  his  omission  to 
sue  for  the  cancclment  of  the  voidable  transfer  constitute,  in  the  absence 
of  any  satisfactory  explanation  of  his  conduct,  acquiescence  on  his  part 
in  the  transfer. 

Held,  on  the  facts  of  the  present  case,  that  the  landlord  had  acqui- 
esced in  the  transfers,  and  that,  therefore,  his  suit  must  be  dismissed. 

Petition  for  revievc  of  the  order  of  the  Financial  Commissioner., 
Lahore,  dated  17 th  August  1897,  rejecting  an   application  for 
revisionof  the  order  of  Captain  Dallas,  Collector   nf  Amritsar, 
dated  17 th  June  1897. 
The  application  for  review  was  accepted  by  the    following 

judgment  of 

*  Revision  Case  No.  460  of  1896-97  was  also  disposed  of  by  the   judg" 
raent  in  this  case— £  J.,  P.  li. 


2  REVENUE  JUDGMENTS— No.  1,'  [  Record 

28t7i  Jany.  1898.  The  Financial  Commjssioneh.— Here  are  two  applications 
for  review  of  orders  passed  1 7tli  August  1897  rejecting  applica- 
tions for  revision  in  cases  Nos.  459  and  460  of  1896-97,  As  the 
parties  are  the  same,  and  tlie'facts  nearly  identical,  one  order 
will  cover  both  cases. 

The  relevant  facts  are  as  follows  :  — 

In  1892  two  brothers,  one  named  Ghamanda  Singh,  the 
other  Jhanda,  both  found  by  the  first  Court  to  be  occupancy 
tenants,  under  Section  6,  Punjab  Tenancy  Act,  mortgaged  with 
possession  their  respective  holdings  to  one  Jiwan  Singh,  in 
whose  favor  mutation  was  effected  in  July  1893.  At  the  time 
ibc  landlord's  representative  objected  in  both  cases,  but  unsuc- 
cessfully, possession  having  already  been  delivered.  He  was 
told  to  seek  his  remedy  in  a  regular  suit.  So  far  the  two  cases 
arc  alike.     Here  divergence  occurs. 

In  case  No.  460,  in  which  Ghamanda  Singh  was  alienor, 
the  mortgagee  had  to  sue  him  for  possession,  and  decree  was 
giveu  in  his  favor  immediately  before  mutation  was  effected. 
Further,  in  1896,  mortgagee  put  in  an  application  "  for  posses- 
sion and  costs"  against  Jhanda,  v/ho  had  meanwhile  succeeded 
to  bis  brother,  Ghamanda  Singh's,  rights  on  that  brother's  death 
without  issue.  The  application  was  filed  as  the  mortgagee 
was  already  in  possession,  cultivating  through  the  aforesaid 
Jhanda  as  his  sub-tenant.  The  mortgagee  explains  that  all 
he  wanted  was  costs,  but  that  the  petition-writer  carelessly 
wrote  down  "  possession  and  costs." 

The  plaintiff,  landlord's  representative,  sued  in  October 
1896  to  have  both  the  1892  mortgages  set  aside,  on  the  grounds 
that  they  kad  been  effected  "  without  the  previous  consent  in 
writing  of  the  landlord  "  (Section  56,  Punjab  Tenancy  Act). 
He  also  sought  to  dispossess  the  mortgagee.  The  defence  was 
that  as  at  the  time  (1892),  and  again  on  mutation  (1893),  plain- 
tiff had  full  knowledge  of  the  transfers,  and  had  afterwards 
without  demur  for  more  than  3  years  received  the  lump  sum 
rent  from  the  mortgagee,  ho  could  not  now  succeed  in  his  claim, 
having  already  by  his  inaction  in  not  suing  earlier,  and  by  his 
action  in  accepting  the  rent  harvest  after  harvest,  acquiesced 
in  the  two  otherwise  voidable  transfers.  Further,  it  was 
alleged  and  admitted  that  the  mortgagor's  father,  Sudda,  had 
since  1883  repeatedly  mortgaged  and  resumed  his  occupancy 
holding,  or  parts  thereof,  either  with  the  oral  consent  of,  or 
without  objection  froni,  thc'laudlord's  re])rcbcntativc. 
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This  fact  was  rightly  held  to  be  irrelevant  to  the  issue  by 
the  Lower  Courts.  That  issue  was  whether  ou  the  facts  plaiu- 
tifE  had  or  had  not  acq'uiesced  in  the  two  transfers.  The  first 
Court's  decision  turned  on  the  question  of  payment  of  rent  by 
alienee  to  plaintiff.  The  Assistant  Collector,  ]st  grade,  wrote 
as  follows  in  his  judgment : — 

"  In  regard  to  jiayment  of  rent  the  mortgagee  has  pro- 
"  duced  no  receipt  or  any  proof  that  he  has  been  paying  it. 
'  The  defendant  (mortgagor)  first  stated  that  the  mortgagee 
liad  been  paying  tiie  rent,  but  on  a  subsequent  date  he  stated 
■  that  he  himself  had  been  doing  so,  and  that  his  first  statement 
"  was  false.  His  subsequent  statement  is  supported  by  the  re- 
'•  coipts  entered  in  his  khatanni,  which  has  been  filed  by  him 
"  1  hold  therefore  that  the  payment  of  rent  by  the  mortgagee 
'•  has  not  been  proved,  and  there  has  been  no  acquiescence." 

On  appeal  the  Collector  upheld  the  decision  on  the  same 
grounds,  but  added  one  additional  reason,  viz.,  that  in  1896 
mortgagee  "  does  not  appear  to  have  been  put  in  possession, 
''  for  we  find  that  in  July  1896  he  applied  for  possession,  though 
'■  his  suit  was  dismissed  in  default." 

Application  for  revision  was  rejected,  as  already  stated,  on 
I7th  August  1897.  Application  for  review  has  now  been  made 
chiefly  on  the  ground  that  in  1896-97,  in  other  suits  in  which 
the  circumstances  were  almost  the  same  as  in  these,  the  village, 
the  plaintiff  and  most  of  the  facts  being  the  same,  the  local 
courts  held  that  acquiescence  was  established,  and  the  Financial 
Commissioner  rejected  the  landlord's  petitions  for  revision. 
These  cases  will  be  presently  referred  to.  Copies  of  judgments 
in  these  other  suits  being  pi^oduccd  and  a  prima  facie  case  for 
review  made  out,  the  parties  were  summoned  and  heard. 

As  to  the  question  of  payment  of  rent  by  alienee,  as  ho 
was  admittedly  in  possession,  and  as  his  name  was  regularly 
entered  by  the  Patwari  in  the  Fard  Bachli,  and  as  there  is  no 
dispute  about  arrears,  the  reasonable  presumption  was  that 
alienee  had  been  paying  rent  to  his  landlord.  The  onus  of 
proving  payment  should  not  have  been  thrown  on  the  alienee, 
but  the  plaintiff  should  have  been  required  to  prove  receipt  of 
rent  from  the  alienor.  That  mortgagee  could  produce  no  re- 
ceipts was  natural,  the  taking  and  keeping  receipts  being  rare. 
In  Ijis  evidence  Jhanda,  mortgagor,  first  stated  that  the  mort- 
gagee in  possession  had  been  paying  the  rent.  But  thirty-three 
days  afterwards  he  deposed  that  he  had  been  lying,  and  the 
truth  was  that   he   and  the  mortgagee  were   in  the    habit   of 
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going  together  to  the  tahsil  of  the  State,  where  mortgagee 
handed  him  the  rent  and  he  passed  it  on  to  plaintiff.  In  sup- 
port of  this  new  story  lie  produced  a  hhatauni  containing  re- 
ceipts iu  which  the  mortgagee's  name  is  not  mentioned.  The 
receipts  were  for  the  kharifs  of  three  years.  It  is  on  these  re- 
ceipts that  stress  is  laid  by  the  first  Court  (see  passage  quoted 
above  from  the  judgment).  I  think  Jhanda's  tergiversation 
should  have  roused  suspicions,  and  that  receipts  should  have 
been  proved.  On  examination  I  find  that  the  receipts  in  the 
khatauni  were  written  by  plaintiff's  Moharrir,  one  Kirpa  Ram, 
and  signed  by  plaintiff.  The  Patwari  had  no  hand  in  the  pre- 
paration of  these  receipts,  and  they  were  not  proved.  No 
inference  can  be  drawn  from  the  curiously  late  production  of 
this  suspicious  khatauni. 

As  to  the  1896  application  by  the  mortgagee,  on  which  the 
Collector  lays  stress,  Jiwan  Singh,  mortgagee,  stated  his 
debtor,  Gharaanda  Singh,  had  died,  and  his  heir  and  successor 
was  Jhanda,  so  he  wanted  possession  against  Jhanda  and  costs 
in  the  18P8  suit.  He  further  mentions  mutation  had  boon 
effected  in  his  name  on  July  1.5th,  1893,  Jhanda  replied  mort- 
gagee was  ali^eady  in  possession,  that  he  himself  was  deaf, 
blind  and  a  pauper,  and  had  no  concei'n  with  the  land  whatso- 
ever. The  application  was  filed  iu  October.  This  does  not 
show  that  mortgagee  was  not  in  possession  in  1896,  but  the 
reverse.  Further,  Jhanda's  statement  goes  to  demonstrate  that 
he  had  been  bought  over  by  the  plaintiff  between  the  date  of 
his  first  deposition  about  rent  (22nd  December  1896)  and  his 
subsequent  change  of  front  (1st  February  1897). 

Such  being  the  facts,  do  they  constitute  acquiescence  on 
plaintiff's  part  in  the  voidable  transfers,  and,  broader,  what 
conduct  on  the  part  of  a  landlord  is  necessary  for  the  in- 
ference of  his  acquiescence  ? 

The  published  liulings  bearing  on  the  latter  question 
are  as  follows  : — 

In  Civil  Ruling  No.  47  of  1872,  quoted  with  approval  in 
Civil  Ruling  No.  82  of  1881,  it  was  found  that  2g  years  before 
the  suit  was  brought  the  defendants  (tenants),  without  the  ex- 
press permission  of  the  plaintiffs  (owners),  planted  certain  fruit 
trees  which  plaintiffs  sued  to  have  removed.  It  was  held 
that  plaintiff's  delay,  which  was  not  explained,  in  coming 
forward  to  object  to  the  planting  of  the  trees,  and  ^  the 
planting  of  such  trees  being  customary  in  the  village,  were 
circomatances  from  which  permission  might  bo  inferred,  and 
accordingly  plaintiffs*  suit  failed. 
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In  No.  82  of  1881,  where  it  was  found  that  an  occupancy 
tenant  mortgaged  with  possession  his  occupancy  rights,  and 
the  owner  made  no  objection  for  five  years  until  he  was 
summoned  in  connection  with  mutation  proceedings,  and  on 
account  of  his  objection  mutation  was  refused,  whereupon  the 
said  owner  a  year  and  a  quarter  later  sued  to  eject  the  mort- 
gagee from  the  land,  it  was  held  that  the  owner  must  be  taken 
to  have  acquiesced  in  the  transfer. 

In  No.  161  of  1883  the  Chief  Court  held  that  if,  with  fall 
knowledge  of  the  facts,  a  landlord  intentionally  acts  in  such  a 
manner  as  to  affirm  the  transfer,  he  cannot  afterwards  dis- 
affirm it. 

In  No.  100  of  1887,  where  it  was  found  that  a  mortgagee 
had  been  in  open  possession  since  1873,  the  Chief  Court  held 
that  the  conduct  of  the  landlord  had  cured  any  original  defect 
in  the  mortgage. 

In  No.  26  of  1889  Mr.  Justice  Rattigan,  following  Nos. 
82  of  1881  and  100  of  1887,  observed  that,  although  a  tenant 
can  defeat  his  landlord's  action,  brought  with  intention  to 
cancel  an  alienation,  by  proving  that  the  landlord  had  sub- 
sequently ratified  his  tenant's  act,  any  such  plea  required  the 
clearest  and  most  unequivocal  evidence  to  support  it.  In  the 
case  nnder  consideration  the  Judges  found  that  the  suit  had 
been  brought  within  two  and  a  half  years  after  the  mortgage 
had  been  made,  and  the  only  act  proving  ratification  was  that 
the  landlord  had  accepted  rent  and  revenue  from  the  raortgao-ee 
in  possession  for  two  harvests  before  the  suit  was  brought. 
The  plaintiffs  explained  that  the  mortgagee  was  the  mort- 
gagor's tenants'  banker,  and  that  they  (the  plaintiffs)  had  only 
become  aware  of  the  mortgage  eight  months  before  they 
brought  the  suit.  The  learned  Judges  held  that  the  mere 
receipt  of  money  from  the  mortgagee  did  not  prove  a  know- 
ledge (by  the  plaintiffs)  of  the  fact  of  mortgage.  All  these 
rulings  are  under  the  old  law  (Act  XXVIII  of  1868)  •  but 
between  it  and  the  present  law  (Act  XVI  of  1887)  the  only 
change  is  that  the  landlord's  previous  consent  must  now  be 
"  in  writing."  That  restrictive  addition  in  no  way  affects 
the  curing  effect  of  acquiescence. 

No  revenue  judgments  bearing  on  the  question  of  what 
conatitutes  acquiescence  have  yet  been  published  as  rulings 
but  the  records  of  the  two  recent  cases.  Nor.  450  and  478  of 
1896-97,  already  referred  to  in  this  judgment,  have  been  exam- 
ined.   The  facts  in  these  two  eases  are,  that  in  one,  in  1891  and 
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in  the  other,  in  1888,  occnpancy  tenants  mortgaged  and  mutated 
their  holdings  in  this  village,  and  the  landlord's  representative, 
the  present  plaintiff,  did  not  sne  to  cancel  the  mortgages  and 
dispossess  mortgagees  until  1896.  The  evidence  about  the 
payment  of  rent  by  the  mortgagees  was  inconclusive,  but  the 
Courts  presumed  that  the  mortgagees  in  possession  had  paid 
it.  The  landlord's  acquiescence  in  the  transfers  was  held  to 
be  established  by  his  conduct. 

I  may  here  note  that  the  period  of  limitation  for  bringing 
a  suit  to  void  a  voidable  transfer  is  six  years  from  date  on 
which  cause  of  action  arises,  i.e.,  the  date  on  which  the  right 
to  sue  accrues  (see  Civil  Ruling  No.  135  of  1888).  Upon 
consideration  of  all  the  circumstances  bearing  on  the  question 
of  acquiescence,  it  appears  to  me  that  when  a  landlord  is  fully 
aware  that  a  tenant  holding  under  Section  G,  or  Section  8, 
Punjab  Tenancy  Act,  has  transferred  his  right  of  occupancy 
without  having  previously  obtained  the  consent  of  that  landlord 
in  writing,  unless  that  landlord  sues  within  a  reasonable  time 
to  cancel  the  voidable  transfer,  his  acquiescence  may  be  in- 
ferred. As  to  what  period  constitutes  a '•  reasonable  time" 
must  depend  oii  the  circumstances  of  each  case  :  in  some  it 
might  be  two  years,  in  some  three  or  more.  But  in  cases  in 
which  the  payment  of  rent  by  the  alienee  to  the  landlord  or 
liis  representative  for  more  than  one  harvest  is  proved  or  may 
be  legally  presumed,  he  having  already  full  knowledge  of  the 
status  of  the  alienee,  1  hold  that,  in  the  absence  of  satisfactory 
oxplauation  for  his  conduct,  his  acceptance  of  the  rent  without 
bringing  a  suit  for  the  cancelment  of  the  voidable  transfer  is 
an  act  which  amounts  to  acquiescence.  Applying  these 
general  conclusions  to  the  two  cases  before  me,  I  find  that 
under  the  circumstances  special  to  them  the  plaintiff  did  not 
sue  within  a  reasonable  time,  and,  further,  that  there  being  a 
reasonable  presumption  that  plaintiff  did  receive  the  rent  for 
three  years  from  the  alienee,  Jiwan  Singh,  before  he  decided  to 
sue  to  cancel  the  two  mortgages,  he  clearly  acquiesced  in  these 
transfers  and  cannot  succeed  in  his  suits.  For  these  reasons  I 
accept  the  present  applications,  reverse  tlic  orders  of  the  Lower 
Courts,  and  dismiss  both  suits.  Each  party  will  bear  his  own 
costs  throughout.  This  order  will  be  communicated  to  par- 
ties by  the  Collector,  as  having  heard  thejparties  on  the  2.5th 
instant  I  rever.sed  judgment  and  informed  them  that  the 
result  would  bc>  nftervvai'ds  communicated  to  them  in  tlio 
above  way. 

Application  allowed. 
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No.  2. 

Before  the  Hon'ble  Mr.  S.  S.  Thorburn,  OQiciaiinci 
Financial  Commissioner. 
JJAKHSHA,— (DEFENDANr),-PETITIONER,  j 

Versus  >    Revision  Side. 

FATEH  MUHAMMAD— (Plaintiff),— RESPONDENT.       1 
Case  No.  497  of  1896-97. 

Funjah  Tenancy  Act,  1887,  Sections  G,  8,  51,  53,  56,  57,  GO — Exchange  of 
riijhts  of  occufuncy  ivithout  consent  of  landlord — "  Travf^fer"—  Riyht  of  land- 
lord who  has  acquiesced  171  such  tranftfer  to  subsequently  sue  to  avoid  it — 
Acquiescence,  what  constitutes. 

An  exchange  of  their  respective  holdings  by  two  tenants  holding? 
under  Section  8  of  the  Punjab  'J'enaucy  Act,  1887,  is  a  "  transfer  "  within 
the  meaning  of  Section  56  of  the  Act. 

When  a  landlord  is  fully  aware  that  a  tenant,  holding  under  Section 
6  or  Section  8  of  the  Act,  has  transferred  his  right  of  occupancy  -without 
having  previously  obtained  the  consent  in  writing  of  that  landlord,  unless 
the  latter  sues  within  a  reasonable  time  to  cancel  tlic  voidable  transfer) 
his  acquiescence  therein  may  be  inferred,  and,  if  proved,  will  disentitle  him 
lo  the  relief  claimed,  although  his  suit  is  instituted  withiu  si.K  years  from 
tiie  date  of  transfer.  As  to  what  period  constitutes  "  a  reasonable  time  " 
must  depend  on  the  circumstances  of  each  case,  but  in  cases  in  which  the 
payment  of  rent  by  the  alienee  to  the  landlord  or  his  representative  is 
proved  or  may  be  legally  presumed,  he  having  already  full  knowledge  of 
tiio  status  of  the  alienee,  in  the  absence  of  satisfactory  explanation  by  the 
landlord  for  his  conduct,  the  acceptance  of  rent  for  more  than  one  harvest 
without  bringing  a  suit  for  the  cancelnieiit  of  the  voidable  transfer  is  au 
act  which  amounts  to  acquiescence, 

Petitioufor  revision  of  the  order  of  T.  H.  Jloman,  Esquire,  Collec- 
tor, Dera  Ismail  Khan,  dated  VSth  Jidy  ]897. 
Havrip,  for  petitioner. 
Duni  Chand,  for  respondent. 

The  facts  of  tbe  ease  fully  appear  from  the  followiufr 
judgment  delivered  by 

TiiK  Financial  Commissionek.— The  relevant  facts  are  as    ZUlJawj.  1898. 
follows  : — 

Two  tenants  holding  under  Section  8,  Punjab  Tenancy 
Act,  exchanged  holdings  under  the  same  landlord,  possibly  in 
1884,  but  certainly  in  1891,  in  which  latter  year  mutation  was 
efi'ccted.  In  1896  one  of  the  joint  landlords  sued,  as  he  could  do 
under  Civil  Ruling  No.  65  of  1894,  to  cancel  one  of  the 
transfers,  it  not  having  been  made  with  his  previous  consent  in 
writing,  and  for  the  ejectment  of  the  transferee. 
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The  first  Court  found  that — 

(1)  the  exchange  was  a  transfer  within  the  meaning  of 

Section  56  of  the  Act, 

(2)  it  dated  not  from  1884,  but  1891, 

(3)  it  was  made  iu  a  way  not  recognised  by  law,  and 

(4)  the  defendant,   transferee,  had   "  not  proved   that 

"  plaintiff's  conduct  was  such  as  now  to  serve  as  an 
"  estoppel  against  him.  " 

A  decree  was  accordingly  given  in  plaintiff's  favor.  On 
appeal  the  Collector  agreed  that  "  the  exchange  amounted  to  a 
sale,"  but  held  that  the  plaintiff's  long  silence,  and  the  fact 
that  he  had  collected  "  revenue  "  for  years  from  the  transferee* 
amounted  to  acquiescence.  The  Collector  accordingly  accepted 
the  appeal  and  dismissed  the  suit. 

On  further  appeal  to  the  Commissioner  (Mr.  H.  A.  Ander- 
son) that  oflBcer  remanded  the  case,  and  pointed  out  that  under 
the  present  law  the  transfer  required  the  previous  consent  in 
writing  of  the  landlord,  hence  the  question  was  whether  it 
occurred  in  1881,  in  which  case  it  was  governed  by  the  old  law, 
or  in  1891,  iu  which  case  under  the  latter  law,  the  clear 
provision  of  the  law  could  not  be  overridden  by  acquiescence. 
On  remand  the  Collector  found  that  the  transfer  was  made 
in  1891,  and,  as  enjoined,  held  "  the  exchange  invalid  as  made 
"  without  the  consent  in  writing  of  plaintiff  after  Act  XVI  of 
"  1887  had  come  in  force."  The  decision  of  the  first  Court  was 
therefore  upheld,  and  decree  given  for  plaintiff . 

The  defendant,  transferee,  has  applied  for  revision  on  the 
ground  of  material  irregularity,  in  that  acquiescence  was 
proved,  and  under  tlie  old  as  well  as  under  the  new  Act  such 
acquiescence  condoned  the  original  defect  in  the  mode  in  which 
the  transfer  was  made.  The  application  was  admitted  and  the 
points  argued  by  the  respective  counsel  of  parties. 

The  points  for  decision  are — (1)  whether  an  exchange  is  a 
transfer  within  the  meaning  of  Section  56,  Act  XVI  of  1887, 
and  (2)  whether  with  reference  to  that  section  acquies- 
cence cures  an  irregular  transfer,  the  suit  being  brought  within 
period,  i.e.,  within  six  years  from  the  date  on  which  the  right  to 
sue  accrues  (Civil  Ruling  No.  135  of  1888). 

On  the  first  question  plaintiff's  counsel  contends  that, 
throughout  the  I'unjab  Tenancy  Act,  an  exchange,  wherever 
mentioned,  is  referred  to  as  if  it  were  a  right  exercisable  by  any 
occupancy  tenant,  e.  gr.,  Section  7  begins—"  If  the   tenant   has 
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"  voluntarily  exchanged  the  land  "  ;  and  Sections  53  and  57  are 
referred  to  as  confining  "  transfers  "  under  Section  56  to  those 
made  "  bj  sale,  gift  or  mortgage  "  only.  Thus  it  is  argued  an 
exchange  is  not  a  voidable  transfer  at  all.  Now,  neither  in 
the  above  sections  nor  elsewhere  does  the  Act  authorise  an 
exchange  without  the  landlord's  consent.  All  that  it  does  is  to 
define  rights  of  tenants  in  exchanged  lands.  I  find  that  au 
exchange  is  a  transfer  within  the  meaning  of  Section  56  of  thu 
Act. 

As  to  the  second  question,  it  is  correct  that  under  thu 
Civil  Ruling  above  quoted  the  period  of  limitation  for  suits  of 
this  class  is  six  years,  and  that  the  Punjab  Tenancy  Act 
declares  a  transfer  "  without  the  previous  consent  in  writing 
"  of  the  landlord  (Section  56)  shall  be  voidable  at  the  instance 
"  of  the  landlord  "  (Section  60).  But  the  deduction  that  within 
that  period  a  landlord  can  at  any  time,  no  matter  what  his  con- 
duct has  been,  void  any  transfer  not  made  in  conformity  with 
Section  56  is  incorrect.  That  under  the  present  law  (Act  XVI 
of  1887)  the  words  "  in  writing "  have  been  added  to  the 
provision  under  the  superseded  law  (Act  XXVllI  of  1868)  ; 
requiring  the  landlord's  previous  consent  does  not  alter  the  fact 
that  a  voidable  transfer  can  be  validated  by  subsequent 
conduct  on  the  part  of  the  landlord  showing  that  he  hati 
acquiesced  in  the  transfer. 

The  question  of  what  constitutes  acquiescence  has  been 
considei'cd  in  my  judgment  in  case  *  No.  495,  dated  28th 
January  1898.  I  there  held  that ''  when  a  landlord  is  f  ally  aware 
"  that  a  tenant  holding  under  Section  6  or  Section  8  of  the 
"  Punjab  Tenancy  Act  has  transferred  his  right  of  occupancy 
"  without  having  previously  obtained  the  consent  of  that  land- 
'•  lord  in  writing,  unless  that  landlord  sues  within  a  reasonable 
*'  time  to  cancel  the  voidable  transfer,  his  acquiescence  may  be 
**  inferred."  As  to  what  period  constitutes  "  a  reasonable  time  " 
must  depend  on  the  circumstances  of  each  case  :  in  some  it 
might  be  two  years,  in  some  three  or  more.  But  in  cases  in 
which  the  payment  of  rent  by  the  alienee  to  the  landlord  or  hia 
representative  is  proved  or  may  be  legally  presumed,  he 
having  already  full  knowledge  of  the  status  of  the  alienee; 
I  hold  that  in  the  absence  of  satisfactory  explanation  for  hia 
conduct  by  the  landlord,  the  acceptance  of  rent  for  more  than 
ono  harvest  without  bringing  a  suit  for  the  cancclment  of  the 
voidable  transfer  is  an  act  which  amounts  to  acquiescencCi 
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Now  in  this  case  five  years  had  elapsed  since  mutation, 
and  daring  those  years  the  plaintiff  had  been  accepting  not 
simply  "  revenue  "  but  "  rent  "  from  the  transferee,  hence 
acquiescence  is  proved. 

I  accept  the  application  for  revision  and  dismiss  plaintiffs 
suit,  and  decree  defendant,  transferee,  his  costs  throughout. 

Application  allowed. 

No.  3. 

Before  the  Mon'ble  Mr.  S.  S.  Thorburn,  Financial 
Commissioner. 

CHINGA,— (Plaintiff),— PETITIONER, 
Ebvision  Side.  }  Versus 

MANGAT  RAM  AND  OTHERS,— (Defendants),— 
RESPONDENTS. 

Case  No.  63  of  1897-98. 

Punjab  Tenancy  Act,  1887,  Sections  5,  6,  8— Suit  for  declaration  of 
occupancy  status  of  highest  class — Duty  of  Court  to  consider  whether  plaintiff 
entitled  to  inferior  right  than  that  claimed — Civil  Procedure  Code,  188L*, 
Section  53 — Material  irregularity — Collector  deciding  appeal  in  absence  of 
record,  which  had  been  lost. 

riaiutifiE's  suit  for  a  declaratioD  of  occupancy  status  uader  Seotiou  5 
(i)  (aj  of  the  Punjab  Tenancy  Act,  1887,  waa  dismissed  by  the  lowei- 
Courts  on  the  ground  that  as  ho  and  his  ancestors  had  always  paid  half 
batai,  he  was  not  entitled  to  the  utatus  claimed.  It  appeared,  however, 
that  plaintiff  and  his  ancestors  had  held  the  land  for  over  40  years  before 
1870,  and  had  planted  fruit  trees  and  erected  buildings  thereon,  but  the 
lower  Courts  had  dismissed  the  suit  without  considering  whether  such 
occupation  entitled  the  plaintiff  to  occupancy  rights  under  Section  8  of  the 
Act.  it  further  appeared  that  the  record  of  the  Case  in  the  lirst  Court  wab 
lost  before  the  Collector  heard  the  appeal. 

Held,  that  the  lower  Courts  had  committed  a  material  irregularity  in 
dismissing  the  suit  without  considering  whether,  with  roforenco  to  the 
facta  of  the  case  and  the  district  practice,  plaintiff  waa  not  entitled  to 
occupancy  rights  of  a  class  inferior  to  that  specifically  claimed  in  the 
plaint,  it  being  the  duty  of  the  Court,  in  a  case  such  as  the  proocut,  cilUer 
to  return  the  plaint  for  amendment  or  to  amend  it  itself  under  iSoctiou 
63,  Civil  Procedure  Code,  proviso,  and  to  thereafter  frame  an  issue  which 
should  cover  the  other  clauses  of  Section  o  and  Sections  G  and  8  as  woll. 

Held,  further,  that  the  fact  that  the  Collector  had  had  to  docido  the 
appeal  without  being  able  to  examine  the  record  would  alone  have  been  u 
BuHicient  cause  for  a  remand. 

FeliUon  for  revision  of  the  order  of  Major  F.  Egerton,  Collector  of 
DharrnsalUf  dated  24ith  (September  1897. 

fJaisbi  Ram,  for  reepoudeats. 
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The  following  judgment  was  delivered  by 

The  Financial  Commissioner. — The  suit  of  a  tenant  for  Sbf  Jany.  1898. 
declaration  of  occupancy  status  under  Section  5  (1)  (a)  has  been 
dismissed,  as  he  had  always  paid  half  batai  and  could  not  there- 
fore have  the  status  sued  for.  "If  it  is  proved,"  said  the  Col- 
lector in  his  order  dismissing  the  appeal,  *'  that  the  tenant  and 
"his  ancestors  paid  half  hatai, — and  this  is  admitted  by  the 
"  plaintiff, — this  in  itself  is  sufficient  to  show  that  the  plaintiff 
"  is  not  entitled  to  claim  occupancy  rights."  Plaintiff  applies 
for  I'evisiou.  He  is  au  ignorant  peasant ;  the  defendants  three 
high-placed  revenue  officials,  also  a  barrister  and  a  money- 
lender. Their  pleader  has  argued  the  case  for  them.  The 
plaintiff  and  his  ancestors  have  admittedly  held  the  land  for 
quite  40  years  before  1870,  have  planted  fruit  trees  and  erected 
buildings  on  the  land,  and  it  is  probable,  or  at  least  possible, 
that  such  occupation  entitles  the  tenant  to  occupancy  rights 
under  Section  8.  It  appears  to  me  that  the  Courts  below  have 
committed  a  material  irregularity  in  not  considering  whether, 
with  reference  to  the  facts  in  this  case  and  the  district  practice* 
plaintiff  is  not  entitled  to  occupancy  rights  of  a  class  inferior 
to  that  specially  set  forth  in  the  plaint.  Though  a  plaintiff 
may  not  receive  more  than  he  asks  for,  there  is  no  reason  why 
ho  should  not  receive  less,  provided  that  the  decree  is  not 
different  in  character,  or  inconsistent  with  the  claim  as 
bronght.  Thus  when,  as  here,  the  plaintiff  claimed  an  occu. 
pane}'  status  of  the  highest  class  under  Section  5(1)  (a), 
Punjab  Tenancy  Act,  it  was  the  duty  of  the  Court  either  to 
return  the  plaint  for  amendment  or,  better,  to  amend  it  itself 
(see proviso,  Section  53,  Civil  Procedure  Code),  as  is  the  practice 
in  Revenue  Courts.  Thus  in  this  suit  the  issue  should  have  been 
framed  so  as  to  cover  the  other  causes  under  Section  5(1)  an^ 
Sections  6  and  8  as  well. 

I  accept  application  and  remand  case  for  further  inquiry 
and  decision  on  merits  with  refei-ence  to  above  remarks. 

I  may  add  that  neither  Collector  nor  myself  have  had 
sufficient  material  before  us  for  a  full  consideration  of  the  facts, 
as  the  record  of  the  case  in  the  first  Court  was  lostbefore  the  Col- 
lector heard  the  appeal.  The  loss  may  have  benefited  either  party 
or  neither,  but  looking  to  their  respective  positioilf,  I  hardly 
think  this  disappearance  can  have  been  useful  for  the  plaintiff. 

The  fact  that  the  Collector  had  to  decide  the  appeal  without 
being  able  to  examine  the  record  would  alone  have  been  a 
-sufficient  cause  for  a  remand. 

Application  allowed  :  cause  remanded. 
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Before  the  Ilon'ble  S.  8.  Thorhurn,  Financial  Commissioner. 
^  MALANG,—(Pi,AiNTiFF), -PETITIONER, 

Hkvision  Side,    ■)  Versus 

I  MUSSAMMAT  NAMITTI  AND  OTHERS,— (Defendants),— 
RESPONDENTS. 

Case  No.  221  of  1897-98. 

Punjab  Land  Revenue  Act,  1887,  Sections  13,  112,  IIG,  118— Applica- 
tion for  partition — Plea  that  holding  had  been  already  partitioned  privately — 
Course  of  appeal — Question  "  as  to  property  to  le  divided  "  or  "  as  to  title  in 
theproperty  of  whicli  partition  is   sought" — Entries  in   Settlement  Records. 

Plaintiff  applied  to  tlie  Assistant  Collector  for  partition  of  certain  land 
recorded  as  jointly  held  by  liim  and  defendants.  The  latter  resisted  parti- 
tion on  the  ground  that  the  land  had  already  been  privately  partitioned 
though  effect  to  such  private  partition  had  not  been  given  in  the  annual 
papers.  The  Assistant  Collector  prepared, a  mode  of  partition  for  part  of 
the  land,  but  refused  the  application  in  regard  to  the  balance,  whereupon 
plaintiff  appealed  to  the  Collector  for  partition  of  the  rest  of  the  holding^ 
The  Collector  returned  the  appeal  and  directed  it  to  be  presented  to  the 
Commissioner,  as  the  dispute  concerned  "  the  property  to  bo  divided  "  with- 
in the  moaning  of  Section  118  (1)  and  (2)  of  the  Punjab  Land  Revenue 
Act,  1887.  The  Commissioner  held  that  the  order  of  the  Collector  was' 
wrong,  and  referi-ed  tho  question  of  jurisdiction  to  the  Financial  Commi's- 
sioner. 

Held,  that  the  appeal  lay  to  the  Collector  and  not  to  the  Commissioner, 
the  objection  that  certain  land  had  already  been  partitioned,  thoiigh  still 
recorded  as  jointly  held,  disputing  the  correctness  of  an  entry  in  a  record 
presumed  to  bo  true,  and  consequently  raising  "  a  question  of  title"  with- 
in tho  moaning  of  Section  116  of  tho  Punjab  Laud  Revenue  Act,  1887. 

The  principles  whicli  should  guide  the  Courts  in  such  cases  explained. 
Case  referred  under  Section  16  (3),    Punjab    Land    Revenun  Act, 
1887,  by  J.  M.  Douie,  Esquire,  Gommissioner  of  Lahore, 

Tho  following  judgment  was  delivered  by 
lut  July  1898.  TiiK    Financial  CoMMissiONJOii : — Applicant    .sought  parti- 

tion of  2,707  kanals  14  marlas  recorded  as  jointly  held  by  him 
and  respondent.  Tho  latter  resisted  partition  on  the  ground 
that  tho  land  had  already  been  privately  divided,  though  effect 
to  such  private  partition  had  not  been  given  in  the  annual 
papers. 

After  inquiry  the  Assistant  Collector  prepared  a  mode  of 
partition  for  4.43  hanals  19  marlas,  and  refused  tlie  application 
in  i-egard  to  the  balance  2,263  kanaU  15  marlas.  Applicant 
then  appealed  to  the  Collector  for  the  partition  of  the  rest  of 
tho  holding,     Tho  Collector  (Mr.  Douie)   returned   tho  appeal 
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to  the  applicant  and  directed  him  to  present  it  to  the  Commis- 
sioner as  the  dispute  concerned  "  the  property  to  be  divided  " 
(Section  118  (1)  and  (2),  Land  Revenue  Act);  in  which  case 
appeal  lay  to  Commissioner,  not  to  Collector. 

"  On  presentation  of  the  appeal   to   him   the  Commissioner 
(Colonel  Hutchinson)  passed  the  following  order:  — 

"  The  question  is  one  of  fact,  viz,,  whether  certain  land  had 
formerly  been  divided  or  not.  It  is  not  a  question  as  to  what 
land  is  referred  to;  The  application  is  to  partition  certain 
definite  lands.  The  fact  as  to  whether  those  lands  bad  been 
divided  formerly  or  not  is  not  one  that  can  be  decided  in  this 
Court.  1  think  the  Collector  is  wrong.  I  therefore  return 
the  papers  for  the  appeal  to  be  heard  in  his  Court.  But  if  he 
thinks  a  reference  ought  to  be  made  to  Financial  Commis^ 
sioner  I  will  do  so/' 

Upon  that  the  Collector  referred  the  question  of  juris- 
diction to  me  under  Section  16  (3),  Land  Revenue  Act, 
and  in  reporting  the  case  gave  his  opinion  as  follows  :  — 

"  I  think  it  would  be  a  good  thing  to  make  such  a  refei*enoe, 
1  think  there  is  considerable  doubt  about  the  proper  course  of 
appeal  in  partition  cases.    My  reasons  are  briefly  as  follows  :-^ 

"  When  a  partition  case  comes  up  for  heai'ing,  the  Hevenue 
Officer  may  absolutely  disallow  partition  (Section  115).  If  lie 
does  so  an  appeal  lies  to  the  Collector  (Section  13).  If  he  does 
not  disallow  the  partition  he  is  to  determine  what  are  the 
questions  in  dispute,  distinguishing  between  — 

(a)   "  questions    as  to   title   in    the    property    of    Avhich 
partition  i.«  sought,"  and 

(6)  "questions  as  to  the  property  to  be  divided  or  the 
mode  of  making  the  partition  "  (Section  116). 
"  Section  117  deals  with  the  procedure  in  regard  to  the 
first  class  of  questions.  It  will  be  observed  that  if  the  Revenue 
Officer  decides  these  himself,  his  decision  is  treated  as  that  of  a 
District  Judge  and  appeal  lies  to  the  Divisional  Judge.  Section 
118  deals  with  the  second  class  of  questions  referred  to  in 
Section  116,  and  provides  that  orders  are  appealable  to  the 
Commissioner.  At  first  sight  it  would  appear  that  the  only 
cases  in  which  appeal  would  lie  to  the  Collector  are  those  in 
which  partition  is  refused.  But  suppose  the  Revenue  Officer 
neglects  to  deal  with  questions  of  title  in  either  of  the  ways 
laid  down  in  Section  117,  and  an  appeal  was  lodged  on  this 
account,  presumably  the  Collector  would  hear  it  on  the  ground 
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that  Section  IS  must  be  taken  as  covering  all  eases-  not 
expressly  provided  for.  This  would  also  apply  to  an  appeal  oi 
the  ground  that  the  partition  was^  not  actually  carried  out 
in  accordance  with  "  the  mode  of  making  the  partition  laid 
down  by  the  Revenue  Officer."  What  is  wanted  is  some 
definition  of  the  meaning  to  be  given  to  the  phrase  "  questioriS 
as  to  the  property  to  be  dirided."  The  words  are  very  wide, 
aud  cover,  1  think^  the  question  raised  in  the  present  ease  U3 
to  whether  SV'rBS  KanoTs  or  only  443'  kanals  should  be   ^hirpmrd. 

"  It  is-  by  nb  meanis   ti'nlikelv  that  it  was  intendec    ,    ,.  ,    . 
Comcaissioner  should   be  the  appellate  authority   in  c  ,,p,.^, 
many  partitioB,'  cases.     This  ^ie#   derives-  some  little  supp>.. 
from  the  fact  that  the  only  Section  of  the  Act,  a»  dastinguished' 
from  the  rules  under  it    (see   Rule  274),.  which'  deelaj:'es  that 
the   'Revenue   Officer '^   engaged   in    a   particular   p—-"j~rtnnnal 
shall  be  'of  a  cTpjss  not  below  that  of    Assistant   Cffor  part  of 

the  1st  grade  '  is,  so  far  a&  I  a>m>  aware,  Section  l26,^^'^°^^"Pon 

,  ,-,.  ,r  '9   holding: 

Po  partition-  cases. 

^  "-n    the 

As  Mr.  I>ouie  was  now  Officiating   Commissioner,  he  gv-^n. 
on  the  papers'to  m?e  without  recording  any  further  opinion. 

Dily  finding  on  the  reference  made  is  a^^  follows  : —  V 

The   objection    raised   was^  that    the   joint    holding   ]?; 

already  been  privately  divided  and  could  not  be   re-pa  jissioner, 

The  question  referred  ia  whether  such  an^  objection  is  aVli  still 

"  as  to  the  property   to  be  divided"    or   "as   to  title-    .9^'"^''^1 


property   of   Avhich    partition    is   sought"  (Section  116'  'i 
iievenue  Affit)^     I£  the  former,  the  Com  mission  er' would  /  ' 
tl-e  appeal ;  if  the  latter,  the  Collector  (Seutions  I'i    ant.r'"'' 
'   I'd  Revenue  A^ct)..  ^c/, 

■  think  that  the  distinction  between  the  two'  clai-i 
(ins,  though  necessarily  sometimes-  very  fine,,  is  ordin; 
a  ■  the  former  class   usually   concerns  one  or  other  l^rti- 

culurs  set  forth  in  Section  112  of  the  Act,  a-nd  ft '^  him 
directly  raises  a*n  issue  of  titlte.  In  case»  of  doubt  tht^onud 
for  decision  should  be,  it  seems  to  me,,  whether  or  Affect 
objection-  hnpngns  the  correctness  of  an  entry  affectingV"!^! 
in  the  Settl-iment  or  Annual  Record,  or  to  follow  the  woil 
of  the  old  Rale  4,  Part  IT',,  under  Section  65  of  the  sapersAof 
Act  (XXXIll  of  1871)  is  of  a  kind  "  calling  in  question  Jn 
correctness  of  aA  entry  in  the  Record-of-Rights,  upon  whV 
the  shares  to  be  u^s-i«<ned  to  the  parties  *****  ,j,|f 
depend."  *    ti 
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